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On  the  4th  November,  1886,  the  Hon.  Sir  James  Martin, 
Knt.,  Chief  Justice,  died. — {See  Appendix). 

On  the  15th  November,  1886,  the  Hon.  Julian  Emanuel 
Salomons,  Esq.,  Q.C.,  was  appointed  Chief  Justice. 

On  the  27th  November,  1886,  the  Hon.  Julian  Emanuel 
Salomons, 'Esq.,  resigned  his  office  as  Chief  Justice. 

On  the  29th  November,  1886,  the  Hon.  Frederick  Matthew 
Darley,  Q.C.,  was  appointed  Chief  Justice,  and  took  the  usual 
oaths  and  his  seat  on  the  Bench  on  the  7th  December,  1886. — 
{See  Appendix). 

*  In  December,^  1886,  the  Hon.  William  Charles  Windeyer, 
Esq.,  one  of  the  Puisne  Judges,  and  Judge  in  the  Divorce 
Jurisdiction,  left  tor  England  on  leave  of  absence. 
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Page  41 — third  line  from  bottom — omit  "  not.'*  . 

Page  193 — ^in  seventh  and  eleventh  lines  from  bottom — for 
47.  Vic.  No.  7,  read  48  Vic.  No.  7. 

Pages  194,  195  and  1^96 — same  Correction. 

Page  207 — second  line — ^for  89,  read  98. 

Page  207— fourth  line  from  bottom— for  28  &  29  Vic.  c.  98, 
read  c.  63. 
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CASES 


ASeXTU)  AXDl 


SDPREME  COURT  OF  NEW  SOUTH  WALE-i 

Dl  ITS 

Common  ^ato  JurtBiiiction, 

DTJRING  THE  FIRST  TERM,  1886^ 


BOWMAN  V.  FABNELL  (Ministkb  or  Lands).  1886—86. 


Clainu  against  the  Oovemmmi  Act,  89  Vic.  No.  dS.^Tort  wUl  lie  against  the     Feb.  12, 188  5 

Crown.  ^om,.  7, 1886. 

By  the  Act  39  Vic.  No,  88,  the  Le(^]atard  meant  to  extend  the  rights  of  the  Martifn,  C.J. 

subject  by  allowing  actions  to  be  bronght  against  the  Government  of.  the  IknteettJ. 
colony  in  cases  arising  ex  delicto  from  the  wrongful  acts  of  its  officers  {Per       ,  ^°<^ 

Faucett,  J.,andWiNDBTEB,  J.;  Mabtif,  C J.,  dissenting).  Windeyer  J. 

DxcLABATiOK.  William  Bowman  sues  James  Squire  Famell, 
Secretary  for  Lands  of  the  colony  of  New  South  Wales,  who  has 
been  duly  appointed,  under  the  Claims  against  the  Colonial 
Government  Act^  to  be  sued  as  nominal  defendant  on  behalf  of 
the  Government  of  the  said  colony  in  the  matter  of  the  plaintifiPs 
claim,  hereinafter  set  forth,  and  who  is  sued  herein  as  such 
nominal  defendant : — For  that  the  said  Government,  on  divers 
days  and  times,  by  their  servants,  broke  and  entered  the  lands 
of  the  plaintiff,  situate  at  Skellatar,  near  Muswellbrook,  in  the 
said  colony,  and  lit  fires  thereon,  and  thereby  burned  down  and 
destroyed  the  grass,  trees,  and  fences  of  the  plaintiff  on  the  said 
lands.  Whereby  the  plaintiff  suffered  the  damage  and  incurred 
the  expenses  in  the  next  count  mentioned.  2.  And  the  plaintiff 
also  sues  the  defendant  as  such  nominal  defendant  as  aforesaid, 
for  that  the*  said  Government,  by  their  servants,  so  negligently 
N.S.WJfc.,  Vol.  VII.,  Law.  A 
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1885—86.    and   wroB^jfuUy  lighted  and  maintained   certain  fires   on  the 


BowxAN     plainti£E'&  ^aid  lands  in  the  first  count  mentioned^  and  lipon 

Parotll.    laii^  i'djoining  thereto,, and  conducted  themselves  so  negligently 

an4 'wi'engfully  in  and  about  the  care  of  the  said  fires,  and  the 

takipg  of  precautions  against  the  spreading  of  the  same,  that, 

*by  reason  thereof,  the  said  fires  spread  over  the  said  lands  of 

,-.'*- jbhe  plaintiff,  and  burned  down  and  destroyed  large  quantities  of 

/.*••  -grass  and  fencing  thereon.     And  by  means  of  the  premises  the 

. .     *• '   plaintiff  has  lost  the  use  of  the  said  lands  for  a  long  time,  &c., 

Ac. 

.,\   '  Demussbb.     The  points  marked  for  argument  being : — 1.  That 

the  Government  are  not  liable  to  be  sued  in  an  action  of  tort. 
2.  That  the  Government  are  not  liable  for  the  trespasses  or 
wrongful  acts  alleged  to  have  been  committed  by  the  servants  of 
the  Government.  3.  That  the  declaration  does  not  show  the 
nature  of  the  employment  of  the  said  Government  servants,  or 
any  facts  from  which  liability  can  be  inferred  in  respect  of 
wrongful  acts  of  such  servants. 

Stephen,  Q.C.  {Salomons,  Q.O.,  and  0.  B.  Stephen  with  him), 
jPe6. 12, 1886.  f or  the  defendant  (Feb.  12,  1885).  No  action  for  a  tort  will 
lie  against  the  Crown.  This  action,  although  purporting  to  be 
against  the  Government,  is  an  action  against  the  Crown.  The 
"Government"  and  the  "Crown"  are  used  synonymously  in 
various  decisions  and  Acts  of  the  Parliament.  At  Common  Law 
the  Crown  cannot  be  sued  in  an  action  of  tort ;  and  the  only 
question  is  whether  the  law  in  that  respect  has  been  changed  by 
statute.  The  Act  in  force  at  the  time  of  the  passing  of  39  Vic. 
No.  38  (1)  was  24  Vic.  No.  27,  which  then  regulated  all 
proceedings  against  the  Crown.  In  section  7  of  that  Act  there 
is  a  proviso  that  nothing  in  the  Act  shall  give  the  subject  any 
remedy  against  the  Crown  in  any  case  in  which  he  would  not 
have  been  entitled  to  such  remedy  before  the  passing  of  the 
Act.  Section  2  of  ^9  Vic.  No.  38,  on  which  the  plaintiff  will 
rely,  does  not  support  his  contention,  and  does  not  give  him  a 
right  of  action  which  he  did  not  previously  possess.  That 
section  applies  to  any  person  "  deeming  himself  to  have  any  just 

(1)  1  01.  Stat.  182. 


yoii.  yn  J 
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claiin  or-deniBBd  against  tlie  Govenoinent" — ^tliat  is  to  say,  any., 
claim  that  may  be  enf orced-;-^nd  empowers  him  to  sue  ^^  in  the. 
mannner  therein  set  forth  ;'*  clearly  referring  to  the  ^'  manner  " 
in  which  the  proceedings  in  such  actions  are  to  be  conducted. 
In  New  Zealand  the  Crown  is  made  liable  by  express  direction 
of  a  statute^  and  the  case  of  R.  y.  WilUams  (2)  does  not  apply. 
In  ffettihewage  Siman  Appu  v.  The  Queen^a  Advocate  (3),  the 
Privy  CaoBcil  held  that  an  ordinance  giving  a  District  Court 
jurisdiction  to  hear  suits  against  the  Queen's  Advocate  did  not 
include  actions  ex  delicto,  which,  "  as  everybody  admits,  cannot 
be  brought  against  the  Crown.'*  And  then  the  judgment  goes 
ouj  "  But  it  does  not  follow  that,  because  the  words  are  wide 
enough  to  include  actions  ex  delicto,  they  must  do  so*'  (p.  586). 
The  expressions  of  the  judges  in  Wakely  v.  Lackey  (4)  and 
Municipality  of  Numba  v.  La/^key  (5)  are  mere  dicta,  and  do 
not  bind  the  Court  in  this  case :  the  point  was  not  taken  or 
argued  in  those  cases.  Nipper  v.  Watson  (6) ;  Bryant  v.  Herbert 
(7). 

Armstroiig  {Owen,  Q.C.,  with  him)  for  the  plaintiff.  The 
functions  of  the  Crown  are  different  in  the  colony  from  those 
exercised  in  England.  Here  the  Government  carry  on  various 
works  which  in  the  mother  country  would  be  conducted  by 
private  individuals.  The  case  of  Hettihswage  Siman  Appu  v. 
The  Queen's  Advocate  cannot  be  pressed  beyond  the  point 
actually  decided.  The  language  of  the  ordinance  set  out  in  that 
case  is  not  so  wide  as  that  used  in  our  Act  39  Yic.  No.  38. 
That  statute  is  totally  different  from  the  previous  enactment, 
24  Vic.  No.  27,  which  merely  provided  the  machinery  for 
enforcing  demands  against  the  Crown.  By  section  5  of  39  Vic. 
No.  38,  judgment  may  be  given,  and  shall  include  '^  every 
species  of  relief  by  way  of  specific  performance  or  restitution  of 
rights,  or  recovery  of  lands  or  chattels,  or  payment  of  money  or 
damages."  The  words  "recovery  of  lands  or  chattels"  must 
have  reference  to  proceedings  in  actions  of  tort.  In  the  Indian 
ordinance  only  the  word  "  damages"  is  used.     By  section  3,  the 


(2)  9  App.  Ca8.  418. 
(8)  9  App.  Oaa.  671. 
(4)  1  N.8.W  L.B.  274. 


(6)  1  N.S.W.  L.E.  299. 

(6)  3  N.S.W.  L.E.  168. 

(7)  3  C.P.D.  889;  49  L.J.  O.P.  670. 
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Bowman     as  nearly  as  possible  be  the  same     .     .    as  in  an  ordinary  case 

Fabnell.    between  sabject  and  subject."     The  observations  of  the  judges 

in  WaJeely  v.  Lackey  (4)  and  Mumdpality  of  Nvmba  v.  Lackey 

(5)  support  our  view  of  the  construction  of  the  statute. 

Stephen,  Q.O.,  in  reply. 

Our.  adv,  vuU. 

Jam,  7, 1886.  On  January  7,  1886,  the  following  written  judgments  were 
delivered,  the  Court  (Maetin,  O.J.,  dissenting)  giving  judgment 
on  the  demurrer  for  the  plaintiff. 

Martin  C.J.  SiB  J.  Mabtin,  C.J.  This  is  an  action  brought  against  the 
defendant,  as  nominal  defendant,  on  behalf  of  the  ^'  Grovenmient'^ 
of  this  colony,  for  that  the  said  '^  Government"  by  its  servants 
broke  and  entered  the  plaintifPs  lands  and  lit  fires  thereon,  and 
thereby  destroyed  the  grasses,  trees,  and  fences  on  the  said  lands. 
In  the  second  count  the  said  "  Government"  are  complained  of  j 
for  negligently  and  wrongfully  lighting  the  said  fires.  To  this 
declaration  the  defendant  had  demurred  on  the  ground,  substanti- 
ally, that  the  "  Gk)vernment"  is  not  liable  to  be  sued  in  an  action 
of  tort. 

.During  the  argument  the  cases  of  Wakely  v.  Lackey  (4),  and 
MvmcipaUty  of  Numba  v.  Lackey  (5),  were  referred  to,  and 
but  for  the  opinion  therein  expressed  by  my  learned  colleagues 
I  should  have  had  no  difficulty  in  deciding  the  present  demurrer. 
I  had  carefully  considered  these  opinions,  and  I  regret  that  I  feel 
myself  constrained  to  dissent  from  them. 

.However  much  expressions  used  by  judges  at  various  times 
may  seem  to  favour  the  notion  that,  in  certain  cases,  the  Crown 
may  be  held  liable  to  an  action  of  tort,  the  general  understanding 
has  always  been  that  such  liability  does  not  exist ;  and,  in  the 
case  of  Hettihewage  Siman  Appu  v.  The  Qvsen^s  Advocate  (3),  the 
Privy  Council  use  these  expressions : — "  It  is  said  that  to  give 
that  meaning  to  the  ordinance  would  prove  too  much,  for  it 
would  include  actions  for  damages  ex  delictoy  which,  as  everybody 
admits,  cannot  be  brought  against  the  Crown."  This  present 
action  is  a  clear  violation  of  the  law  thus  recognised,  for  "  the 
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GoTemment  of  this  colony  '*  can  be  no  other  than  the  Queen.  ^1886— e6. 
Individaal  members  of  the  Legislature  may  have  entertained  the 
erroneous  idea  that  there  is  in  existence  here  a  Government 
apart  from  and  distinct  from  Her  Majesty.     There  cannot  exist 
the  slightest  doubt  that  such  an  idea  is  entirely  without  founda- 
tion.    The  only  Government  in  this  colony  is  the  Government  of 
the  Queen,  and  any  claim  made  upon  that  Government  is  a  claim 
made  upon  Her  Majesty,  to  which  the  principles  applicable  to 
suits  against  the  Crown  unquestionably  apply.     If  the  Legisla- 
ture of  this  colony  has,  by  any  Act  properly  assented  to,  authorised 
BJi  action  ex  delicto  to  be  brought  against  the  Crown,  then  the 
case  will  be  different,  but  I  am  not  aware  of  any  such  enactment. 
The  second  section  of  the  39  Vic.  No.  88,  called  ''An  Act  to 
enforce  claims  against  the  Colonial  Government,  and  to  give 
costs  in  Crown  Suits,"  empowers  ''  any  person  having,  or  deeming 
himself  to  have,  any  just  claim  or  demand  whatever  against  the 
Government  of  this  colony  to  sue  in  the  manner  therein   set 
forth."    To  adopt  the  expression  of  the  Privy  Council  in  the  case 
above  cited,  these  "  are  not  words  adapted  to  confer  a  new  right, 
or  to  establish  a  new  kind  of  suit.     They  are  only  regulative  of 
rights  and  proceedings  already  known,  and  they  must  be  construed 
according  to  the  state  of  things  to  which  they  clearly  refer." 
The  words  *'  any  just  claim  or  demand  whatever"  can  mean  no 
more  than  such  claims  or  demands  as  the  law  then  recognised, 
and  cannot  be  extended  to  create  claims  and  demands  of  which 
at  that  time  it  took  no  cognisance.     If  it  were  intended  to  create 
new  claims  and  demands,  that  could  be  done  only  by  express 
words  distinctly  declaring  the  Crown's  liability.     It  is  one  of  the 
undoubted  prerogatives  of  the  Crown  not  to  be  sued  for  damages 
in  an  action  ex  delicto^  and  neither  that  nor  any  other  of  the 
prerogatives  can  be  taken  away  by  implication.     In  the  present 
case,  the  words  used  in  the  Act  by  no  means  imply  that  any 
person  who  conceives  that  he  has  any  claim  against  the  Crown 
can  maintain  a  suit  in  respect  of  it.     Before  the  passing  of  this 
enactment  certain  claims  against  the  Crown,  of  which  the  claim 
for  damages  ex  delicto  was  not  one,  might  be  put  in  suit  in  a 
particular  way.    After  the  passing  of  that  Act,  those  claims,  and 
no  other,  were  made  suable  at  the  mere  will  of  the  plaintiff,  and 
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BowicAN     has  done  this^  and  nothing  more. 

Fabotll.  T'^®  Grovemment  of  this  British  colony,  however  mach  ignorant 
MarHn  C.J.  people  may  be  unable  to  comprehend  it,  is  still  the  Government 
of  the  Queen,  and  all  suits  against  such  Grovemment  are  suits 
against  Her  Majesty,  who  is  entitled  to  say  in  answer  to  such  an 
action  as  the  present  that  by  the  common  law  it  is  forbidden. 
The  demurrer,  therefore,  in  my  opinion,  ought  to  be  upheld. 

Fauceit  J.  Faucett,  J.  In  this  case  the  defendant  is  sued  as  the  person 
appointed  under  the  Claims  against  Government  Act  to  be  sued 
as  nominal  defendant  on  behalf  of  the  Grovemment.  The 
declaration  contains  two  counts.  In  the  first  count  the  plaintiff 
alleges  that  the  Grovemment  by  their  servants  broke  and  entered 
certain  lands  of  the  plaintiff,  and  lit  fires  thereon,  and  thereby 
burnt  down  the  grass  and  fences  of  the  plaintiff  on  the  said 
lands,  whereby,  Ac.  In  the  second  count  the  plaintiff  alleges 
that  the  Grovemment  by  their  servants  so  negligently  lighted 
and  maintained  certain  fires  on  certain  lands  of  the  plaintiff, 
and  upon  adjoining  lands,  and  conducted  themselves  so  negligently 
and  wrongfully  in  and  about  the  care  of  the  said  fires  and  in 
taking  of  precautions  against  the  spreading  of  the  same,  that 
by  reason  thereof  the  said  fire  spread  on  the  said  lands  of 
the  plaintiff,  and  burnt  down  and  destroyed  large  quantities 
of  grass  and  fencing  thereon,  whereby,  &c.  To  this 
declaration  the  defendant  demurs  on  three  grounds : — 1.  That 
the  Government  is  not  liable  to  be  sued  in  an  action  of 
tort.  2.  That  the  Government  is  not  liable  for  the  trespasses 
and  wrongful  acts  alleged  to  have  been  committed  by  the 
servants  of  the  Government.  3.  That  the  declaration  does  not 
show  the  nature  of  the  employment  of  the  Government's  servants, 
or  any  facts  from  which  liability  can  be  inferred  in  respect  of 
their  wrongful  act. 

As  to  the  second  and  third  grounds,  it  is  sufficient  to  say  that 
the  declaration  is  in  the  usual  form  as  between  subject  and 
subject.  The  averment  that  a  defendant  by  his  servant  com- 
mitted a  trespass,  necessarily  implies  that  the  servant,  when  he 
committed  the  trespass,  was  engaged  in  the  performance  of  his 
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duty  as  such  servant;    Whether  he  was  so  employed  as  to  make    i8ftS**86. 
the  master  liable  will  depend  on  the  evidence.     In  an  ordinary     Bowkan 
declaration^  also,  it  is  not  usual,  nor  as  I  think,  necessary,  to  set    ^j^bll. 
out  the  nature  of  a  servant's  employment.     It  is  a  matter  of    Famw^tZ. 
evidence.     In  an  ordinary  petition  of  right,  no  doubt,  the  facts 
are  more  fully  stated.     But  this  is  a  matter  of  little  importance, 
and  if  necessary  the  declaration  could  be  amended.    The  decision^ 
therefore,  on  this  demurrer  will  depend  on  the  first  ground. 

During  the  argument,  two  cases — Wakely  v.  Lackey  (4),  and 
Municipality  ofNurnba  v.  Lackey  (5) — ^were  referred  to,  in  which 
I  expressed  the  opinion  that  the  Claims  against  the  Oovemment 
Act,  39  Vic.  No.  88  (1876),  extended  the  rights  of  the  subject 
against  the  Crown.     As  to  the  latter  case,  although  the  effect  of 
the  action  in  queatjon  was  not  much  argued,  and  the  decision 
went  on  the  words  in  an  Appropriation  Act,  still  I  cannot  well 
see  how  that  decision  could  have  been  supported,  if  the  law 
were  as  is  now  contended  for  on  the  part  of  the  Crown.     The 
action  was  founded  on  what,  according  to  the  decision,  was  a 
wrongful  seizure  of  property.     No  doubt  if  the  action  had  been 
brought  in  detinue  alone  this  would  not  be  so>  as  an  action  of 
detinue  is,  according  to  the  decision  in  Bryant  v.  Herbert  (7), 
not  to  be  considered  an  action  in  tort.    And  as  to  the  former 
case,  the  action  was  founded  on  negligence,  but  the  negligence 
consisted  of  the  omission  to  discharge  a  duty  alleged  to  have 
arisen  under  certain  circumstances.     The  decision  was  that  there 
was  no  such  duty.     But  possibly  the  decision  might  have  been 
the  other  way  without  reference  to  the  qaestion  now  under  con- 
sideration.    The  Claims  against  the  Oovemment  Act,  however, 
was  relied  on  in  that  case  by  the  plaintiff's  counsel,  and  the  effect 
of  the  Act  was  argued  at  considerable  length,  and  the  opinion  of 
the  Coart  was  invoked.     Under  those  circumstances  I  expressed 
the  opinion,  "  that  the  Act  does  extend  the  rights  of  the  subjects 
against  the  Crown."     Sir  William  Manning  said  : — "  I  think  the 
words  of  the  Act  are  abundantly  large  to  include  actions  of  tort^ 
if  the  injury  for  which  the  action  is  brought  is  committed  by  the 
Gk>Yemment  in  doing  any  work."     And  Mr.  Justice  Windeyer 
said^  ''  Though  we  all  think  that  the  Act  gives  very  wide  rights 
to  the  subject,  probably  wider  than  before,  it  w^l  be  sufficient  in 
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tedli  case  to  say  whether  any  partictilar  claim  comes  within  that 
Act."  I  am  now  called  upon  to  say  whether  the  opinions  thns 
expressed  are  correct. 

I  might  at  once  say^  and  for  some  time  I  was  disposed  to  say 
^-*nd  I  think  I  would  be  quite  justified  in  saying — ^that  after 
argument  on  the  precise  question^  and  aiter  the  opinion  of  the 
Court  had  been  invoked,  the  Full  Court  were  of  opinion— Mr. 
Justice  WindeyeTy  no  doubt,  in  a  qualified  way — ^that  the  Act  did 
extend  the  rights  of  the  subject  against  the  Crown,  so  as  to 
include  actions  for  torts  committed  by  the  Government,  and  that 
I  was  satisfied  with  the  opinion  so  given.  But,  on  the  whole,  I 
think  it  more  satisfactory  that  I  should  consider  whether  I  can 
see  any  grounds  for  altering  the  opinion  which  I  have  thus 
expressed  on  two  different  occasions. 

Speaking  of  the  ancient  maxim  that  'Hhe  king  can  do  no 
wrong,''  Blackstone  says,  '^This  is  not  to  be  understood  as 
meaning  that  everything  transacted  by  the  Government  was,  of 
course,  just  and  lawful.  Its  proper  meaning  is  only  this  :  that 
no  crime  or  other  misconduct  can  ever  be  imputed  to  the 
Sovereign" :  2  8teph,  Com.  4S9,  Still,  as  injuries  were  com- 
mitted by  the  officers  of  the  Crown,  which  could  only  be  treated 
as  the  acts  of  the  Crown,  it  would  be  intolerable  if  the  subject 
were  to  be  left  entirely  without  redress.  To  get  over  the 
difficulty,  and  to  preserve  the  dignity  of  the  Crown,  the  subject 
who  had  a  cause  of  complaint  was  from  the  very  earliest  times 
allowed  to  present  a  petition  to  the  Crown  praying  for  redress. 
Such  petition,  called  a  petition  of  right,  was  referred  to  the 
proper  officer,  usually  the  Lord  Chancellor,  endorsed  with  the 
words,  '^  Soit  droit  fait"  {''  Let  right  be  done"),  or  similar  words, 
according  to  the  prayer  of  the  petition  :  Banker* s  ccwe  (14  How. 
8t.  Tri.y  p.  59).  A  regular  course  of  proceeding  then  took  place 
for  determining  the  rights  as  between  the  petitioner  and  the 
Crown ;  and  if  the  petitioner  proved  his  claim,  it  was  invariably 
allowed.  This  course  of  proceeding,  at  first  considered  as  an  act 
of  grace  on  the  part  of  the  Crown,  and  on  that  account  con- 
cluding with  a  special  form  of  judgment,  became  so  well 
established  that  it  has  always  been  treated  as  the  formal  way  of 
suing  the  Crown.    The  rights  of  the  subject  in  certain  cases  seem 
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to  have  been  extended  or  enlarged  so  far  back  as  the  36  Ed.  8  :  ^S86r-^e6. 
Lord  8omer»  in  Banker^ »  case  (p.  79).  But,  not  to  dwell 
farther  on  this  matter,  there  can  be  little  dpnbt  that  claims  made 
in  this  way  were  generally,  if  not  invariably — in  the  early  times, 
at  all  events — confined  to  qnestions  affecting  lands,  and  in  some 
instances  money,  that  had  come  into  the  possession  or  hands  of 
the  Crown,  contrary  to  the  rights  of  the  petitioners ;  but  in  such 
a  way  as  not  to  amount  to,  or  perhaps  as  not  to  be  necessarily 
considered,  a  tort  on  the  part  of  the  Crown. 

In  accordance  with  this  course  of  proceeding,  we  have  the 
legal  principle  that  the  Crown  cannot  be  sued  in  an  action  of 
tort,  that  is,  in  an  action  ex  delicto^  as  distinguished  from,  an 
action  ex  contractu.  At  the  same  time,  when  we  look  at  the 
great  variety  of  cases  in  which  the  petition  of  right  was  allowed, 
it  does  seem  strange  that  the  principle  or  maxim  just  mentioned 
43hould  be  laid  down  so  widely ;  for,  in  a  note  to  Smith  v.  Upton 
(6  M.  and  6r.  252)  I  find  it  stated,  "  So  a  petition  of  right  lies 
against  the  Crown  for  a  tort  done  by  the  King's  officers  for  the 
Sing's  profit,  as  for  a  disturbance  in  the  perception  of  tithes '' 

•  .  .  ''for  tithes  subtracted  by  the  King's  officers"  .  •  . 
*'  for  a  wrongful  distress  "  .  .  .  "^^  for  wool  wrongfully  taken 
to  the  King's  use  "  .  .  .  "  for  wheat  seized  under  pretence 
of  a  Boyal  Commission  "  ,  .  ,  "  for  trespass  to  land."  In 
ihe  last  case  Bobert  de  Clifton  brought  a  petition  of  right  in 
Parliament,  for  the  injury  done  to  his  meadows  by  the  King's 
keepers  of  Nottingham  Castle,  in  digging  trenches  through  his 
land,  for  a  supply  of  water  to  the  Ejng's  mills.  In  Viscount 
Canterbury  v.  The  Attorney-General  (1  Ph.  327),  the  Lord 
Chancellor  comments  on  this  case,  and  points  out  the  difference 
between' the  petition  which  was  presented  to  Parliament  and 
the  usual  petition  of  right.  However,  I  shall  assume  that  in  the 
former  state  of  the  law,  the  Crown  could  not  be  sued  in  actions 
€2  delicto,  either  by  petition  of  right,  or  in  any  other  way,  and 
that  the  law  is  still  the  same,  unless  it  has  been  altered  by  our 
recent  colonial  Acts.  Further,  in  the  case  from  Ceylon  (L.R.  9 
Ap.  C,  586-7),  it  is  held  by  the  Privy  Council  that  the  words 
^' suits  for  the  recovery  (amongst  other  things)  of  debts  and 
/damages,"  although  wide  enough  to  include  actions  for  damages 
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ex  delicto — '*  which/'  their  Lordships  say,  *'  as  everybody  admits, 
cannot  be  bronght  against  the  Crown'* — do  not  necessarily 
include  such  actions.  ''They  are  not,"  their  Lordships  say, 
"  words  adapted  to  confer  a  new  right,  or  to  establish  a  new  kind 
of  suit.  They  are  only  regulative  of  rights  and  proceedings 
already  known,  and  they  must  be  construed  according  to  the 
state  of  things  to  which  they  clearly  refer. .  They  can,  therefore> 
receive  a  full  and  sufficient  meaning  without  extending  them  to 
actions  ex  deUcto,  but  they  cannot  receive  a  full  and  sufficient 
meaning,  indeed,  it  is  difficult  to  assign  them  any  substantial 
operation  at  all  unless  they  embrace  actions  ex  contractu" 

Admitting,  as  a  matter  of  course,  the  full  force  of  these 
observations,  I  now  come  to  the  consideration  of  our  colonial 
Acts.  We  have  three  colonial  Acts  purporting  to  amend  the 
law  as  to  petitions  of  rights.  The  first  is  the  Act  20  Vic.  No.  15 
(1857).  In  this  Act  the  expressions  '^  Her  Majesty^s  local 
Government  in  the  colony  of  NiBW  South  Wales''  and  "The 
Colonial  Grovemment  of  the  colony  of  New  South  Wales"  are 
used.  What  these  expressions  exactly  mean  may  be  doubtful ; 
but  I. think  they  can  only  mean  the  Grovemor  and  Executive 
Council,  who,  together,  form  the  Government.  Certainly  "  Her 
Majesty's  local  Government "  can  hardly  by  any  force  of  con- 
struction mean  Her  Majesty*  I  may  here  say  that  this  form  of 
expression  is  not  used  for  the  first  time  in  the  Acts  now  under 
consideration.  The  Commissioner  of  Railways  is  for  convenience 
incorporated  by  the  Railway  Act,  but  in  section  4  of  that  Act  he 
is,  notwithstanding,  declared  to  be  ''  an  officer  under  the  Govern- 
ment of  the  colony ;"  but  whatever  the  expressions  mean,  when 
the  preamble,  speaking  of  disputes  and  differences  that  have 
arisen  or  may  arise  between  the  subjects  of  Her  Majesty  and  the 
local  Government  of  the  colony,  says  that  the  ordinary  remedy 
by  petition  of  right  is  of  limited  operation,  and  is  insufficient  to 
meet  all  such  cases,  it  would  seem  that  the  Legislature  intended 
to  extend  the  remedy  provided  by  the  Act  to  cases  for  which 
there  had  been  previously  no  remedy — ^at  all  events  no  remedy  by 
petition  of  right.  Considering  the  vast  variety  of  cases  for  which 
the  petition  of  right  was  the  ordinary  remedy,  it  is  difficult  t6 
conceive  what  such  new  cases  could  be  if  they  were  limited  to 
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clauns  arising  ex  contractu,  and  did  not  extend  to  claims  arising        ^^^* 


ex  delicto.     The  first  section^  however,  provides  for  "  all  cases  of     Bowmak 
dispute  or  difference,  teaching  any  claim,"  &c.     Now,  although    Fabnbll. 
these  words  are,  in  my  opinion,  large  enough  to  include  claims    Fcnuiett  J. 
arising  ex  delicto,  still — giving   effect  to  the  judgment  of  the 
Privy  Council  in  9  Ap.  Cas. — ^they  may  not  necessarily  include 
them.     It  may  be,  therefore,  that  the  Act  does  not  carry  out  the 
intention  of  the  Legislature  as  expressed  in  the  preamble,  and 
merely  provides  a  new  method  of  procedure,  in  which  case  it 
appears  to  me  that  the  Act  was  not  of  much  substantial  benefit. 

Next  comes  the  Act  24  Vic.  No.  27  (1861).  This  Act  seems  to 
have  been  framed  in  some  degree  on  the  Imperial  Act,  23  &  24 
Vic.  c.  84,  passed  in  the  preceding  year  (1860),  and,  without 
dwelling  upon  the  form  of  the  petition,  may  be  treated  as  only 
regulating  the  procedure.  No  doubt  the  word  "relief  '^  receives 
in  s.  19  a  very  wide  construction.  But  there  is  a  proviso  in  s.  7, 
which  says  that  nothing  in  the  Act  shall  give  to  the  subject  any 
remedy  against  the  Crown  in  any  case  in  which  he  would  not 
have  been  entitled  to  such  remedy  before  the  passing  of  the  Act. 
This  proviso  I  shall  treat  as  leaving  the  question  at  large,  and  as 
leaving  the  law  as  it  was,  even  before  the  passing  of  the  Act  20 
Vic.  No.  15. 

Then  comes  the  Act  39  Vic.  No.  38  (1876).  This  Act  repeals 
the  two  former  Acts,  20  Vic.  No.  15  &  24  Vic.  No.  27,  and  is 
therefore  the  only  Act  now  in  force  affecting  the  matter  now  in 
question.  In  one  respect  this  Act  extends  the  rights  of  the 
subject. 

In  the  Act  of  1857  the  petition,  if  the  Governor,  with  the 
advice  of  the  Executive  Council,  should  think  fit,  was  referred 
to  the  Supreme  Court.  In  the  Act  of  1861,  the  Governor,  if  he 
thought  fit,  might  grant  his  fiat,  and  then  the  further  pro- 
ceedings took  place.  But  in  the  present  Act,  if  within  one 
month  after  the  presentation  of  a  petition  a  nominal  defendant 
is  not  appointed,  then  the  Colonial  Treasurer  shall  be  the  nominal 
defendant.  Thus  the  subject  gets  an  absolute  right  to  sue 
which  he  had  not  before.  In  the  next  place,  it  is,  in  my  opinion, 
impossible  to  conceive  words  that  could  have  a  wider  or  a  more 
lx>mprehensive  meaning  than  the  words  used  in  the  second  section 
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— "Any  person  liaying  or  deeming  himself  to  have  any  just 
claim  or  demand  whatever  against  the  Government  of  the 
colony."  Some  observations  were  made  upon  the  words  "  having 
or  deeming  himself  to  have/'  as  if  they  had  no  clear  meaning. 
But  surely  no  one  would  think  of  bringing  an  action  in  any  case 
unless  he  believed  he  had,  that  is,  unless  he  "  deemed  himself  to 
have  "  a  just  claim. 

It  is  to  be  observed  that  there  is  not  one  single  word  to  cut 
down  in  any  way  the  natural  meaning — ^the  full  and  compre- 
hensive meaning — of  the  words  ''any  just  claim  or  demand 
whatever."  But  it  is  said  that  these  words,  although  large 
enough  to  include  claims  or  demands  arising  ex  delicto,  do  not 
necessarily  do  so.  And  in  support  of  this  view  the  observations 
I  have  cited  from  the  judgment  of  the  Privy  Council  are  referred 
to.  But  the  first  thing  to  be  said  in  reference  to  these  observa- 
tions is,  that  the  words  in  the  ordinance  there  considered  are 
very  different  from  the  words  in  our  Act.  The  words  in  the 
ordinance  are  : — "  All  suits  instituted  in  the  name  of  the  Queen's 
Advocate  on  behalf  of  the  Queen  for  the  recovery  of  any  debt, 
damages,  or  demand,  or  to  obtain  possession  of  any  property," 
and  ''all  suits  instituted  by  any  private  party  against  the 
Queen's  Advocate  wherein  the  amount  or  value  in  dispute  exceeds 
lOi."  shall,  &c.  Such  words  as  those — especially  when  we  con- 
sider the  object  of  the  ordinance,  which  is  to  regulate  process — 
may  well  be  treated  as  not  conferring  new  rights  on  the  subject 
against  the  Crown.  But  they  clearly  can  afEord  no  rule  or 
guidance  for  construing  the  words  in  our  Act,  which  are  so 
widely  different,  and  so  much  more  distinct  in  their  compre- 
hensiveness, and  which  cannot,  in  my  opinion,  receive  a  full  and 
sufficient  meaning  without  extending  them  to  actions  ex  delicto. 
To  hold  otherwise  it  would  be  necessary  to  construe  the  words 
" any  just  claim  or  demand  whatever"  as  if  the  words  "except 
claims  or  demands  arising  ex  delicto'^  were  added.  I  see  no 
grounds  whatever  for  such  a  construction.  Further,  the  proviso 
in  s.  7  of  the  Act  of  1861  might,  considering  the  tenor  of  that 
Act,  have  been  unnecessary  or  superfluous,  and  might  possibly 
have  been  introduced  for  greater  caution.  But,  while  that  Act 
is  repealed,  the  proviso  is  not  re-enacted,  which  is  another  indica* 
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tion  of  the  of  intention  the  Legislatnre.  Thus  the  words  of  the 
present  Act  are  left  to  their  natural  meanings  unrestricted  bj 
any  qualifying  or  limiting  words. 

The  third  section  I  shall  treat  as  merely  referring  to  pro-  FaneettJ. 
oednre.  But  the  fifth  section^  in  my  opinion,  supports  the 
oonstraction  I  put  on  the  second  section.  It  says  that  '^  in  any 
action  or  suit  under  this  Act,  all  necessary  judgments^  decrees, 
and  orders,  shall  be  given  and  made,  and  shall  include  every 
species  of  relief."  These  words  are,  in  my  opinion — ^like  the 
WMfds  in  the  second  section— entirely  unqualified  and  unrestricted. 
The  words  which  follow  are  manifestly  mere  instances  of  such 
rehef  as  may  be  given,  and  are  not  necessarily  intended  to 
describe  every  possible  species  of  relief  which  may  come  within 
the  general  words  preceding.  I  lay  no  stress  on  the  word 
''damages/'  although  it  is,  in  a  remarkable  way,  in  accordance 
with  the  general  words. 

Lastly,  it  cannot  be  overlooked  that  the  Act  is  to  enable 
persons  to  enforce  claims  against  'Hhe  Colonial  Grovernment/' 
Whether  this  expression  means  the  body  of  Ministers  who  advise 
the  Governor,  and  who  are  popularly  ccJled  the  Government,  or, 
as  I  think — as  I  have  already  said — ^the  Governor  and  the 
Executive  Council,  we  have  thus  a  recognised  body  which  is 
made  responsible  for  its  own  acts,  or  in  respecfc  of  whose  act  the 
subject  has  got  a  right  to  sue,  even  though  the  form  of  procedure 
should  be  an  action  or  suit  against  the  Crown — although  with  a 
nominal  defendant— *and  which  so  far  may  be  distinguished  from 
an  action  against  the  Sovereign  or  the  Crown  for  an  act  done  by 
the  Sovereign  or  the  Crown.  The  exemption  of  the  Sovereign 
from  personal  liability  or  liability  as  Sovereign,  and  the  exemp- 
tion from  liability  of  the  Governor  as  representing  the  Sovereign, 
is  BtiD  protected  and  left  as  it  was  before.  No  doubt,  the  action 
is  still  an  action  against  the  Crown,  and  in  case  of  an  adverse 
verdict  with  damages,  the  damages  will  be  defrayed  out  of  the 
Colonial  Treasury,  which  is  as  much,  the  Treasury  of  the  Crown 
as  the  Treasury  of  the  United  Kingdom  is  the  Treasury  of  the 
Grown.  But,  when  we  consider  the  great  variety  of  transactions 
which  the  Colonial  Government  undertakes  and  carries  on,  the 
old  maxim  seems  in  a  large  degree  inapplicable  to  the  state  of. 
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1885—86.    tMngB  existing  Tiere,  and  we  must  presume  that  the  Legislature^ 

BowxAN     having  this  state  of  things  in  yiew^  altered  the  law  to  meet  the 

Pabnbll,    altered  circumstances. 

Faueett  J.  After  a  full  consideration  of  the  question  I  can  see  no  reason 
for  doubting  the  correctness  of  the  opinions  formerly  expressed 
by  Sir  W.  Manning  and  myself^  and  I  am  still  of  opinion  that  the 
Act  in  question  gives  the  subject  remedies  against  the  Colonial 
Government^  and  so  against  the  Crown^  in  respect  of  acts  done 
by  the  Colonial  Government,  more  extensive  than  those  to  which 
he  was  formerly  entitled  under  a  petition  of  rights  and  that  such 
remedies  are  applicable  to  claims  arising  ex  delicto.  I  am  there- 
fore of  opinion  that  this  demurrer  ought  to  be  overruled. 

WindeyerJ,  WiNDETBB,  J.  In  previous  cases  coming  before  the  Court 
where  the  question  now  before  us  has  incidentally  arisen^  I  have 
abstained  from  expressing  an  opinion  whether,  as  the  plaintiff  in 
this  case  broadly  contends,  an  action  for  tort  can,  under  the 
provisions  of  the  Act,  89  Vic.  No.  28,  be  brought  against  the 
Government  of  this  colony ;  but  having  now  had  the  advantage 
of  hearing  the  matter  fully  argued,  and  it  being  necessary  in  this 
case  to  pronounce  an  opinion,  I  have  come  to  the  same  conclusion 
as  Mr.  Justice  Faucett,  and  concur  with  him  in  thinking  that  our 
judgment  must  be  for  the  plaintiff,  for  the  reasons  so  fully  gone 
into  by  his  Honour.  Though  the  words  of  the  statute,  89  Vic, 
No.  88,  are  not  the  most  apt  that  could  have  been  used,  I  think 
there  is  no  escape  from  the  conclusion  that  the  Legislature 
meant  to  extend  the  rights  of  the  subject  by  allowing  an  action 
to  be  brought  against  the  Government  of  the  colony  in  cases 
arising  ex  delicto  from  the  wrongful  acts  of  its  officers,  and  that 
the  Act  cannot  be  regarded  as  one  merely  affecting  procedure. 
Though  it  is  to  be  regretted  that  language  more  precisely 
indicating  the  intention  of  the  Legislature  was  not  used,  as  in 
the  Act  passed  by  the  Legislature  of  New  Zealand,  alluded  to 
in  the  case  of  The  Queen  v.  Williams  (2)  cited  before  us,  it  is 
certainly  the  fact  that  in  several  cases  of  tort  tried  before  me 
the  Government  have  apparently  acquiesced  in  the  view  that 
such  an  action  could  be  maintained  under  the  provisions  of  our 
Act ;    and    though    verdicts    have    been    given    against    the 
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Ooyemineat^  the  point  noW  raised  on  behalf  of  the  defendant     1886-^6. 
was  not  raised  either  at  the  trial  or  on  any  motion  to  set  aside     Bowman 

V. 

Fabnell. 
Windeyer  J. 


Ae  verdict.  p^;-,^^ 


Attorneys  for  plaintiff :  Norton  8f  Oo. 

Attorney  for  defendant :  Williama,  Crown  Solicitor. 


KEGGINA  V.  COOPEE.  1886. 


WrU  of  intrurion — Land  premously  granted  hy  Croum — Defendant  need  not  prove       Feb.  10. 

hU  title. 

To  a  writ  of  introEdon  the  defendant  pleaded  that  the  land  in  question  had  Faucet t  J.* 
been  granted  by  the  Crown  to  various  persons^  and  that  defendant  and  those  and 

under  whom  he  claimed  had  been  in  possession  of  the  land,  adversely  to  the  Innes  J. 
I^iantees,  for  over  20  years.    Verdict  for  the  defendant. 

Weld,  on  motion  for  a  rule  nisi  tot  a  new  trials  that  the  verdict  was  right.  The 
Crown,  by  filing  a  writ  of  intrusion^  cannot  call  upon  the  defendant  to  prove  his 
title  where  it  appears  that  the  land  had  previously  been  granted  by  the  Crown. 
Sole  refused. 

Information  of  intrusion  as  follows : — Be  it  remembered  that 
the  Honorable  William  Bede  Dalley,  Her  Majesty's  Attomey- 
Greneral  for  the  colony  of  New  South  Wales,  who  prosecutes  for 
Her  Majesty  in  this  behalf,  being  present  in  the  Supreme  Court, 
&t  Sydney,  now  here,  on  the  21st  day  of  May,  in  the  year  of  our 
Lord,  1883,  at  Sydney,  in  the  colony  aforesaid,  in  his  own  person, 
for  our  said  Lady  the  Queen,  gives  the  Court  here  to  understand 
and  be  informed: — That,  whereas,  a  certain  parcel  of  land 
situate  in  the  parish  of  Botany,  county  of  Cumberland,  in  the 
colony  of  New  South  Wales,  commencing  at  the  south-west 
comer  of  S.  Terry's  570  acres,  parish  of  Alexandria;  bounded 
thence  on  the  east  by  a  line  bearing  about  south  ten  degrees 
west  for  about  8  chains  to  the  northern  boundary  of  J.  Holt's 
30  acres ;  on  the  south  by  part  of  the  northern  boundary  of  that 
30  acres,  bearing  westerly  to  its  north-west  comer,  thence  by  a 
road  one  chain  wide,  known  as  the  Gardners  Bead,  dividing  it 
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1886^^  from  L.  (Jopdon's  50  acres,  S,  Peek's  50  acres,  J.  R.  Hatfield'^ 
Rtoina  42  acres,  B.  Flood's  17  acres,  and  Thomas  Walker's  11  acres> 
CooFBR.  bearing  westerly  to  Shea's  Creek ;  on  the  west  by  that  creek 
upwards  to  thje  south  boundary  of  W.  Hutchinson's  1400  acres 
grant ;  thence  on  the  north  by  part  of  the  said  south  boundary 
of  the  said  grant  easterly  to  the  point  of  commencement — ^in  the 
hands  and  possession  of  our  said  Lady  the  now  Queen,  on  the 
1st  day  of  February,  in  the  46th  year  of  her  reign,  and  long" 
before,  and  continuously  afterwards,  were,  and  should,  and  of 
right  ought  to  be,  and  still  ought,  as  in  the  right  of  the  Crown 
of  England.  Yet  one  William  Cooper,  of  Sydney,  in  the  said 
colony,  little  regarding  the  laws  and  statutes  of  our  said  Lady 
the  now  Queen,  but  intending  the  disherison  of  our  said  Lady  the- 
now  Queen  in  the  premises,  with  force  and  arms,  on  the  said  1st 
day  of  February,  in  the  46th  year  of  our  said  Lady  the  Queen^ 
and  divers  days  and  times  between  the  said  1st  day  of  February 
in  the  said  year,  and  the  day  of  exhibiting  the  information,  in 
and  upon  the  possession  of  our  said  Lady  the  Queen,  of  and  in 
the  premises  intruded  and  made  entry,  and  the  issues  and  profits 
of  the  said  parcel  of  land  coming,  perceived,  and  had,  and  as  yet 
doth  perceive  and  have  to  his  own  uses.  And  the  same  trespasses 
are  yet  continuing,  in  contempt  of  our  said  Lady  the  now  Queen 
and  against  the  laws.  Whereupon  the  aforesaid  attorney  of  our 
said  Lady  the  Queen,  for  our  said  Lady  the  Queen,  prays  the 
advice  of  the  Court  in  the  premises. 

Plea.  The  defendant  says  that  before  the  alleged  intrusion 
and  entry  in  the  declaration  mentioned  the  said  lands  in  the 
declaration  mentioned  were  by  divers  deeds  poll  under  the  hand 
of  the  Governor  of  the  colony  of  New  South  Wales  for  the  time 
being,  and  under  the  Great  Seal  of  the  colony,  and  bearing  date, 
respectively,  the  15th  day  of  October,  1835,  the  5th  day  of 
January,  1839,  the  16th  day  of  February,  1839,  the  10th  day  of 
February,  1839,  the  29th  day  of  February,  1840,  and  the  30fch  day 
of  September,  1839,  granted  by  Her  Majesty  te  divers  persons, 
their  heirs  and  assigns,  for  ever,  which  said  several  grants  were 
at  the  time  of  the  filing  of  the  said  information,  and  still  are  in 
full  force  and  effect — to  wit,  so  much  of  the  said  land  as  is  shown 
upon  the  plan  filed  herewith,  and  coloured  blue,  was  by  the  said. 
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deed  poll,  bearing  date  the  13th  day  of  October,  1835,  granted  1^86. 
to  one  James  Holt,  his  heirs  and  assigns,  for  ever ;  so  mtich  BsaiHA 
of  the  said  land  as  is  shown  npon  the  said  plan,  and  coloured  coopbb. 
green,  was  by  the  said  deed  poll,  dated  the  5th  day  of 
January,  1889,  granted  to  Lewis  Gordon,  his  heirs  and 
assignB,  for  ever;  so  much  of  the  said  land  shown  upon  the 
said  plan,  and  coloured  pink,  was  by  the  said  deed  poll,  dated 
the  16th  day  of  February,  1839,  granted  to  one  Samuel  Peek, 
Us  heirs  and  assigns,  for  ever ;  so  much  of  the  said  land  as 
shown  upon  the  said  plan,  and  coloured  yellow,  was  by  the 
said  deed  poll,  dated  the  10th  day  of  February,  1839,  granted  to 
one  J.  B.  Hatfield,  his  heirs  and  assigns,  for  ever ;  so  much  of 
the  said  land  shown  upon  the  said  plan,  and  coloured  red,  was 
hj  the  said  deed  poll,  dated  the  29th  day  of  February,  1840, 
granted  to  Edward  Flood,  his  heirs  and  assigns,  for  ever ;  and 
the  residue  of  the  said  land  shown  upon  the  said  plan,  and 
colonred  brown,  was  by  the  said  deed  poll,  dated  the  30th  day 
of  September,  1839,  granted  unto  Thomas  Walker,  his  heirs  and 
assigns,  for  ever.  And  the  defendant  says  that  after  the  issuing 
of  the  said  several  grants,  as  aforesaid,  and  before  the  commence- 
ment of  this  suit,  one  Daniel  Cooper  entered  into  possession  of 
the  said  lands  with  the  intention  of  exercising  dominion  over  the 
said  lands,  and  did  hold  notorious  possession  and  dominion  of  the 
same  as  his  own  property,  and  held  the  same  adversely  to  the 
said  several  persons  in  whom  the  legal  estate  in  the  said  lands 
was  then  vested.  And  afterwards,  and  before  the  time  aforesaid, 
for  and  during  the  space  of  twenty  years,  and  during  his  life 
time,  and  before  the  time  aforesaid,  the  said  Daniel  Cooper,  by 
his  last  will  and  testament,  bearing  date  the  4th  day  of  March, 
1852,  devised  and  bequeathed  the  said  lands  to  the  defendant, 
his  heirs  and  assigns,  for  ever.  And  the  defendant,  upon  the 
death  of  the  said  Daniel  Cooper,  continued  in  possession  of  the 
lands,  and  has  remained  in  sole  and  undisturbed  possession  and 
dominion  of  the  said  lands  ever  since  and  up  to  the  present  time. 
Replication.  And  the  Honorable  John  Henry  Want,  the 
Attorney-General  of  our  said  Lady  the  Queen,  who  prosecutes  as 
aforesaid,  being  now  present  here  in  Court,  joins  issue  upon  the 
plea  of  the  defendant,  and  says  that  the  said  defendant  is  guilty 
HAWi.,  Vol.  vn..  Law.  B 
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1886.  of  the  premises  as  alleged  in  the  said  information.  And  this  th& 
Kboima  said  Attorney-Gteneral  prays  may  be  enquired  of  by  the  country. 
CoopBB.     -^^  *^®  defendant  doth  the  like. 

Stephen,  Q.O.  (0.  B.  Stephen  with  him),  for  the  plaintiff,  now- 
moved  for  a  rule  nisi  for  a  new  trial.  The  Crown  is  presumed  to 
be  in  possession.  Bare  possession  in  a  subject  cannot,  as  against 
the  Crown,  be  taken  to  afford  any  presumption  of  title.  Upon 
information  of  intrusion  the  subject  must  show  his  title  specially ; 
he  cannot  rely  on  his  possession,  and  put  the  Crown  to  show  title : 
per  Stephen,  C.J.,  in  The  Attomey-Oeneral  v.  Robinson  (1),  at 
p.  25.  The  defendant  here  is  in  the  position  of  a  plaintiff  in 
ejectment.  The  finding  of  the  jury  was  against  the  evidence* 
The  grantees  have  the  full  area  granted  to  them,  exclusive  of 
land  now  in  dispute. 

Martin  C J.  SiE  J.  Mabtin,  C.J.  This  was  a  writ  of  intrusion  brought  by 
the  Crown  against  the  defendant  to  recover  possession  of  a  long 
strip  of  land,  some  8  or  10  chains  wide  and  some  18  chains  or 
more  in  length,  in  the  neighbourhood  of  Sydney. 

By  the  evidence  given  at  the  trial  it  appeared  that  so  far  back 
as  27th  May,  1823,  three  grants  were  issued  by  the  Crown  to 
certain  persons  named  Terry,  Winder,  and  Hutchinson.  The 
last  of  these  grants  was  of  1400  acres,  and  the  description  of  the 
land  so  granted  was  in  very  clear  terms.  It  was  a  piece  of  land 
commencing  at  a  point  on  the  Sydney  common,  and  the  eastern 
boundary  was  a  line  running  south  100  chains.  The  boundaries 
to  the  north  and  west  were  a  number  of  lines  running  very 
irregularly,  but  all  specified  in  the  grant.  The  southern  boundary 
was  described  as  a  line  running  due  east  to  the  southern  end  of 
the  eastern  line.  That  was  the  description  of  Hutchinson^s  grant. 
The  corners  of  Winder^s  grant  and  Terry's  grant  fitted  on  to  the 
comers  of  Hutchinson's  grant,  so  that  by  the  description  of  these 
grants  the  position  of  the  south-eastern  comer  of  Hutchinson's 
grant  was  fixed.  There  is,  then,  a  most  accurate  means  of 
ascertaining  the  comers  of  the  grants,  when  the  position  of  one 
has  been  fixed. 

(1)  3  S.C.B.  23. 
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It  was  supposed  for  manj  years   that  Hutcluiison^s   grant,        J^^* 
which  ran  south  for  100  chains,  extended  some  8  or  10  chains      SxaiKA 
beyond  the  point  where  the  line  of  100  chains  really  ended,     fjoopa*. 
How  the  mistake   arose,  whether  by  scrub   or  timber   inter-   Martin  C J. 
fering  with   the  work  of    the   surveyors,   or  whether    by  an 
error  in  the  survey,  we  have  no  means  of   knowing.     It  was, 
however,   supposed   that    this    boundary   extended   so  -  e   8   or 
10  chains  further  than  the  real  boundary,  as  determined  when 
the  land   came   to  be  accurately  measured.     Hutchinson,  and 
Cooper,    who   came   in   under  him,   appear    to    have    been   in 
possession  almost  from  the  time  of  the  grant. 

As  far  back  as  1885,  now  more  than  fifty  years  ago,  the  Crown 
caused  certain  pieces  of  land  to  the  south  of  Hutchinson's  grant 
to  be  surveyed  and  put  up  for  sale.  One  of  these  pieces  was  sold 
to  James  Holt,  and  was  granted  to  him  on  loth  October,  1835. 
The  northern  boundary  of  the  land  so  granted  to  Holt  is  stated  in 
the  grant  to  be  the  southern  boundary  of  Hutchinson's  grant.  So 
that  if  we  fix  the  southern  boundary  of  Hutchinson's  grant,  we 
have  the  northern  boundary  of  Holt's  grant.  Holt  took  the  land 
on  that  assumption.  He  thought  that  he  bought  a  piece  of  land  8 
or  10  chains  more  to  the  south  than  it  really  appears  to  be.  The 
Crown  did  not  intend  to  leave  a  vacant  space  between  Hutchin- 
son's and  Holt's  grants.  So  far  as  Holt's  land  is  concerned, 
when  we  have  fixed  the  southern  boundary  of  Hutchinson's 
grant,  we  fix  the  northern  boundary  of  Holt's  grant.  Another 
piece  of  land,  some  four  years  after,  on  5th  January,  1839, 
was  sold  to  Lewis  Gordon,  the  land  so  sold  extending  not  to 
Hutchinson's  land,  but  to  within  the  distance  of  a  chain  from  it. 
It  is  clear  that  what  was  then  conveyed  to  Grordon  was  a  piect^ 
of  land  extending  to  within  a  chain  of  Hutchinson's  southern 
boundary.  In  February,  1839,  another  piece  of  land  appears  to 
have  been  granted  to  S.  Peek.  The  description  of  Peek's  land 
shows  that  the  land  so  granted  had  the  same  northern  and 
southern  boundary  as  Gordon's  land,  being  divided  from  it  only 
by  a  road,  and  by  a  grant  of  the  same  date  to  Hatfield.  Although  i 
the  commencing  point  of  this  grant  to  Hatfield  is  not  defined, 
yet,  looking  at  the  other  part  of  the  description,  it  is  manifefefc 
that  it  is  bounded  by  a  line  one  chain  from  the  boundary  of 
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^^*       Peek's  grant.     In  September,  1839,  grants  were  made  to  Walker 

BsaiNA      and  Flood  of  land,  which,  with  that  already  mentioned,  embraces 

Coonm.     ^^^  l^i^i  in  dispute  in  this  action ;  that  is  to  say,  the  land  to  the 

Martin  OJ-  south  of  what  is  now  admitted  to  be  the  true  southern  boundary 

of  Hutchinson's  grant. 

The  writ  of  intrusion  is  drawn  up  in  the  usual  form, 
and  the  defence  is  this.  [His  Honour  read  the  plea  set  out 
above.] 

At  the  trial,  evidence  was  given  of  the  issuing  of  these  grants, 
copies  of  which  were  put  in  evidence.  It  was  conceded  that  the 
land  in  question  was  not  included  in  this  grant  to  Hutchinson; 
but  the  defence  was  that  although  it  was  not  granted  to 
Hutchinson,  and  therefore  did  not  come  through  him  to  the 
defendant,  yet  it  was  granted  to  these  other  persons.  The 
Crown,  it  is  contended,  having  parted  with  the  land  to  such 
other  persons,  had  no  right  to  bring  a  writ  of  intrusion  against 
the  defendant.  It  was  contended  that  although  such  persons 
might  have  turned  the  defendant  out  of  possession  within  twenty 
years,  yet  the  Crown  has  no  right  to  interfere  with  the  defendant, 
who  is  now  in  possession. 

The  jury  found  a  special  verdict  that  the  land  in  controversy 
was,  with  the  exception  of  the  roads,  granted  by  the  Crown  to 
these  persons.  On  that  finding,  the  jury,  by  my  direction,  found 
a  verdict  for  the  defendant.  Now  a  rule  nisi  for  a  new  trial  is 
moved  for  on  two  grounds  :  1st,  that,  inasmuch  as  the 
defendant  did  not  show  a  title  in  himself,  the  Crown  ought  to  have 
the  verdict,  it  being  contended  that  when  a  writ  of  intrusion  is 
filed,  the  plaintiff  need  do  no  more  to  put  the  defendant  to  the 
proof  of  his  title — on  the  writ  being  filed  the  defendant  must 
make  out  his  title. 

There  are  many  titles  which,  although  good,  may  be  exceedingly 
difficult  to  prove.  What  a  monstrous  thing  it  would  be  if  the 
Crown,  by  filing  a  writ  of  intrusion,  could  put  a  person  to  the 
proof  of  his  title  !  The  very  statement  of  such  a  proposition  is 
sufficient  to  show  that  it  would  not  be  entertained  by  a  court  of 
justice.  I  can  understand  that  such  might  be  the  law  where  the 
Crown  had  not  parted  with  the  land.  But  here  the  Crown  has 
sold  the  land  to  other  parties. 
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The  only  antlioritieB  wliicli  we  have  been  referred  to  are       ^^^' 
Chiiiy^8  Prerogative  of  the   Orovm   and  Mavmng^s  Exchequer     Bwiha 
PfucUce.     The  original  of  these  authorities  is  the  following     ooownt. 
passage  in  4  Institute^  p.  116: — ''The  ancient  course  of  the  jr<irlmC.J. 
Exchequer  hath  been  that  if^  in  an  information  of  intrusion  into 
lands  or  tenements^  the  defendant  plead  not  guilty^  he  shall  lose 
the  possession;  and  it  is  said  that  the  reason  of  this  course  is^ 
firsts  for  that  regularly  the  king's  title  appeareth  of  the  record^ 
and  therefore  the  defendant  may  take  knowledge  thereof^  and 
the  rather  for  that  in  every  information  of  intrusion  it  is  specified 
of  whose  possession  the  lands^  &c.^  were;  but  if  the  defendant 
plead  not  guilty^  the  king's  learned  counsel  cannot  know  the 
defendant's  title  to  provide  to  answer  the  same^  as  the  defendant 
may  do  to  the  king's  title."     We  must  give  some  reasonable 
interpretation  to  a  passage  of  that  sort.     Where  it  appears  from 
the  record  that  the  land  is  the  Crown's^  I  can  understand  that 
this  passage  would  apply.     But  where  it  appears  from  the  record 
that  the  Crown  has  parted  with  the  land^  how  can  the  Crown  put 
a  person  to  the  proof  of  his  title?     On  that  point  the  rule  ought 
not  to  go. 

As  to  the  other  pointy  I  think^  now  that  I  have  carefully  gone 
through  the  evidence^  both  here  and  at  the  trials  that  there  can 
be  no  doubt  that  every  one  of  these  pieces  of  land  was  granted 
by  the  Crown  up  to  one  chain  from  the  southern  boundary  of 
Hutchinson's  grant.  The  jury  therefore  came  to  a  right  conclu- 
sion both  as  to  the  matters  of  fact  and  as  to  the  matters  of  law. 

Paucett,  J.  I  am  entirely  of  the  same  opinion.  The  subsequent    FcMcett  J. 
grants  all  come  within  a  chain  of  the  southern  boundary  of 
Hutchinson's  grant. 

Coming  to  the  more  important  question  : — ^No  doubt 
there  are  certain  prerogatives  of  the  Crown  which  now  appear 
strange  to  us.  In  this  particular  case^  if  the  prerogative  is  as  is 
contended^  I  can  see  nothing  more  monstrous  or  more  destructive 
of  the  rights  of  property.  It  is  contended  that  the  Crown  may 
bring  a  writ  of  intrusion  against  any  person  who  is  in  possession 
of  a  house  or  land^  and  call  upon  him  to  show  his  title.  There 
is  no  word  sufficiently  strong  to  express  how  monstrous  such  & 
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^^^  proposition  is.  Tliat  doctrine  is  set  up  on  an  old  authority;  but 
the  passage^  which  has  been  quoted  by  his  Honour  the  Chief 
Justice^  strictly  refers  to  the  form  of  pleadings.  If  the  defendant 
simply  pleads  that  he  did  not  intrude^  he  thereby  admits  the 
truth  of  the  rest  of  the  record. 

The  Crown  may  file  a  writ  of  intrusion,  but  it  caiinot  put  the 
defendant  to  the  proof  of  his  title  unless  the  land  has  not 
been  granted,  or  unless  it  is  shown  that  the  land  has 
revertod  to  the  Crown.  In  this  case  it  appears  that  the  Crown 
had  lost  its  right  to  the  land.  Land  granted  by  the  Crown 
may  be  conveyed  through  several  persons  before  it  comes 
into  the  possession  of  the  defendant.  In  such  a  case  it  might 
be  extremely  difficult  for  the  last  possessor  to  prove  his 
title.  The  idea  that  a  person  shall  be  called  upon  to  prove  his 
title  merely  because  the  Crown  thinks  fit  to  file  a  writ  of  intru- 
sion against  him  some  forty  or  fifty  years  after  the  Crown  has 
issued  a  grant  of  the  same  land,  is  monstrous.  In  such  a  case 
the  Crown  ought  to  be  called  upon  to  show  that  the  title  has 
reverted  to  itself  before  it  can  call  upon  the  defendant  to  prove 
his  title. 

[fines  J»         Sir  G.  Innes,  J.     On  both  points  I  am  of  the  same  opinion  as 

their  Honours.   It  would  be  manifestly  unjust,  and  unquestionably 

mischievous  in  its  results,  if  the  proposition  contended  for  by 

Mr.  Stephen  should  be  allowed  to  obtain.     If  he  had  been  able 

to  cite  any  case  or  any  authority  of  a  text  writer  worthy  of 

consideration  in  support  of  the  position  that  where  the  title  was 

shown  to  have  passed  out  of  the  Crown,  as  in  this  case,  there 

was  still  a  presumption  in  favour  of  the  Crown  putting  on  the 

defendant  to  a  writ  of  intrusion  the  burden  of  proving  his  title, 

we  might  consider  that  the  point  was  worth  arguing.     But  I 

agree  with  their  Honours  in  thinking  that  the  authority  cited 

does  not  apply  when  the  title  has  been  shown  to  be  out  of  the 

Crown. 

As  to  the  other  point  there  was  abundant  evidence  to  support 

the  finding  of  the  jury. 

Rule  refused. 


Attorney  for  plaintiff:   Williams,  Crown  Solicitor. 
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In  re  TEKRY. 

SUctionf— Statute  of  Limitations  (3  j*  4  Will,  IV,  c.  27)  >  9ee8, 7  4*  21— Conttructive 
irutts — Election  bars  heir, 

J.T.,  the  tenant  in  tail  of  Hoxton  Park,  devised  it  to  his  second  son,  B.B.T.; 
tmd  devised  land  at  Yass,  of  which  he  was  seised  in  fee,  to  his  eldest  son  and 
heir  in  tail,  S.H.T.  J.T.  died  in  1842.  B.B.T.  came  of  age  Id  1859.  S.H.T. 
came  of  age  many  years  before.  Each  had  been  in  possession  of  the  land 
devised  to  him  since  hit  majority.  B.B.T.  having  applied  to  be  rlBgistered  Imd^r 
the  Real  Property  Act  as  owner  in  fee  of  Hoxton  Park — the  Begistrar-General 
refused  a  certificate,  on  the  grounds — 1.  That,  upon  the  election  of  S.H.T.  to  take 
under  the  will,  he  became  a  trustee  for  B.B.T.  of  Hoxton  Park  to  the  extent  of 
his  individual  interest  in  such  land,  and  that  therefore  the  possession  of  B.B.T. 
was  not  adverse  to  S.H.T.,  and  the  Statute  of  Limitations  did  not  apply.  2.  That 
the  election  of  S.H.T.  was  not  binding  on  his  heir  in  tail. 

Held,  that  as  S.H.T.  was  not  a  trustee  under  an  express  trust,  but  only 
«onstmctively  and  by  operation  of  law,  the  statute  applied. 

Held,  also,  that  the  estate  at  law  of  S.H.T.  having  ceased  to  exist,  and  having 
passed  to  B.B.T.,  the  heir  in  tail  of  S.H.T.,  is,  by  section  21  of  Statute  of 
Limitations,  also  barred. 

Held,  also,  that,  apart  from  the  Statute  of  Limitations;  where  an  ancestor  has 
made  his  election  the  heir  cannot  claim  against  the  will. 


1886—86. 

Nov.  3^6, 
1886. 

March  25, 
1886. 


Martin  C.J. 
Fav/cett  J. 

and 
Innes  J, 


Motion  calling  upon  the  Eegistrar-General  to  substantiate  and 
uphold  the  grounds  of  his  refusal  to  grant  a  certificate  of  title 
to  Eicliard  Rouse  Terry,  of  land  at  Hoxton  Park. 

The  facts  of  the  case  and  the  grounds  of  the  refusal  of  the 
Registrar-General  are  set  out  in  the  head-note  and  in  the  judgment 
of  the  Court  given  below. 

A.  JT.  Simpson  for  the  Registrar-General  (Nov.  8  and  6, 
1885).  It  is  admitted  for  the  purpose  of  this  argument  that  there 
lias  been  an  election  by  S.  H.  Terry  to  take  under  the  will.  The 
election,  however,  does  not  bind  the  heir  in  tail  of  S.  H.  Terry. 
The  other  side  must  rely  on  section  21  of  the  Statute  of  Limita- 
tions (1).  But  that  section  only  applies  where  a  right  to  make  an 
entry,  or  bring  an  action  to  recover  land,  shall  have  been  barred 
^-'by  reason  of  the  same  not  having  been  made  or  brought  within 
the  period  hereinbefore  limited,  which  shall  be  applicable  in  such 


Nov.  34-6, 
1885. 


(1)  8  &  4  W.  ly.  c.  27,  2  01.  Stat.  1984. 


24  CASES  AT  LAW.  [N.  S.  W.  K, 

1886—86.    case."    Here  the  right  of  S.  H.  Terry  was  barred,  not  by  the  opera- 
inreTtssY.  tion  of  the  statute,  but  by  his  election,  which  was  his  own  act  and 
agreement.      The  section  does  not  apply  where  a  person  is 
barred,  not  by  his  neglect  to  make  an  entry  within  the  proper  time^ 
but  only  ''  by  reason  of  his  not  being  able  to  enter  against  his 
own  conveyance":  Oannon  v.  Bivington  (2),  at  p.  84.     The  discon- 
tinuance in  that  case  is  spoken  of  as  'Hhe  quitting  possession  of 
land,  to  the  possession  of  which  he  was  entitled ;"   just  as,  here, 
S.  H.  Terry  voluntarily  gave  up  possession  of  land  to  which  he 
was  entitled  as  heir  in  tail.     The  election  by  S.  H.  Terry  to  take- 
under  the  will  was  equivalent,  in  equity,  to  a  conveyance  by  him 
to    R.   R.   Terry  of    the    Hoxton    Park    land.      The    statute, 
therefore,  will    not    commence    to    run    until    the    death    of 
S.  H.  Terry.    Scott  v.  Scott  (3)  goes  somewhat  further  ;    there- 
John  Scott  conveyed  lands,  then  under  mortgage,  to  his  son, 
Binden  Scott,  for  life,  remainder  to  his  sons  successively  in  tail.. 
Binden  Scott  afterwards  joined  with  John  Scott  in  a  deed  which 
gave  a  life  estate  to  William  Scott,  with  remainder  to  his  sons 
successively  in  tail.     William  Scott  entered  into  possession  of 
the  land,  and  remained  so  in  possession  for  considerably  more 
than  twenty-one  years,  until  the  death  of  Binden   Scott,  who- 
meanwhile  had  paid  the  mortgage  debt  and  obtained  a  recon- 
veyance to  himself.      The  son  of  Binden  Scott  then  brought 
ejectment  against  the   son   of  William   Scott,   and  ultimately 
obtained  a  judgment.     In  that  case  the  conveyance  was  not  of 
the  legal  but  of  the  equitable  estate ;   and  though  Binden  Scott^ 
after  he  got  in  the  legal  estate  on  paying  off  the  mortgage  debt, 
was  a  trustee  as  to  his  interest  in  the  land,  yet  his  eldest  son  was. 
held  entitled  to  bring  ejectment  after  his  father's  life  estate  had 
determined.     There  the  trust  was  a  constructive  one  only,  and 
by  that  decision  it  appears  that  it  is  not  necessary,  in  order 
to  prevent  the  running  of  the  statute,  that  the  trust  should  be 
an  express  one.     In  Beckford  v.  Wade  (4),  cited  in  Drummond  v. 
Sant  (5),  no    distinction  is   drawn  between  express  trusts  in 
writing  and  express  trusts  not  in  writing.     Where  a  tenant  in 
tail  conveys  by  deed  not  enrolled,  and  possession  is  enjoyed 

(2)  12  C.B.  1, 18.  (4)  17  Ves.  87. 

(8)  4  H.L.  Cas.  1065.  (5)  L  Jt.  6  Q.B.  763. 
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for  more  than  twenty  years  nnder  that  deed^  the  issue  in  tail    1886—86. 
is  not  barred:  Morgan  v.  Marga/n  (6),  in  re  Tsstt^r. 

Knox  for  the  appKcant.     There  is  no  express  trust  between 

S.  H.  Terry  and  R.  R.  Terry,  and  therefore  the  applicant  has  a 

title  by  the  Statute  of  Limitations  for  which  the  Registrar-General 

ought  to  have  granted  a  certificate.     An  heir  to  whom  land  is 

devised  in  fee  may  be  put  to  an  election:   Welby  v.  Welby  (7). 

In  Sands  v.  Thompson  (8),  Fry,  J.,  says  (p.  617),  "My  notion  of 

an  express  trust  is  that  it  is  a  trust  which  has  been  expressed, 

either  in  writing  of  by  word  of  mouth,  and  that  it  does  not 

include  a  trust  which  arises  from  the  acts  of  the  parties/'   In  that 

case  it  was  held  that  where  money  due  upon  a  mortgage  has  been, 

paid  to  the  mortgagee,  but  no  reconveyance  has  been  executed, 

the  legal  estate  in  the  mortgagee  is  extinguished  by  statutory 

adverse  possession,  and  that  in  such  a  case  there  is  no  such  trust 

between  the  mortgagee  and  mortgagor  as  would  prevent  the 

operation  of  the  Statute  of  Limitations.  A  vendor  who  has  executed 

no  conveyance  is  not  a  trustee  for  the  purchaser,  who  has  been  in 

possession  for  more  than  twenty  years  of  the  land  sold,  and  an 

action  of  ejectment  by  persons  claiming  under  the  vendor,  against 

persons  claiming  under  the  purchaser,  would  be  barred  by  the 

statute:   Doe  dem.  Stanway  v.  Rock  (9).     The  case  of  Gannon  v. 

Bivington  (2)  is  in  our  favour.     At  p.  16  is  the  following  passage 

from  the  judgment  of  Jervis,  O.J.: — "If  the  tenant  in  tail  had 

voluntarily  abandoned  his  interest  during   his    life,   and  had 

remained  out  of  possession  for  twenty  years,  the  issue  in  tail  would 

have  been  barred.''     So  in  Drummond  v.  Sant  (5),  for  there  the 

trust  was  an  "actual  direct  trust"  (p.  768).     In  Beckford  v. 

Wade  (4),  it  was  held  that  the  word  "trust"   in  a  Jamaica 

Statute  of  Limitations  was  restricted  to  "trusts"  in  their  proper 

and  ordinary  signification;   that  is  express  trusts,  as  between 

a  cestui  que  trust  and  his  trustee.     It  is  not  established  here 

that  S.  H.  Terry  elected  to  take  under  the  will  as  soon  as  R.  R. 

Terry  went  into  possession  of  Hoxton  Park.     The  statute  clearly 

began  to  run  as  soon  as  R.  R.  Terry  went  into  possession,  and 

(6)  L.R.  10  Eq.  99 ;  89  LX  Eq.  498.        (8)  22  Clu  Div.  614. 

(7)  2  V.  A  B.  190.  (9)  4  M,  &  Gr.  30. 
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would  continne  nmning  up  to  the  time  when  S.  H.  Terry  made 
JnreTEVRY,  his  election,  whenever  that  may  have  been.  But  how  can  it  be 
said  that  the  statute,  when  once  set  running,  stopped  when  the 
election  was  made?  If  there  had  been  no  election,  R.  R.  Terry 
would  undoubtedly  have  a  title  by  possession.  We  cite  Garrard 
V.  Tuch  (10). 


March  25, 
1886. 


Faucett  J. 


Simpson  in  reply.  The  possession  from  which  an  election  may 
be  presumed  need  not  be  adverse:  mere  possession  is  sufficient. 
In  Scott  V.  Scott  (3)  there  was  nothing  more  than  a  constructive 
trust.  Sands  v.  Thompson  (8)  was  a  decision  on  the  7th  section 
of  the  statute,  in  which  the  proviso  is:  "No  mortgagor-  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  within  the 
meaning  of  this  clause  to  his  mortgagee  or  trustee,"  and  it  was 
held  that  this  proviso  did  not  apply,  as  the  relation  of  mortgagor 
or  mortgagee  had  been  put  an  end  to.  The  case  of  Doe  dem. 
Stanway  v.  RocJc  (9)  is  confusedly  reported :  per  Lord  Blackburn 
in  Drummond  v.  Sant  (5),  at  p.  768.  The  observations  of  Fry^  J., 
in  Sands  v.  Thompson  (8),  are  not  a  correct  statement  of  the  law: 
they  are  opposed  to  the  decision  in  Scott  v.  Scott  (3). 

Our.  adv.  vult. 

On  2^th  March,  1886,  the  judgment  of  the  Court  (Mabtin,  C.J., 
Faucett,  J.,  and  Innes,  J.)  was  read  by: — 

Faucett,  J.  The  following  are  the  facts  of  the  case : — Samuel 
Terry  by  his  will  devised  an  estate  called  Hoxton  Park,  near 
Cabramatta,  in  the  county  of  Cumberland,  to  John  Terry  and  the 
heirs  of  his  body  in  tail.  John  Terry,  being  seised  in  fee  of 
certain  estates  at  Yass,  by  his  will  devised  them  to  S.  H.  Terry 
in  fee,  S.  H.  Terry  being  his  eldest  son  and  heir  in  tail;  and  by 
the  same  will  John  Terry  devised  Hoxton  Park  to  Richard  Rouse 
Terry  in  fee.  S.  H.  Terry  was  thus  put  to  his  election.  "That 
an  heir,"  says  Sir  W.  Grant,  M.R.,  'Ho  whom  an  estate  is  devised 
in  fee  may  be  put  to  an  election,  although  by  the  rule  of  law  a 
devise  in  fee  to  an  heir  is  inoperative,  I  should  have  thought 
perfectly  clear,  independently  of  Lord  Qowper^s  decision  in  the 
(10)  18  L.J.  C.P.  388. 
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case  in  Oilbert     .     .   • .      so  that  tlia  devise  is  read  as  if  it  were    1886—86: 


to  the  heir  absolutely^  if  he  confirms  the  will;  if  not^  then  in  trust  In  re  Tsbbt. 
for  the  disappointed  devisees  as  to  so  much  of  the  estate  given  to    ^««««**  J"* 
him  as  shall  be  equal  in  value  to  the  estates  intended  for  them  "  : 
Welby  V.  Welby,  2  V.  and  B.,  190. 

It  is  admitted  that  S.  H.  Terry,  being  thus  put  to  his  election, 
elected  to  take  the  benefits  under  the  will,  and  entered  into 
possession  of  the  Yass  estates.  It  is  not  stated  when  or  how 
K.  R.  Terry  came  into  possession  of  Hoxton  Park,  but  it  is 
admitted  that  he  was  in  possession  of  that  estate  in  1859,  and 
has  been  in  undisturbed  possession  ever  since. 

In  this  state  of  things  R.  R.  Terry  now  applies  to  be  registered 
under  the  Real  Property  Act  as  owner  in  fee  of  the  Hoxton  Park 
estate,  and  his  application  has  been  refused  by  the  Registrar- 
Creneral,  under  the  direction  of  the  Lands  Titles*  Commissioners. 
In  giving  the  reasons  of  the  Commissioners  for  such  refusal, 
the  Registrar-General,  after  stating  that  S.  H.  Terry  had  made 
his  election,  says  that  .upon  such  election  S.  H.  Terry  became  a 
trustee  for  R.  R.  Terry  to  the  extent  of  his  own  individual  interest 
or  estate  in  the  said  lands;  that  the  possession  of  the  said  R.  R. 
Terry  then  ceased  to  be  adverse  to  S.  H.  Terry,  and  that  the 
Staiute  of  Limitations  had  no  operation  in  the  case.  He  says, 
further,  that  the  election  of  S.  H,  Terry  is  not  binding  on  his 
heir  in  tail,  and  consequently  that  such  heir  in  tail  will  be  entitled, 
on  the  death  of  S.  H,  Terry,  to  recover  the  lands  from  the 
jipplicants. 

Now,  in  reference  to  the  Statute  of  Limitations,  the  Commis- 
sioners seem  to  have  overlooked  the  distinction  between  express 
trusts  and  constructive  trusts.  It  is  clear  that  S.  H.  Terry,  upon 
making  his  election,  did  not  become  a  trustee  in  such  a  sense  as 
to  prevent  the  operation  of  the  Statute  of  Limitations.  In 
speaking  of  a  Jamaica  Statute  of  Limitations^  Sir  W.  Ghrant,  M.R., 
in  Beckford  v.  Wade  (17  V.  p.  95),  says  : — ''The  question  then 
is,  what  the  true  construction  of  the  statute  in  this  particular  is— 
whether  it  meant  only  actual  and  express  trusts,  as  between 
cestuis  que  trust  and  trustees  properly  so  called,  upon  which 
length  of  time  ought  to  have  no  effect;  or  whether  it  is  intended 
to  leave  open  to  perpetual  litigation  every  equitable  question 
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1886--8a     relative  to  real  property  V^      And,  again,  at  page  97,  ''It  is 
In  re  Tsrby.  certainly  tme  that  no  time  bars  a  direct  trust  as  between  cestui 

FaucetiJ,  qy^  trust  and  trustee;  but  if  it  is  meant  to  be  asserted  that 
a  Court  of  Equity  allows  a  man  to  make  out  a  constructive  trust 
at  any  distance  of  time,  after  the  facts  and  circumstances  hap- 
pened out  of  which  it  arises,  I  am  not  aware  that  there  is  any 
ground  for  a  doctrine  so  fatal  to  the  security  of  property  as  that- 
would  be." 

Following  this  decision  of  Sir  W.  Orant,  Blachbwrn,  J.,  in 
delivering  the  judgment  of  the  Court  in  Drummond  v.  8ant 
(L.  R.  6  Q.B.  768)  says  : — ^^  The  word  '  express '  is  not  found  in 
this  section  (s.  7  of  3  &  4  W.  IV.,  c.  27)  ;  but  it  may  very  well 
be  that  in  construing  the  Act,  the  terms  '  trustee  ^  and  '  cestvi 
que  trust '  are  to  be  construed  in  the  same  way  as,  in  Bechford- 
V.  Wadcy  the  Privy  Council  held  that  the  words  'trust'  and 
'trustee'  in  the  Jamaica  Statute  of  Limitations  were  to  be 
understood,  that  is,  in  the  language  of  Sir  W.  Orant,  as  meanings 
'  actual  express  trusts  as  between  cestui  que  trusts  and  trusteea 
properly  so  called,  on  which  length  of  time  ought  to  have  no 
effect ' — an  actual  direct  trust ;  not  such  possible,  eventual 
trusts  as  may,  in  case  certain  facts  are  established  in  evidence,  be 
declared  in  a  Court  of  Equity." 

It  is  clear,  then,  that  S.  H.  Terry  is  not  a  trustee  under  an 
express  trust.  On  the  death  of  John  Terry,  he  became,  as  heir 
in  tail,  entitled  to  the  legal  estate  in  Horton  Park  as  heir  in  tail ; 
and  in  making  his  election  he  became  a  trustee  for  R.  R.  Terry, 
who  became  entitled  under  the  will  to  the  equitable  estate ;  but 
he  became  such  trustee  only  constractively  and  by  operation  of 
law,  and  it  may  be  only  to  the  extent  of  his  interest  as  heir: 
in  tail. 

In  Sands  v.  Thompson  (22  Ch.  Div.  614),  Fry,  J.,  held  that  on 
payment  by  a  mortgagor  of  the  mortgage  debt  without  a  recon*- 
veyance,  the  relation  of  mortgagor  and  mortgagee  ceased,  and 
that  the  mortgagee  became  a  trustee  for  the  mortgagor,  and  the 
mortgagor  became  tenant  at  will  to  the  mortgagee  of  the  estate- 
comprised  in  the  mortgage.  He  further  held  that  after  the 
expiration  of  the  period  fixed  by  the  Statute  of  Limitations,  the 
mortgagor,  being  in  possession,  acquired  by  force  of  the  statute- 
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the  legal  estate^  althougli  there  was  no  reconveyance.       The    1885— 86, 
troBt  was  a  constractive  trnst.     If  it  had  been  an  express  tmst.  In  re  Tkbbt. 
the  decision  would  have  been  different.  Faueett  J. 

In  the  same  way  in  this  case  I  think  B.  B.  Terry  would  be 
a  tenant  at  will  to  his  trustee^  S.  H.  Terry ;  and  as  he  is  admitted 
to  have  been  in  possession  since  1859 — more  than  21  years — ^the 
estate  at  law  of  S.  H.  Terry  has  ceased^  and  has  in  fact  passed  to 
B-  R.  Terry.  And  then,  as  S.  H.  Terry  is  barred,  his  heir  in  tail 
is,  by  section  21  of  the  statute,  also  barred.  "  We  agree,^'  says 
Parke,  B.,  ''with  the  Court  of  Common  Pleas  that  the  21st 
section  applies  to  the  case  where  the  right  of  entry  of  tenant  in 
taQ  is  barred  by  his  neglect  to  make  an  entry  in  proper  time, 
not  to  the  case  where  he  has  conveyed  away  his  own  right  to 
another,  and  put  it  out  of  his  power  to  enter.  In  the  latter  case 
the  right  of  entry  is  not  barred  by  reason  of  the  same  not  being 
made  within  the  period  limited,  but  by  reason  of  his  not  being 
able  to  enter  against  his  own  conveyance  ":  Gannon  v/  Bivington, 
in  error  (12  C.  B.  34). 

And  in  Auston  v.  Llewellyn  (11),  Pollock,  C.B.,  says  :  "There 
is  a  total  absence  of  all  evidence  of  possession  for  above  forty 
years ;  and  the  statute  says  that  if  the  tenant  in  tail  be  barred, 
the  issue  in  tail  is  also  barred '';  and  to  the  same  effect,  in 
the  Earl  of  Abergavenny  v.  Bra^ce  (12),  Oleashy,  B.,  says  :  ''  In 
the  case  of  an  ordinary  tenancy  in  tail,  it  seems  clear  that  if 
a  tenant  in  tail  is  dispossessed,  or  in  any  other  way  has  a  right 
of  entry,  and  more  than  twenty  years  elapse  before  any  pro- 
ceedings are  taken,  either  during  his  own  life  or  during  the 
lifetime  of  successive  tenants  in  tail,  a»n  action  of  ejectment 
to  recover  the  land  is  not  maintainable  at  the  suit  of  any  tenant 
in  ta3.  The  case  of  Gannon  v.  Rivington,  and  the  same  case  in 
error,  place  this  beyond  dispute,  if  it  were  not  so  upon  the 
words  of  Act  last  of  Parliament." 

Now,  as  S.  H.  Terry  has  not  conveyed  away  his  legal  estate, 
or  done  any  other  act  which  would  prevent  him  from  making 
an  entry  in  such  right,  and  so  bring  him  within  the  qualification 
mentioned  by  Parke,  B.,  in  Garmon  v.  Riving  ton,  he  is  barred, 
and  his  heir  in  tail  is  barred  by  force  of  the  statute. 

(11)  9  Exch.  278.  (12)  L.S.  7  Exch.  152. 
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1886—86.        But  further,  and  apart  from  the  Statute  of  Limitations,  the- 
inreTmsMY.  case  of  Dewar  Y.  Maitland  (13)  shows  that  where  the  ancestor 
Faucett  J.    has  made  his  election  his  heir'cannot  claim  against  the  will. 

I  am  of  opiriion,  therefore,  that  R.  R.  Terry  is,  under  the^ 
circumstances  stated,  entitled  to  an  estate  in  fee  in  the  Hoxton 
Park  Estate.  The  application  of  R.  R.  Terry  will  therefore 
be  allowed  to  proceed. 

Order  accordingly. 

Attorneys  for  applicants  :  Jones  8f  Jones. 

Attorney  for  the  Registrar-General  :  Williams,  Crown 
Solicitor. 

(13)  L.B.  2  Eq.  834. 


Ij^se.  TAYLOR  V.  BAKTON. 


Jfarch  6.  [Pbivt  Council]. 

_  Standing  Order,  No.  1 — Not  applicable  to  rules  of  Hotue  of  Commons  subsequently 

Couvciii  passed — Power  of  Assembly  to  suspend  a  member  from  the  service  of  the  Souse — 

18  4*  19  Vic  c.  54,  *.  35. 

By  the  first  of  the  Standing  Orders  regulating  the  practice  and  conduct  of  the 
business  of  the  House  of  Assembly,  "  in  all  cases  not  specially  provided  for 
hereinafter,  or  by  sessional  or  other  orders,  resort  shall  be  had  to  the  rules, 
forms,  and  usages  of  the  Imperial  Parliament,  which  shall  be  followed  as  far  as 
the  same  can  be  applied  to  the  proceedings  of  the  House." 

Meld  by  the  Privy  Council,  affirming  the  judgment  of  the  Supreme  Court,  that 
assuming  that  under  sec.  35  of  the  Constitulion  Act,  it  were  competent  to  the 
Assembly  to  pass  a  Standing  Order  declaring  that  all  rules  and  orders  of  the 
British  House  of  Commons,  whether  then  in  existence  or  to  be  afterwards  made, 
for  the  orderly  conduct  of  its  business  should  be  adopted  and  followed  by  the 
Assembly,  the  Standing  Order  No.  1,  above  Bet  out,  cannot  be  construed  so  as  to- 
adopt  by  anticipation  rules  or  orders  of  the  House  of  Commons  subsequently 
passed. 

Heldy  also,  that  there  was  no  power  inherent  in  the  Assembly  to  suspend 
a  member  from  the  service  of  the  House.  There  is  no  power  in  the  Assembly 
for  suspending  members  during  an  indefinite  time,  or  for  a  time  depending  only 
on  the  irresponsible  discretion  of  the  Assembly  itself. 
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Bvt  hM,  that  the  Assembly  might,  with  the  assent  of  the  Gk>yemor,  make  a 
Standing  Order,  giving  itself  power  to  punish  an  obstructing  member. 

Appeal  dismissed,  with  costs. 

Affial  by  the  defendant  to  the  Privy  Conncil  from  the  decision 
of  the  Supreme  Court  (reported  6  N.  S.  W.  L.  R.  1),  ordering 
judgment  on  demurrer  to  be  entered  for  the  plaintiff. 

On  6th  March,  1886,  the  following  judgment  was  delivered  by 
the  Lords  of  the  Judicial  Committee  of  the  Privy  Council  (1)  : — 

This  Appeal  comes  before  their  Lordships  in  such  a  way  (on 
demurrer  to  pleadings)  as  to  cause  them  some  embarrassment. 
It  is  evident,  when  the  second  and  third  pleas  are  both  looked 
at  together,  that  by  passing  the  resolution  of  suspension  against 
the  respondent,  the  Legislative  Assembly  of  New  South  Wales 
meant  to  act  upon  the  Standing  Order  of  the  British  House  of 
Commons  which  is  set  forth  in  the  third  plea,  and  is  therein 
described  as  "  a  rule  of  the  Imperial  Parliament ;"  and  which 
was  assumed  to  be  applicable,  under  its  own  Standing  Orders, 
to  the  New  South  Wales  Assembly.  If  that  assumption  had 
been  correct,  the  suspension  would  have  been  good  in  law  for 
the  definite  period  of  a  single  week.  Their  Lordships,  however, 
are  of  opinion  that  the  Standing  Order  of  the  British  House  of 
Commons  set  forth  in  the  third  plea  was  not,  in  April,  1884,  by 
adoption  or  otherwise,  a  rule  of  procedure  applicable  to  the 
Legislative  Assembly  of  New  South  Wales.  Assuming  (but  not 
deciding)  that  under  the  85th  section  of  the  Constitution  Act  it 
might  have  been  competent  to  the  Legislative  Assembly  and 
Governor  to  prepare  and  adopt  a  Standing  Rule  or  Order, 
declaring  that  all  rules  and  orders  of  the  British  House  of 
Commons,  whether  then  in  existence  or  to  be  at  any  time  after- 
wards made,  for  the  orderly  conduct  of  its  business,  should  be 
adopted  and  followed  by  the  Legislative  Assembly,  their  Lord- 
ships are  of  opinion  that  the  Standing  Order  set  forth  in  the 
third  plea  cannot  properly  be  so  construed.  The  words  "  resort 
shall  be  had  to  the  rules,  forms,  and  usages  of  the  Imperial 
Parhamenf  (taking  the  expression  ''Imperial  Parliament^'  to 
be  distributive,  and  to  refer,  when  the  proceeding  is  one  of  the 

(1)  Preteni :  LosD  Selbobnb,  Lobd  Bulckburs,  Lobd  Moneswibll>  Lord 
HoBHOUSs,  Sib  Biohabd  Cottoh. 


1886. 


Tatlob 

V 

*Babton. 
Privy 
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1886. 


Tatlos 

V. 

Babton. 

Privy 
Council, 


Legislative  Assemjbly^  to  the  British  House  of  Commons) 
naturally  signify  the  then  existing  and  known  mles^  forms,  and 
usages  of  the  House  of  Commons.  In  the  absence  of  words  of 
prospect  or  futurity,  and  of  any  context  indicative  of  an  inten- 
tion so  improbable  as  that  of  adopting  by  anticipation  all  future 
changes  in  the  procedure  or  practice  of  the  House  of  Commons, 
their  Lordships  think  it  would  be  unreasonable  so  to  construe 
the  Standing  Order.  They  think,  therefore,  that  the  third  plea 
is  bad,  and  that  the  demurrer  to  it  was  rightly  allowed. 

In  the  second  plea  their  Lordships  find  no  averment,  either  of 
Any  Standing  Order  of  the  Legislative  Assembly  itself,  or  of 
any  rule,  form,  or  usage  of  the  Imperial  Parliament,  authorising 
or  justifying  the  trespass  complained  of  by  the  plaintiff.  The 
intention  of  that  plea  seems  to  have  been  to  justify  the  trespass 
on  the  ground  of  an  inherent  power  in  every  Colonial  Legisla- 
tive Assembly  to  protect  itself  against  obstruction,  interruption, 
or  disturbance  of  its  proceedings  by  the  misconduct  of  any  of 
its  members  in  the  course  of  those  proceedings.  The  nature, 
grounds,  and  limits  of  that  power  (which  undoubtedly  exists) 
have  been  several  times  considered  at  this  Board,  especially  in 
the  cases  of  Kielley  v.  Carson  (4  Moore,  P.C.  63)  and  Doyle  v. 
Falconer  (L.R.  1  P.C.  829),  It  results  from  those  authorities 
that  no  powers  of  that  kind  are  incidental  to  or  inherent  in  a 
Colonial  Legislative  Assembly  (without  express  grant),  except 
*'  such  as  are  necessary  to  the  existence  of  such  a  body,  and  the 
proper  exercise  of  the  functions  which  it  is  intended  to  execute " 
(4  Moore  P.C.  88).  Whatever,  in  a  reasonable  sense,  is  neces- 
sary for  these  purposes,  is  impliedly  granted  whenever  any  such 
legislative  body  is  established  by  competent  authority.  For 
these  purposes,  protective  and  self-defensive  powers  only,  and 
not  punitive,  are  necessary.  If  the  question  is  to  be  elucidated 
by  analogy,  that  analogy  is  rather  to  be  derived  from  other 
assemblies  (not  legislative),  whose  incidental  powers  of  self- 
protection  are  implied  by  the  common  law  (although  of  inferior 
importance  and  dignity  to  bodies  constituted  for  purposes  of 
public  legislation),  than  from  the  British  Parliament,  which  has 
its  own  peculiar  law  and  custom,  or  from  Courts  of  Record, 
which  have  also  their  special  authorities  and  privileges,  recog- 
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nised  by  law.  ''  If  a  member  of  a  Colonial  House  of  Assembly 
is  guilty  of  disorderly  conduct  in  tbe  House  while  sitting,  lie 
may  be  removed  or  excluded  for  a  time,  or  even  expelled.  .  •  . 
The  right  to  remove  for  self-security  is  one  thing,  the  right  to 
inflict  punishment  is  another.  ...  If  the  good  sense  and  con- 
duct of  the  members  of  Colonial  Legislatures  prove  insufficient 
to  secure  order  and  decency  of  debate,  the  law  would  sanction 
the  use  of  that  degree  of  force  which  might  be  necessary  to 
remove  the  person  excluded  from  the  place  of  meeting,  and  to 
keep  him  excluded  "  (L.R.  1,  P.C.  340). 

These  words  were  used  by  Sir  James  Colvile,  when  delivering 
the  judgment  of  this  tribunal  in  Doyle  v.  Falconer,  and  their 
Lordships  adopt  them.  It  does  not,  however,  appear  to  be  a 
just  inference  from  the  expressions,  ''  excluded  for  a  time,'^  and 
"  to  keep  him  excluded/'  that  a  power  to  exclude  a  member,  and 
to  keep  him  excluded,  for  a  length  of  time  unlimited,  or  limited 
only  by  the  discretion  of  the  Assembly,  was  considered  in  Doyle 
T.  Falconer,  or  ought,  on  sound  principles,  to  be  now  held  by 
their  Lordships  to  be  necessaiy  to  the  existence  of  such  a  body 
or  to  the  proper  exercise  of  its  functions.  The  principle  on 
which  the  implied  power  is  given  confines  it  within  the  limits  of 
what  is  required  by  the  assumed  necessity.  That  necessity 
appears  to  their  Lordships  to  extend  as  far  as  the  whole  dura- 
tion of  the  particular  meeting  or  sitting  of  the  Assembly  in  the 
course  of  which  the  offence  may  have  been  committed.  It  seems 
to  be  reasonably  necessary  that  some  substantial  interval  should 
be  interposed  between  the  suspensory  resolution  and  the  resump- 
tion of  his  place  in  the  Assembly  by  the  offender,  in  order  to 
give  opportunity  for  the  subsidence  of  heat  and  passion,  and  for 
reflection  on  his  own  conduct  by  the  person  suspended;  nor 
would  anything  less  be  generally  sufficient  for  the  vindication  oi* 
the  authority  and  dignity  of  the  Assembly.  The  sitting  or 
meeting,  as  a  whole,  has  a  practical  unity.  It  commences  witli 
the  usual  forms  of  opening,  when  the  Speaker  takes  the  chair  ; 
it  is  terminated  by  the  adjournment  of  the  House.  It  has  it 
proper  rota  of  business  (such  as,  in  our  House  of  Commons,  the 
Notices  and  Orders  of  the  Day);  a  separate  record  of  the 
whole  business  done  at  each  such  sitting  or  meeting  (includiPT 
N.S.W.B.  Vol.  VII.,  Law,  '      C 
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the  snspension  of  a  member^  if  that  should  take  place)  is 
entered  upon  the  journals.  The  " service*'  of  members  in 
attendance  at  each  such  sitting  or  meeting  is  continuous ;  and  at 
each  adjournment  that  service  is  interrupted,  not  to  be  renewed 
until  after  an  interval  of  some  hours,  days,  or  weeks,  or  even 
months,  as  the  case  may  be. 

The  power,  therefore,  of  suspending  a  member  guilty  of 
obstruction  or  disorderly  conduct  during  the  continuance  of  any 
current  sitting,  is,  in  their  Lordships'  judgment,  reasonably 
necessary  for  the  proper  exercise  of  the  functions  of  any  Legis- 
lative Assembly  of  this  kind ;  and  it  may  very  well  be,  that  the 
same  doctrine  of  reasonable  necessity  would  authorise  a  suspen- 
sion until  submission  or  apology  by  the  ofEending  member ; 
which,  if  he  were  refractory,  might  cause  it  to  be  prolonged  (not 
by  the  arbitrary  discretion  of  the  Assembly,  but  by  his  own 
wilful  default)  for  some  further  time.  The  facts  pleaded  in  this 
case  do  not  raise  the  question  whether  that  would  be  ultra  vires 
or  not.  If  these  are  the  limits  of  the  inherent  or  implied  power, 
reasonably  deducible  from  the  principle  of  general  necessity, 
they  have  the  advantage  of  drawing  a  simple  practical  line 
between  defensive  and  punitive  action  on  the  part  of  the 
Assembly.  A  power  of  unconditional  suspension,  for  an 
indefinite  time,  or  for  a  definite  time  depending  only  on  the 
irresponsible  discretion  of  the  Assembly  itself,  is  more  than  the 
necessity  of  self-defence  seems  to  require,  and  is  dangerously 
liable,  in  possible  cases,  to  excess  or  abuse.  It  is  true  that  con- 
fidence may,  generally,  be  placed  in  such  bodies  ;  and  there  may 
be  cases  (as  in  such  very  important  colonies  as  this  of  New  South 
Wales)  in  which  there  may  be  preponderating  reasons  for 
entrusting  them  with  much  larger  powers  than  those  which 
ought  to  be  implied  from  the  mere  necessity  of  the  case.  But 
their  Lordships  are  at  present  considering  only  those  powers 
which  ought  to  be  implied  on  the  principle  of  necessity,  and 
which  must  be  implied  in  favour  of  every  Legislative  Assembly 
of  any  British  possession,  however  small,  and  however  far 
removed  from  effective  public  criticism.  Powers  to  suspend 
toties  qvA)ties,  sitting  after  sitting,  in  case  of  repeated  offences 
(and,  it  may  be,  till  submission  or  apology),  and  also  to  expel 
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for  aggravated  or  persistent  misconduct,  appear  to  be  sufficient 
to  meet  even  the  extreme  case  of  a  member  whose  conduct  is 
habitually  obstructive  or  disorderly.  To  argue  that  expulsion 
is  the  greater  power,  and  suspension  the  less,  and  that  the 
i;reater  must  include  all  degrees  of  the  less,  seem  to  their  Lord- 
ships fallacious.  The  rights  of  constituents  ought  not,  in  a 
qnestion  of  this  kind,  to  be  left  out  of  sight.  Those  rights 
would  be  much  more  seriously  interfered  with  by  an  unneces- 
sarily prolonged  suspension  than  by  expulsion,  after  which  a 
new  election  would  immediately  be  held. 

The  same  considerations  have  also  led  their  Lordships  to  the 
conclusion  that  even  if  a  power  of  unconditional  suspension 
during  the  pleasure  of  the  Assembly  did  exist,  a  suspensory 
resolution  not  expressed  (or  interpreted  by  any  Standing  Order) 
to  be  conditional  on  something  to  be  done  by  the  person  sus- 
pended, or  to  be  during  pleasure,  or  for  a  definite  time,  ought 
not  to  be  held  operative  beyond  the  end  of  the  current  sitting. 
The  resolution  pleaded  in  this  case  was,  ''That  Mr.  A.  G.  Taylor  be 
suspended  from  the  service  of  the  House."  If  more  was  meant 
than  to  suspend  him  for  the  rest  of  the  then  current 
"service,"  their  Lordships  think  that  it  ought  to  have  been 
distinctly  so  expressed.  ''  Suspension  '^  must  be  temporary ; 
the  words,  "suspended  from  the  service  of  the  House,"  may 
be  satisfied  by  referring  them  to  the  attendance  of  the  member 
in  the  House  during  that  particular  sitting.  So  much  as  this 
is  necessary  to  make  the  suspension  effective,  more  is  not.  The 
<^e  is  not  that  of  the  suspension  of  a  public  officer,  ah 
officio,  by  a  competent  judicial  or  executive  authority,  having 
jurisdiction  over  the  officer  or  over  the  tenure  of  his  office,  and 
acting  in  poenam,  not  for  self  defence  only.  Nor  is  it  like  that 
of  a  commitment,  where  the  gaoler  or  public  officer  who  receives 
a  prisoner  into  his  custody  under  a  legal  warrant  is  bound  to 
detain  him  tfll  he  has  authority  for  his  release. 

Even,  therefore,  if  the  second  plea  had  set  forth  the  Standing 
Order  of  the  Legislative  Assembly,  adopting  the  rules,  forms, 
and  usages  of  the  British  House  of  Commons,  and  had 
contained  an  averment  which  was  admitted  by  the  demurrer  to 
be  true  that,  at  the  time  when  that  Standing  Order  was  made, 
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the  British  House  of  Commons  had  and  exercised  the  power  of 
unconditional  suspension  for  an  indefinite  or  unlimited  period  of 
time^  their  Lordships  would  have  agreed  with  the  Court  below, 
so  far  as  to  hold  that  the  suspension  pleaded  in  this  plea  was  not 
to  be  construed  as  operative  beyond  the  sitting  during  which 
the  resolution  was  passed. 

The  second  plea  contains  an  averment  that  the  trespass  of  the 
23rd  April,  alleged  in  the  declaration,  took  place  after  the  sus- 
pensory resolution  had  been  passed,  ^^  during  the  same  session 
of  Parliament  and  while  the  said  suspension  remained  in 
force.^^  The  argument  at  their  Lordships'  bar  was  conducted 
upon  the  assumption  (or  concession)  that  this  ought  to  be  under- 
stood as  equivalent  to  a  statement,  that  the  alleged  trespass  took 
place  during  a  sitting  of  the  Assembly  subsequent  to  that  at 
which  the  suspensory  resolution  was  passed  ;  in  which  view,  the 
averment  that  the  suspension  remained  in  force  is  one  not  of 
fact  but  of  law.  It  is  therefore  unnecessary  to  consider  whether, 
in  the  absence  of  such  a  concession  on  the  appellant's  part,  their 
Lordships  would  have  been  justified  in  so  construing  this  aver- 
ment. 

Their  Lordships  entertain  no  doubt  of  the  validity  of  the 
Standing  Order  of  the  Legislative  Assembly,  adopting,  so  far  as 
applicable  to  its  proceedings,  the  rules,  forms,  and  usages  which 
were  in  force  in  the  British  House  of  Commons  at  the  time  when 
that  Standing  Order  was  passed,  and  assented  to  by  the 
Governor  of  New  South  Wales.  They  think  it  proper  to  add, 
that  they  cannot  agree  with  the  opinion  which  seems  to  have^ 
been  expressed  by  the  Court  below,  that  the  powers  conferred 
upon  the  Legislative  Assembly  by  the  Constitution  Act  do  not 
enable  the  Assembly  "  to  adopt  from  the  Imperial  Parliament, 
or  to  pass  by  its  own  authority,  any  Standing  Order  giving  itself 
the  power  to  punish  an  obstructing  member,  or  remove  him  from 
the  Chamber,  for  any  period  longer  than  the  sitting  during 
which  the  obstruction  occurred/'  This,  of  course,  could  not  be 
done  by  the  Assembly  alone,  without  the  assent  of  the  Governor. 
But  their  Lordships  are  of  opinion  that  it  might  be  done  with 
the  Governor's  assent ;  and  that  the  express  powers,  given  by 
the  Constitution  Act,  are  not  limited  by  the  principles  of  common 
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law  applicable  to  those  inherent  powers  wluch.  mnst  be  implied 
(without  express  grant)  from  mere  necessity,  according  to 
the  maxim,  Quando  lex  aliqvdd  concedit,  concedere  videtv/r  et 
iUudy  sine  quo  res  ipsa  esse  non  potest.  Their  Lordships^  aflSr- 
mance  of  the  judgment  appealed  from  is  founded  on  the  view, 
not  that  this  could  not  have  been  done,  but  that  it  was  not  done, 
and  that  nothing  appears  on  the  record  which  can  give  the  reso- 
lution suspending  the  respondent  a  larger  operation  than  that 
which  the  Court  below  has  ascribed  to  it. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the 
judgment  appealed  from,  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed  with  costs. 


1886. 


TAYLOE  V.  HAENETT. 

TAYLOE  V.  CAMEEON. 

Powers  of  Assembly  to  sitspend  member  from  the  service  of  the  House. 

In  actions  against  the  Sergeant-at-Arms  and  the  Chairman  of  Committee 
reepectivelj^  the  Conrt  followed  its  judgment  in  the  case  of  Taylor  v. 
Barton  (1),  where  the  action  was  by  the  same  plaintiff  against  the  Speaker. 

Demttbbebs.  These  were  actions  against  the  Sergeant-at- 
Arms  and  Chairman  of  Committee  respectively  of  the  Legislative 
Assembly.  The  pleadings  were  substantially  similar  to  those  in 
Taylor  v.  Barton  (reported  6  N.S.W.  L.R.  1,  and  ante,  p.  30). 

Salomons,  Q.C.  (0.  B,  Stephen  with  him),  for  the  defendants 
(12th  Feb.,  1885).  The  difference  between  these  cases  and  the 
case  of  Taylor  v.  Barton  is  that  here  the  plaintiff  was  removed 
from  the  Assembly  on  the  same  day  as  that  on  which  the  offence 
v^as  committed  :  the  plaintiff's  misconduct  and  his  removal  from 
the  Assemby  occurred  on  the  same  day. 

The  Plaintiff  (in  person).     The  arrest  was  stated  in  the  plea 
^iO  be  in  pursuance  of  resolution  suspending  me  from  the  service 

(1)  6  N.S.W.  L.».  1 ;  On  Appeal,  ante  p.  80 
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1885—86.  of  the  House ;  and  the  defendant  justifies  his  act  by  saying  that 
Tailob     at  that  time  the  suspension  remained  in  force^  and  that  he  acted 

Qabnbtt.  lu^der  the  authority  of  the  resolution  of  the  House.  The  defen- 
dants do  not  claim  in  their  pleas  to  have  acted  in  defence  of 
the  order  or  decorum  of  the  Hous'e^  but  in  pursuance  of  certain 
resolutions  which  this  Court  has  held  to  be  invalid.  This  case- 
is  therefore  governed  by  the  decision  in  Taylor  v.  Barton  (1). 

Salomons,  Q.O.,  in  reply. 

Cur,  adv.  vulL 

^^isse^'        On  March  26th  the  judgment  of  the  Court  was  read  : — 

Martin  C.J,  SiB  J.  Maetin,  C.J.  This  was  an  action  of  trespass  brought 
by  the  plaintiff^  a  member  of  the  Legislative  Assembly^  against 
the  defendant^  the  Sergeant-at-Arms  of  that  body,  for  removing^ 
him  from  the  Assembly  during  one  of  its  sittings,  and  for  pre- 
venting him  from  re-entering  the  same.  In  addition  to  the  plea 
of  not  guilty,  there  was  a  special  plea  which  alleged  the  adop- 
tion by  a  committee  of  the  whole  House  of  a  resolution  to  the 
efEect  ''  That  Mr.  Adolphus  Greorge  Taylor  having  been  named 
by  the  Chairman  as  having  persistently  and  wilfully  obstructed 
the  business  of  the  committee,  be  suspended  from  the  service  of 
the  House.'*  The  plea  further  alleged  the  report  of  this  reso- 
lution to  the  House,  and  the  passing  by  the  House  of  a  resolu- 
tion to  the  effect  ''  That  Mr.  A.  G.  Taylor  be  suspended  from 
the  service  of  the  House,*'  and  that  afterwards,  upon  the  same 
day,  and  during  the  same  sitting,  the  Assembly  resolved  itself 
into  committee  again,  and  the  plaintiff,  ^'  while  the  said  suspen- 
sion still  remained  in  force,**  entered  the  Assembly  Chamber  and 
claimed  the  right  to  sit  and  serve  therein,  whereupon  the  Chair- 
man requested  him  to  withdraw,  and  on  his  not  doing  so  directed 
the  defendant  to  remove  him  from  the  said  Chamber.  There^ 
was  a  second  special  plea,  which  set  forth  the  adoption  by  the 
Assembly  of  certain  rules  of  the  Imperial  Parliament,  authori- 
sing the  suspension  for  certain  stated  periods  of  a  member 
named  by  the  Speaker  for  abusing  the  rules  of  the  House  and 
obstructing  its  business.  This  plea  then  went  on  to  allege  that 
the  plaintiff  having  been  so  named,  a  resolution  was  passed  to 
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the  effect  "Tliat  Mr.  A,  G.  Taylor  be  Buspended  from  the  ser-     lfl85— 86. 


rice  of  this  House,"  and  that  the  plaintiff,  "  while  the  said  bus-  Tatlob 
pension  remained  in  f orce,'*  entered  the  Assembly  Chamber  and  h^jtt. 
claimed  his  right  to  sit  and  serve  therein,  when  the  Chairman  Martin  C.J. 
of  Committee  (the  House  being  then  in  committee)  directed  the 
defendant  to  remove  the  plaintiff,  which  he  did.  The  plaintiff 
demurred  to  these  two  special  pleas  on  the  ground  substantially 
that  the  Assembly  had  no  power  to  pass  the  resolutions  in  ques- 
tion. We  are  of  opinion,  for  the  reasons  given  in  the  case  of 
Taylor  Y.  Barton  (6  N.S.W.L.E.,  p.  1),  that  this  demurrer  must 
prevail.  We  held  in  that  case  that  the  Assembly  has  no  power 
to  punish  one  of  its  members  for  obstructive  conduct,  or  to 
rdmove  liim  from  the  Assembly  Chamber  for  any  period  beyond 
the  day  on  which  the  obstructive  conduct  takes  place.  Under 
these  pleas  a  right  is  alleged  to  exclude  the  plaintiff  for  a  period 
not  80  limited,  which  is  clearly  illegal.  We  therefore  give 
judgment  in  this  demurrer  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Attorney  for  defendants  :  Williams,  Crown  Solicitor. 


BEBBY  V.  SHE  AT).  ^       24, 

1885 
EMemHon   <m   memorial    of  foreign  judgment — No    statement   of  dtfendcmf^s 

**Q4ditien*' — Debt  contracted  in  Victoria  6y  defendant  while  resident  there —         1886 

Service  of  process  in  this  colony — 19  Fie.  No,  12.  — 

If  the  '*  addition  "  of  the  defendant  is  not  stated  in  the  memorial,  the  Court   MaHtn  C. J. 
cannot  allow  execution  to  issue  on  a  foreign  judgment.  Fauceit  J. 

The  defendant,  a  resident  of  Victoria,  where  he  was  carrying  on  business  as  a  jnnes  J 
storekeeper,  became  indebted  to  the  plaintiff  on  two  bills  of  exchange  and  for 
goods  supplied  him.  While  so  indebted,  he,  with  his  wife,  clandestinely  left 
Victoria,  ^nd  went  to  reside  at  Gosford,  in  this  colony,  where  he  carried  on 
business  as  a  baker.  After  the  defendant's  removal  to  this  colony,  the  plaintiff 
began  an  action  in  the  Supreme  Court  of  Victoria  on  the  bills,  and  served  the 
defendant  personally  with  the  summons  in  the  action.  The  defendant  not 
appearing,  judgment  was  entered  up  against  him.  The  plaintiff  filed  in  thin 
Court  a  memorial  of  the  judgment,  and  moved  for  leave  to  issue  execution  on  it. 

SM  (Mabtiv,  CJ,,  dissenting)  that  the  judgment  of  the  Court  of  Victoria 
ought  to  be  enforced  in  this  colony. 
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1885—86.        lioTiON  made  before  Mr.  Justice  Windeyer  in  Chambers^  and 

Bebby      referred  by  him  to  the  Full  Court. 

Shxab.  ^^^  application  was  by  the  plaintiff,  Henry  Berry,  of  Mel- 

bourne, for  leave  to  issue  execution  upon  a  memorial  of  a 
judgment  obtained  by  him  against  the  defendant  in  the  Supreme 
Court  of  Victoria. 

It  appeared  from  the  affidavits  filed,  that  the  defendant,  who 
was  a  storekeeper  in  Victoria,  became  indebted  to  the  plaintiff, 
who  was  a  merchant,  in  the  sum  of  106Z.  on  two  bills  of 
exchange,  and  for  the  price  of  various  goods  supplied  him. 
The  defendant,  while  so  indebted  to  the  plaintiff,  left  Victoria 
clandestinely  and  under  an  assumed  name,  and  went  to  reside 
at  Gosford,  in  this  colony,  where  he  carried  on  business  as  a 
baker.  After  the  defendant's  departure  from  Victoria,  the  plaintiff 
commenced  an  action  against  him  in  the  Supreme  Court  of  that 
colony  to  recover  the  amount  so  owing,  with  interest,  and 
caused  the  defendant  to  be  personally  served  with  a  summons  in 
the  action.  The  defendant  not  appearing,  judgment  was  signed 
against  him.  It  was  on  a  memorial  of  such  judgment  that 
the  plaintiff  now  sought  to  issue  execution  in  this  colony.  The 
memorial,  in  the  column  headed  "  Name  and  residence  and 
addition  of  the  party  defendant,"  had  the  following  words  : — 
''L.  M.  Shead  (whose  Christian  names  are  unknown  to  the 
plaintiff),  of  Grosford,  in  the  colony  of  New  South  Wales." 

Av^.  14,  Cohen,  for  the  plaintiff  (14th  August,  1885).  The  judgement 
obtained  against  the  defendant  was  perfectly  regular,  according 
to  the  law  of  the  colony  of  Victoria.  In  Becquet  v.  MacGarthy 
(1),  by  the  law  of  Port  Louis,  in  a  suit  against  an  absent 
defendant,  process  might  be  served  on  the  Attorney-General,  and 
under  those  circumstances  execution  was  allowed  to  issue  against 
a  defendant  who  was  within  the  jurisdiction  at  the  time  of  the 
accruing  of  the  cause  of  action,  but  who  had  withdrawn  before 
proceedings  were  commenced.  Here  the  defendant  was  served 
personally  with  the  summons.  The  cases  of  Warner  v.  Fischer  (2), 
and  The  Brisbane  Oyster  Co.  v.  Emerson  (3),  are  distinguishable. 

(1)  2  B.  ft  Ad.  951.  (2)  18  S.C.R.  346. 

(8)  Enoz  80. 
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In  those  cases  the  cause  of  action  arose  after  the  defendant  tad     1885—86. 
left  the  foreign  jurisdiction ;  here,  on  the  other  hand,  the  money       Bbbby 
became  due  before  the  defendant  left  the  colony  of  Victoria.     Be-      Shead. 
sides,  in  Warner  y.  Fischer  (2),  no  notice  of  the  action  was  given  to 
the  defendant.     In  Schibsby  v.  Westenholz  (4),  the  defendant  had 
never  been  in  the  foreign  country.     Here  the  defendant  not  only 
was  in  Victoria  when  the  contract  was  made,  but  he  was  resident 
there,  and  only  removed  after  the  cause  of  action  had  accrued. 

Wise,  for  the  defendant.  The  defendant  is  not  bound  to  obey 
the  judgment  of  a  foreign  tribunal ;  he  is  only  bound  when  he  is 
in  the  foreign  country  at  the  time  when  the  proceedings  are  com- 
menced, or  if  he  has  real  property  in  the  foreign  country. 
Even  where  the  contract  is  made  and  broken  elsewhere,  the 
plaintiff  must  go  to  the  forum  of  the  defendant :  Bonn  v.  Lippmann 
(5).  In  Becquet  v.  MacOarthy  (1),  the  defendant  had  held  a 
public  office^  being  deputy-paymaster  of  His  Majesty^s  forces  in 
the  colony  in  which  the  judgment  was  obtained.  That  case  has 
been  over-ruled  by  Bonn  v.  Lippmann  (5) .  In  Douglas  v.  Forrest 
(6),  the  defendant  bad  real  property  in  the  place  where  the 
judgment  was  signed.  In  Rousillon  v.  RousiUon  (7),  the  rule 
laid  down  in  Schibsby  v.  Westenholz  (4),  is  cited  with  approval. 
We  refer  also  to  the  dicta  in  Godard  v.  Or  ay  (8).  The  time  to 
be  considered  is  the  time  of  the  commencement  of  the  suit  or 
miction.  The  foru/m  of  the  plaintiff  is  not  the  proper  one^  unless 
the  defendant  is  resident  there  at  the  time  when  the  suit  is 
commenced. 

There  is  also  a  technical  point :  Tbe  memorial  of  the  judgment 
is  defective  in  not  stating  the  addition  of  the  defendant. 

Cohen,  in  reply.  The  judgment  in  Schibsby  v.  West&nholz  (4), 
'was  not  a  considered  one.  In  Bonn  v.  Lippmann  (5),  and  in 
Warner  v.  Fischer  (3),  reference  is  made,  without  any  expression 
of  disapproval,  to  the  case  of  Becquet  v.  MacOarthy  (1). 

Our.  adv.  vult. 

(4)  L.B.  6  Q.B.  155 ;  40  L.J.  Q.B.    (6)  4  Bing.  686. 
58.  (7)  14  Ch.  D.  857  j  49  L.J.  Ch.  338. 

(6)  6  a.  &  Fin.  1.  (8)  L.B  6  Q.B.  103 ;  40  L. J.  Q.B.  62. 
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On  7tli  Jannary,  1886,  the  following  written  judgments  were^ 
delivered : — 

Sib  J.  Mabtin,  C.J.  The  defendant,  a  resident  in  the  colony 
of  Victoria,  where  he  was  carrying  on  business  as  a  storekeeper,, 
became  indebte^l  to  the  plaintiff,  a  merchant  in  Melbourne,  on 
two  bills  of  exchange,  given  by  him  for  goods  supplied  to  him  by 
the  plaintiff.  Being  so  indebted,  he,  with  his  wife,  clandestinely 
left  Victoria  under  assumed  names,  and  went  to  reside  at 
Gosford,  in  this  colony,  where  he  commenced  to  carry  on  business 
as  a  baker.  The  plaintiff  having,  after  inquiry  by  means  of  a 
detective,  discovered  the  place  to  which  the  defendant  had  with- 
drawn himself,  commenced  an  action  against  him  in  the  Supreme 
Court  of  Victoria,  and  caused  the  summons  to  be  served  upon 
him  personally  at  Gosford.  The  defendant  took  no  notice  of  the 
summons,  and  no  appearance  having  been  entered,  judgment  was- 
obtained  against  him  by  default. 

Under  the  Act  of  this  colony,  19  Vic.  No.  12,  a  memorial  of 
the  judgment  was  filed  in  this  Court,  and  an  application  was 
made  to  a  judge  in  Chambers  for  leave  to  issue  execution  upon  it^ 
On  the  matter  coining  on  for  argument,  it  was  referred  for  deter- 
mination to  the  Pull  Court. 

Two  objections  have  been  urged  against  the  granting  of  the 
application — the  one,  that  the  addition  of  the  defendant  is  not 
set  forth  in  the  memorial ;  and  the  other,  that  the  judgment 
obtained  as  before  stated  in  Victoria  cannot  be  enforced  in  this 
Court  by  reason  of  the  service  of  the  writ  at  Gosford  being  invalid^ 

As  to  the  first  objection,  I  am  of  opinion  that  it  must  prevails 
inasmuch  as  the  Act  directs,  as  a  necessary  preliminary  to  the 
enforcement  in  the  summary  manner  authorised  by  it,  that  the 
memorial  should,  amongst  other  things,  contain  a  statement  of 
the  defendant's  '^addition."  This  requirement  could  without 
difficulty  have  been  complied  with,  as  it  was  known  that  when  he 
was  living  in  Victoria  the  defendant  was  a  storekeeper  there, 
and  that  in  this  colony  he  was  carrying  on  the  business  of  a 
baker.  The  omission,  therefore,  to  state  either  of  these  additions 
is  fatal  to  the  present  application,  which,  for  that  reason  alone,, 
must  be  dismissed. 
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Such  dismissal^  however,  can  only  affect  the  costs  if  the  second    1885^-86. 
objection  should   be   overruled,  inasmuch  as  another  memorial      Bekbt 
containing  all  the  particulars  which  the  Act  requires,  could  be      Shead. 
filed.     It   is   therefore  expedient,  with  a  view  to  laying  down   MarHn.  CJ, 
aathoritatively  a  rule  in  this  and  other  cases,  that  this  important 
point  should  be  settled  by  a  judicial  decision. 

The  only  difference  between  the  present  case  and  that  of  the 
Brisbane  Oyster  Fishery  Oompany  v.  Emerson  (8),  is  that  in  that 
case  the  defendant,  at  the  time  of  making  the  contract  sued  on, 
was  only  a  temporary  visitor  in  Queensland,  whereas  in  this  case 
the  defendant,  when  he  made  the  contract,  was  a  permanent 
resident  in  Victoria.  In  the  former  case  this  Court  refused  to 
issue  execution  against  the  defendant,  although  he  had  been 
personally  served  with  the  writ  of  summons  in  Sydney.  Does 
the  fact  that  the  defendant  in  this  case  Was  a  permanent  resident 
in  Victoria  when  he  made  the  contract  sued  on  so  distinguish  the 
two  cases  as  to  render  Emerson's  Case  (3)  no  authority  against 
the  present  application  ?  After  much  consideration,  I  have  come 
to  the  conclusion  that  the  two  cases  cannot  in  principle  be 
distinguished. 

It  is  clear,  as  we  held  in  Emerson's  Case,  as  well  as  in  Warner 
V.  Fischer  (2),  that  it  was  not  intended  by  the  19th  Vic.  No.  12, 
to  give  a  judge  or  the  Court  authority  to  direct  an  execution  to 
issue  on  a  judgment  in  any  of  the  colonies  mentioned  in  the  Act 
in  cases  where  no  action  could  be  maintained  on  such  judgment^ 
and  that  the  same  considerations  that  would  prevent  an  English 
Court  from  giving  effect  to  a  foreign  judgment  ought  to  prevent 
this  Court  from  granting  an  application  to  issue  execution  under 
the  Act  referred  to.  It  has  been  contended  during  the  present 
argument  that  the  Court  is  bound  to  enforce  the  judgment  of  a 
foreign  Court.  For  this  a  passage  from  the  judgment  of  Mr. 
Justice  BUjLckhurn^  in  Schibsby  v.  Westenholz  (4),  has  been  cited. 
*'  We  think,^'  says  that  learned  judge, ''  that  for  the  reasons  there 
given"  {i.e.,  in  Oodard  v.  Oray,  L.R.  6  Q.B., p.  149),  ''the  true 
principle  on  which  the  judgments  of  foreign  tribunals  are 
enforced  in  England  is  that  staled  by  Parke,  JB.,  in  Bussell  v. 
Smyth,  and  again  repeated  by  him  in  Williams  v.  Jones — that 
the  judgment  of  a  Court  of  competent  jurisdiction  over  the 
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1886—86.    defendant  imposes  a  duty  or  obligation  on  the  defendant  to  pay 

Bbbbt       the  sum  for  which  judgment  is  given,  which  the  Courts  of  this 

8mu>.      country  are  bound  to  enforce,  and  consequently  that  anything 

Martin  C.3,  which   negatives  that   duty,  or  forms   a  legal   excuse   for  not 

performing  it,  is  a  defence  to  the  action."     This  sentence  does 

not  very  clearly  express  the  learned  judge's  meaning,  because  it 

is  difficult  to  see,  if  the  judgment  itself  imposes  the  duty,  how 

anything    can    excuse    its   performance   except  proof  that  the 

judgment  does  not  exist.     What  Mr.  Justice  Blackburn  evidently 

meant  was,  that  an  action  will  lie  in  an  English  Court  on  the 

judgment  of  a  competent  foreign  Court,  except  in  those  cases 

where,  in  the  opinion  of  the  English  Court,  such  judgment  ought 

on  some  recognised  principle  not  to  be  enforced. 

Mr.  Justice  Fry,  in  Bousillon  v.  Rousillon  (7),  quotes  with 
approval  the  passage  just  cited,  and  then  goes  on  to  enumerate 
the  circumstances  which  may  prevent  a  foreign  judgment  from 
being  held  to  have  any  binding  force  in  an  English  Court.  In 
Oastrigue  v.  Imri,  the  Lord  Chancellor  declined  to  determine 
upon  certain  objections  suggested  touching  the  enforcement  of  a 
foreign  judgment,  and  Mr.  Justice  Blackburn,  in  Oodard  v.  Oray, 
said  that  he  preferred  to  imitate  the  caution  of  the  Lord  Chan- 
cellor, and  '^  to  leave  those  questions  to  be  decided  when  they 
arose." 

It  is  manifest,  therefore,  that  in  our  Courts  a  foreign  judgment 
is  not  enforceable  as  a  matter  of  course,  but  its  validity  may  in 
certain  cases  be  denied.  Several  instances  of  such  denial  are  to 
be  found  in  the  reports.  In  this  Court  we  have,  as  I  have 
already  mentioned,  refused  to  execute  a  Queensland  judgment  on 
a  contract  made  in  Queensland,  because  the  judgment  was  by 
default,  and  the  defendant,  a  resident  in  this  colony,  had  been 
served  with  the  writ  of  summons  in  Sydney.  The  ground  of 
that  decision  was  that  we  ought  not  to  recognise  the  right  of  a 
foreign  tribunal  to  drag  one  of  our  own  residents  before  it  for 
judgment,  in  the  absence  of  an  agreement  on  his  part  to  submit 
himself  to  the  foreign  jurisdiction. 

In  Cookney  v.  Anderson  (9),  and  in  two  other  cases  immediately 
following  it  in  the  same  volume  of  reports,  Lord  Chancellor 
(9)  1  De  G.  J.  &  S.  865 ;  9  Jur.  N.S.  736. 
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Westbury  held  that  certain  rules  of  Court  authorising  processes  188«>— -86. 
to  be  served  out  of  the  jurisdiction  were  ultra  vires;  but  in  Bebbt 
Vrwnmond  v.  Drummond  (10),  Lord  Chancellor  Chelmsford  and  sotad. 
Lord  Justice  Turner,  affirming  a  decision  of  Vice-Chancellor  Jfartin  C.J.. 
Stuart,  held  these  decisions  of  Lord  Westbury  to  be  erroneous. 
At  the  commencement  of  his  judgment  in  Gookney's  Case  (p.  379), 
Lord  Westbury  points  out  that  the  municipal  law  of  any  country 
may  provide  that  its  judgments  and  decrees  may  be  lawfully 
pronounced  against  natural-born  subjects  when  absent  abroad, 
and  may  also  enact  that  they  may  be  required  to  appear  in  the 
Courts  of  their  native  country,  even  whilst  resident  in  the 
dominions  of  a  foreign  sovereign.  He  then  points  out  that  the 
law  of  a  country  which  gives  to  its  municipal  tribunals  authority 
to  exercise  jurisdiction  as  to  persons  and  things  which  are  beyond 
the  confines  of  their  own  territories  may  also,  consistently  with 
international  law,  be  extended  in  certain  cases  to  persons  who 
are  not  natural-bom  subjects.  He  then  lays  down  the  general 
proposition  (p.  380)  that  if  "  one  sovereign  causes  process  to  be 
served  in  the  territory  of  another,  and  sunimons  a  foreign  subject 
to  his  court  of  justice,  it  is,  in  fact,  an  invasion  of  sovereignty, 
and  would  be  unjustifiable  unless  done  with  consent.'*  He  then 
refers  to  the  Act  of  2  WiU.  IV.  c.  33,  which  authorises  the 
Court  of  Chancery  in  England,  in  any  suit  relating  to  land  in 
England,  to  order  its  process  to  be  served  on  a  defendant  residing 
in  any  part  of  the  United  Kingdom,  and  gave  the  like  power  to 
the  Court  of  Chancery  in  Ireland  in  suits  relating  to  land  in 
Ireland.  ''The  effect  of  the  Act  4  &  5  Will.  IV.  c.  82,"  his 
Lordship  goes  on  to  say,  "  is  to  give  the  Courts  of  Chancery,  in 
England  and  Ireland  respectively,  a  limited  and  guarded  power 
in  suits  concerning  land  in  England  and  Ireland  respectively,  or 
concerning  any  charge,  lien,  judgment,  or  incumbrance  thereon, 
or  concerning  any  money  vested  in  any  Government  or  other 
public  stocks,  or  public  shares  in  public  companies  or  concerns, 
or  concerning  the  dividends  or  produce  thereof,  of  directing  that 
process  may  be  served  on  any  defendant  in  such  suit  although 
resident  in  any  place  out  of  the  United  Kingdom,  and  of  proceed- 
ing upon  such  service  as  if  it  had  been  made  within  the  jurisdic- 
(10)  L.B.  2  Ch.  App.  32. 
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1886—86.     tion."     His  Lordship  then  referred  to  the  Act  15  A  16  Vic,  c. 
Bbbbt       86,  giving  the  Lord  Chancellor  and  three  other  judges  of  the 
SiQBAD.      Court  power  to  make  rules  and  orders  for  carrying  the  purposes 
Martin  C.J.  of  the  Act  into  effect,  and  for  regulating  the  times  and  form  and 
mode  of  procedure,  and  generally  the  practice  of  the  Court  in 
respect  of  the  matters  to  which  the  Act  relates.     He  then  adverts 
to  the  seventh  rule  of  the  tenth  of  the  consolidated  orders  of  the 
Court,  by  which  it  is  ordered  that  where  a  defendant  in  any  suit 
is  out  of  the  jurisdiction  of  the  Court,  the  Court  upon  application 
may  order  that  a  copy  of  the  bill  or  of  the  interrogatories  may  be 
served  on  such  defendant,  in  such  place  or  country,  or  within 
such  limits  as  the  Court  shall  think  fit  to  direct.     His  Lordship 
then  expressed  his  opinion  that  the  word  ''  suit"  in  the  order 
must  be  restricted  to  such  suits  only  as  are  described  in  the 
statutes  2  William  IV.  c.  38,  and  4  &  5  William  IV.  c.  82 ;  and 
he  decided  that  the  order  to  serve  the  copy  of  the  bill  upon  the 
defendants  in   Scotland  was  beyond  the  power  of  the  Court  to 
make,  inasmuch  as   the   suit   then   under   consideration    could 
not  possibly   be  brought  within   the   description  contained  in 
either  of  the  statutes  of  William  IV.  already  referred  to.     ^'  Every 
decree  or  order,"  said  his  Lordship,  in  conclusion,  ''which  the 
Court  might  make  must  be  carried  to  Scotland  to  be  enforced, 
and  have  practical  operation  given  to  it ;  but  the  Courts  of  that 
country  could  not  be  required  to  be  auxiliary  to  any  such  purpose, 
or  in  any  manner  to  recognise  the  judgment  of  this  tribunal,     I 
am  therefore  bound  by  every  consideration  to  give  no  aid  to  the 
plaintiff  in  this  suit.     I  concur  in  the  decision  of  the  Master  of 
the  EoUs,  and  dismiss  this  appeal  with  costs."     His   Lordship 
upheld  this  judgment  in  Foley  v.  Maillardet,  and  Samiielv,  Rogers, 
which  came  immediately  afterwards. 

In  Drummond  v.  Drummond  (10),  the  same  consolidated  order 
10,  rule  7,  came  before  the  Lords  Justices  on  appeal,  and  that 
tribunal  overruled  the  decision  of  Lord  Westbury,  and  held  that 
the  rule  in  question  was  not  confined  to  suits  within  2  Will.  IV. 
c.  33,  and  4  &  5  Will.  IV.  c.  82,  but  had  a  general  application.  In 
so  deciding,  however,  on  this  point  of  practice,  the  Lords  Justices 
in  no  way  questioned  the  opinions  expressed  by  Lord  Westbury ,  as 
to  the  inability  of  the  Courts  in  England  to   exercise   extra- 
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territorial  jurisdiction.     "The  general  priinciples,"   said   Lord     1885—86. 

{Jhelmsford  (p.  87),  "laid  down  by  Lord  Westhury  in  Coohney  v.       Bbebt 

Anderson  with  regard  to  the  exercise  of  extra-territorial  jurisdic-      smiD 

tion  by  the  Courts  of  one  country  in  another  apply  rather  to  MaHin  C.J. 

compulsory  process  than  to  the  mere  notification  of  proceedings. 

It  may  justly  be  considered  to  be  an  invasion  of  the  jurisdiction 

of  a  country  whenever  an  attempt  to  force  one  of  its  subjects,  or 

any  one  under  its  protection  or  temporary  allegiance,  before  a 

foreign  tribunal.     But  the  Legislature  of  any  country  has  the 

power  to  regulate  the  course  of  proceeding  in  its  own  Courts." 

^'  The  question,"  said  Lord  Justice  Turner  (p.  46),  "in  this  case, 

as  I  view  it,  is  not  against  whom  or  under  what  circumstances, 

or  with  relation  to  what  property  the  Legislature  of  a  country 

may  be  justified  in  authorising  the  process  of  its  Courts  to  be 

served  out  of  the  jurisdiction  of  these  Courts,  but  whether  the 

Legislature  of  this  country  has  not,    in   fact,   authorised   the 

process  of  the  Court  to  be  so  served."     "It  is  further  to  be 

observed,"  said  his  Lordship  a  little  further  on,  "  that  this  exercise 

of  this  power  to  serve  out  of  the  jurisdiction  is  by  the  orders  left 

entirely  in  the  discretion  of  the  Court,  and  that  if  in  consequence 

of  these  orders  any  decree  be  made  against  a  person  out  of  the 

jurisdiction,  it  would  be  for  the  Courts  of  the  country  in  which  he 

may  reside  to  determine  whether  the  decree  should  be  enforced 

against  him."     It  thus  plainly  appears  that  all  that  the  Courts 

of  Appeal  decided  in  Drummond  v.  Drummond  (10),  was  that  the 

Legislature  was  justified  in  authorising  its  Courts  to  direct  their 

process  to  be  served  outside  their  own  jurisdiction,  leaving  the 

question  of  the  effect  of  the  judgment  or  decree  following  upon 

such  service  altogether  untouched  so  far  as  other  countries  are 

concerned. 

Our  own  local  Parliament  has,  by  the  Common  Law  Procedure 
Ad,  authorised  its  process  to  be  served  in  certain  cases  outside 
the  limits  of  the  colony.  The  colony  of  Queensland  has  doubtless 
passed  a  like  enactment,  and  so  have  other  colonies.  All  such 
enactments  have  no  effect  beyond  the  limits  of  the  colony,  where 
alone  they  can  be  held  to  be  binding.  It  is  quite  competent  for 
the  Legislature  of  the  colony  of  Victoria  to  pass  a  law  authorising 
a  writ  of  summons  from  one  of  its  Courts  to  be  served  on  a 
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1885--86,  defendant  resident  in  this  colony,  and  to  empower  the  plaintiff 
Bkbbt  to  proceed  to  judgment  by  default  if  the  defendant  declines  to 
Skeaj).  appear.  Such  judgment  will,  of  course,  be  efficacious  in  Victoria  ; 
MaHin  C.J.  but  it  can  have  no  force  here  should  this  Court  be  of  opinion  that 
it  ought  not  to  be  acted  on.  And  that  brings  us  to  the  question 
whether  the  judgment  ought  to  be  acted  on  in  the  present  case. 
Lord  Chelmsford  has  supplied  us  with  an  answer  in  these  words  ^ 
already  quoted : — "  It  may  justly  be  considered  to  be  an  invasion 
of  the  jurisdiction  of  a  country  whenever  an  attempt  is  mad& 
to  force  one  of  its  subjects,  or  anyone  under  its  protection  and 
temporary  allegiance,  before  a  foreign  tribunal.'^  That  is 
precisely  the  invasion  that  has  taken  place  in  this  case.  The 
defendant  was  settled  in  this  colony,  and  carried  on  a 
business  in  it.  The  plaintiff,  while  the  defendant  was  so  residing 
and  carrying  on  such  business,  issued  a  writ  of  summons  against 
him  in  the  Supreme  Court  of  Victoria,  and  caused  it  to  be  served 
personally  upon  him  in  this  colony,  where  he  was  under  the  pro- 
tection of  and  owned  allegiance  to  our  law. 

It  cannot  for  a  moment  be  doubted  that  a  resident  in  this 
country  who  simply  owes  a  debt  to  a  person  resident  in  another 
country  cannot  be  held  liable  to  be  sued  in  the  Courts  of  the 
country  where  the  plaintiff  resides,  or  in  any  extra-territorial 
Court  whatever,  unless  he  should,  by  some  temporary  presence 
within  the  foreign  jurisdiction,  give  the  plaintiff  the  opportunity 
to  serve  process  upon  him.  While,  however,  this  may  be 
admitted,  it  is  contended  that  the  fact  of  the  debt,  in  this  case, 
having  been  contracted  in  Victoria,  removes  all  objection  to  the 
course  taken  by  the  plaintiff  in  dragging  the  defendant  before- 
the  foreign  tribunal. 

There  is  no  case  to  support  this  contention.  Mr.  Justice  Fry,  in 
the  carefully-considered  judgment  delivered  by  him  in  Rousillort 
V.  RoiAsillon  (p.  371),  says: — "What  are  the  circumstances 
which  have  been  held  to  impose  upon  the  defendant  the  duty  of 
obeying  the  decision  of  a  foreign  Court  ?  Having  regard  to  that 
case  {Schibahy  v.  Westenholz),  and  to  Cohen  v.  Adamson,  they  may, 
I  think,  be  stated  thus.  The  Courts  of  this  country  consider  the 
defendant  bound  when  he  is  a  subject  of  the  foreign  country  in. 
which  the  judgment  has  been  obtained ;  where  he  was  resident 
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in  the  foreign   country  when  tlie  action   began ;     where  the     1885—86. 
defendant  in  the  character  of  plaintiff  has  selected  the  forum  in       Bersy 
vhich  he  is  afterwards  served;  where  he  has  vol antarily  appeared ;       shm, 
where  he  has  contracted  to  submit  himself  to  the  forum  in  which  Martin  C.J. 
the  judgment  was  obtained ;   if  Becquet  v.  MacOarthy  be  right, 
where  the  defendant  has  real  estate  within  the  foreign  jurisdic- 
tion, in  respect  of  which  the  cause  of  action  arose  whilst  he  was 
within  that  jurisdiction."     ''Now/'  to  use  Mr.   Justice  Fry's 
words,  ''none  of  these  cases  include  the  present  case." 

Reference  was  made  during  the  argument  to  a  passage  in  Mr. 
Justice  BlacJcbum's  judgment  in  Schibaby  v.  Westenholz  (p.  161), 
in  which  he  says :  "  If  at  the  time  when  the  obligation  was  con- 
tracted the  defendants  were  within  the  foreign  country,  but  left 
it  before  the  suit  was  instituted,  we  should  be  inclined  to  think 
thelawsof  thatcountry  boundthem ;  though  before  finally  deciding 
this  we  should  like  to  hear  the  question  argued."  This,  I  need 
ziot  say,  is  no  decision.  The  point  has  not  hitherto  been  argued  or 
determined  except  in  this  Court  in  the  Brisbane  Oyster  Fishery 
Company  v,  Emerson  (3),  In  that  case  Mr.  Justice  Faucett 
(p.  89)  says ;  "  I  also  think  that  the  mere  fact  of  making  a  con- 
tract in  another  country  does  not  involve  an  agreement  to  be 
bonnd  by  the  decision  of  the  Courts  of  that  country."  The  other 
members  of  the  Court  took  the  same  view,  and  the  decision  went 
upon  the  ground  that  th^  making  of  the  contract  in  Queensland 
did  not  give  the  plaintiffs  the  right  by  service  of  process  in  the 
colony  to  drag  the  defendant  into  the  Queensland  tribunal.  This 
Court  so  decided,  having  the  passage  from  Mr.  Justice  Blackburn's 
judgment  before  it,  and  in  my  opinion  that  decision  was  correct. 

Where  a  person  makes  an  express  agreement  to  be  bound  by 
the  la^  and  practice  of  a  foreign  tribunal,  as  in  one  of  the 
reported  cases,  he  may  well  be  estopped  from  disputing  the 
force  of  a  judgment  obtained  in  accordance  with  that  agreement. 
But  it  is  a  very  different  thing  to  hold  that  the  mere  fact  of 
making  a  contract  in  a  foreign  country  binds  the  persons 
making  it  to  submit  any  controversy  arising  under  it  to  the 
•special  modes  of  procedure  in  force  in  the  place  where  it  was 
made.  The  interpretation  of  the  contract  is  one  thing,  the 
^enforcement  of  it  is  another.  The  moment  the  defendant  in  the 
jr.6.W  JL,  VoL  vn..  Law.  D 
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1886—86.  present  ease  came  to  reside  in  this  colony  lie  ceased  to  be 
Berbt  amenable  to  the  jurisdiction  of  the  Courts  in  Victoria,  and  all 
Shxad.  coercive  remedies  against  him  for  breach  of  contract  could  be 
Martin  C.J.  had  only  in  our  Courts  so  long  as  he  remains  here  and  does  not 
visit  Victoria.  The  process  of  all  other  Courts  than  our  own  he 
is  entitled  in  the  absence  of  express  agreement  to  ignore ;  and  it 
cannot  on  any  rational  principle  be  held  that  the  fact  of  the 
contract  being  made  in  Victoria  gives  the  Courts  of  that  colony 
power  to  serve  their  process  in  this.  In  no  case  can  such  process 
so  served  be  anything  more  than  a  mere  notice,  which  may  be 
obeyed  or  not  at  the  will  of  the  party  served  with  it.  Under 
such  circumstances  we  cannot  regard  a  judgment  by  default 
obtained  after  such  a  notice  as  one  which  we  ought  to  enforce. 
If  it  be  said  that  the  course  taken  by  the  defendant  in  with- 
drawing himself  from  the  jurisdiction  of  the  Courts  of  the  colony 
where  he  contracted  the  debts  ought  to  be  a  ground  for  granting- 
the  present  application,  it  is  a  sufficient  answer  to  say  that  his 
bad  conduct  cannot  be  regarded  as  a  reason  for  allowing  a  foreign 
tribunal  to  coerce  a  resident  in  the  colony  into  appearing  before 
it.  The  proper  course  for  the  foreign  creditor  to  take  is  to- 
follow  his  absconding  debtor,  and  sue  him  in  the  Court  which  Las 
jurisdiction  over  him. 

For  these  reasons,  on  both  the  grounds  taken,  I  am  of  opinion 
that  the  application  should  be  dismissed. 

FaucettJ,  Faucett,  J,  I  agree  with  his  Honour  the  Chief  Justice 
that  the  application  in  this  case  must  be  dismissed  on  the 
technical  grounds  stated  by  him  ;  but  as  his  Honour  has  given 
his  opinion  upon  the  general  and  more  important  question  that 
has  been  argued,  I  think  it  right  to  give  my  opinion  also. 

The  facts,  as  collected  from  the  affidavits,  and  about  which, 
there  is  really  no  dispute,  are  these : — ^The  respondent  Shead 
resided  with  his  wife  and  carried  on  business  as  a  storekeeper 
at  Silver  Creek,  in  the  colony  of  Victoria.  While  so  resident 
and  carrying  on  business  he  became  indebted  to  Henry  Berry, 
the  present  applicant,  upon  two  bills  of  exchange  for  the  price 
of  goods  sold  and  delivered,  &c.  After  he  had  so  become 
indebted  he  left  the  colony  of  Victoria  and  came  to  this  colony. 
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kavelling  nnder  an  assumed   name^   and   eventually  went  to    iS8S*"66. 
Gosford  in  this  colony,  where,  upon  enquiries  instituted  by  Berry,      BnutT 
he  was  found  living  with  his  wife  on  a  piece  of  land  which  he      Sheab. 
oaid  he  had   purchased,   and  where  he  was   carrying   on  the    Fawi^t  J. 
bosiness  of  a  baker.      Berry  then  caused  a  writ  of  summons, 
such  as  under  the  Victorian  law  is  used  for  service  out  of  the 
colony,  to  be  issued  out  of  the  Supreme  Court  of  Victoria  against 
Shead.     The  writ  was  served  personally  on  Shead  at  Gosford ; 
but  he  did  not  appear  to  it,  and  in  due  course  judgment  was 
entered  up  against  him.      The  plaintiff.  Berry,  having  filed  a 
memorial  of  the  Victorian  judgment  in  this  Court,  now  applies, 
under  statute  19  Vic.  No.  12,  for  leave  to  issue  execution  upcoi  it 
bere.    The  memorial  is  irregular  in  form,  but  for  the  purposes 
of  the  present  question  I  assume  that  it  is  regular. 

Assuming  then — as  indeed  has  been  throughout  admitted-^ 
tbat  the  Supreme  Court  of  Victoria  has,  as  this  Court  has,  power 
by  statute  to  issue  a  writ  to  be  served  on  a  defendant  out  of  the 
jurisdiction,  and  that  all  the  proceedings  in  the  case  from  the 
service  of  the  writ  to  the  entering  up  of  the  judgment  were 
regular  and  in  accordance  with  the  law  of  Victoria,  it  is  con- 
tended for  the  defendant  that  we  ought  not  to  allow  the 
judgment  to  be  enforced,  on  the  ground  that  when  the  writ  was 
issued  out  of  the  Supreme  Court  of  Victoria  the  defendant  was, 
and  ever  since  has  been,  resident  in  this  colony,  and  therefore 
not  amenable  to  the  process  of  that  Court. 

Two  cases  decided  in  our  Court  are  relied  on  as  being  in 
favour  of  the  defendant,  viz.  :  Warner  v.  Fischer  (2) ;  and  The 
Brisbane  Oyster  Company  v.  Emerson  (3) .  These  cases,  I  think, 
are  distinguishable  from  the  present  case.  In  the  first  the 
defendant  never  had  any  notice  of  the  proceedings,  and 
the  proceedings  were  consequently  treated  as  being  contrary  to 
the  principles  of  natural  justice  ;  that  case,  therefore,  has  scarcely 
any  applicability  to  the  present  case.  In  the  second  case,  which 
comes  nearer  to  the  present,  the  defendant,  while  temporarily  on 
a  visit  in  Queensland,  made  a  contract  with  the  plaintiffs.  On 
his  return  to  Sydney,  were  he  had  resided  for  several  years,  the 
plaintiffs  commenced  an  action  on  the  contract  in  the  Supreme 
Court  of  Queensland,  and  served  the  defendant  with  the  writ  of 
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summons  in  Sydney,  where  he  was  residing.  The  defendant 
did  not  appear  to  the  writ,  and  the  plaintiffs  obtained  judgment. 
This  Court  refused  to  direct  execution  to  issue  on  the  memorial 
of  the  judgment  filed  in  this  Court. 

In  the  present  case  we  have  the  additional  circumstance  that 
the  defendant  had  been  resident,  and  had  been  carrying  on 
business  in  Victoria,  and  when  he  made  the  contract  in  question 
and  incurred  liability  upon  it — in  other  words,  when  the  obliga- 
tion arose — was  not  on  a  temporary  visit,  but  was  still  resident  and 
carrying  on  business  there.  The  question  to  be  considered  is, 
whether  that  circumstance  will  make  any  difference  in  the  result. 

No  case  has  been  found  in  which  the  same  state  of  facts 
existed,  and '  we  have  therefore  no  actual  decision  upon  the 
question.  In  Schibshy  v.  Westenholz  (4),  and  Godard  v.  Oray  (8), 
the  case  preceding  it  in  the  same  volume,  it  was  considered  on 
what  principles  and  in  what  circumstances  a  foreign  judgment 
would  be  enforced,  or  rather  might  be  sued  on  in  the  English 
Courts.  Instead  of  saying  that  the  English  Courts  enforce 
foreign  judgments  through  a  regard  for  what  is  called  the 
"  comity  of  nations,"  or  that  they  refuse  to  enforce  them  on  the 
ground  of  a  supposed  invasion  of  national  rights  by  the  foreign 
Courts  or  foreign  States,  the'  judges  say  (p,  159)  that  ''the  true 
principles  on  which  the  judgments  of  foreign  tribunals  are 
enforced  in  England  is,  that  the  judgment  of  a  Court  of  com- 
petent jurisdiction  over  the  defendant  imposes  a  duty  or 
obligation  on  the  defendant  to  pay  the  sum  for  which  judgment 
is  given,  which  the  Courts  in  this  country  are  bound  to  enforce  ; 
and  consequently  that  anything  which  negatives  that  duty,  or 
forms  a  legal  excuse  for  not  performing  it,  is  a  bar  to  the 
action." 

The  question  is  thus  brought  within  very  narrow  limits^ 
namely,  whether  tlie  foreign  tribunal  had  jurisdiction  over  the 
defendant — was  the  defendant  such  a  person  as  to  be  bound  by 
the  judgment,  which  it  is  sought  to  enforce  ?  If  such  be  the  case 
then  the  English  Courts  when  called  upon  will  enforce  the 
judgment.  Accordingly,  in  p.  161,  BlacJcbum,  J.,  in  delivering 
the  judgment  of  the  Court,  says  : — "  Now,  in  this  we  think  some 
things  are  quite  clear  in  principle.     If  the  defendants  had  been 
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at  the  time  of  tlie  judgment  subjects  of  the  country  whose  judg-  1886-^^86. 
ment  is  sought  to  be  enforced  against  them^  we  think  that  the 
laws  would  have  bound  them.  Again^  if  the  defendants  had 
been^  at  the  time  the  suit  was  commenced^  residents  in  the  l^nueettJ. 
country,  so  as  to  have  the  benefit  of  the  law  protecting  them,  or, 
as  it  is  sometimes  expressed,  owing  temporary  allegiance  to  that 
coontry,  we  think  that  its  laws  would  bind  them/^  The  learned 
judge  then  adds  :  ''  If  at  the  time  when  the  obligation  was  con- 
tracted, the  defendants  were  within  the  foreign  country,  but  left 
it  before  the  suit  was  instituted^  we  should  be  inclined  to  think 
the  laws  of  tbat  country  bound  them;  though,  before  finally 
deciding,  we  should  like  to  have  the  question  argued/'  This  is 
certainly  not  a  decision  which  we  are  bound  to  follow.  If  it 
were  it  would  clearly  govern  the  present  case.  But  we  have  to 
consider  whether  the  intimation  of  opinion  thus  expressed  is  in 
accordance  with  the  principles  on  which  the  Courts  enforce 
foreign  judgments. 

Now,  in  the  present  case,  as  I  have  already  said,  the  defendant, 
"when  he  contracted  the  obligation  " — and  I  take  these  words  to 
mean,  not  merely  when  he  entered  into  the  contract  on  which  he 
is  sued,  but  when  he  became  liable  for  the  breach  of  such 
contract — ^was  not  a  mere  visitor  in  the  colony  of  Victoria,  owing 
a  mere  temporary  allegiance  to  that  colony:  he  was  at  the  time> 
and  had  been  before,  resident  and  carrying  on  business  there. 
There  can  be  no  question,  then,  that  when  he  contracted  the 
obligation  and  became  liable  upon  it,  he  was  in  the  fullest  sense 
subject  to  the  laws  of  that  colony,  and  contracted  the  oblige,* 
tion,  and  became  liable  upon  it  subject  to  those  laws,  and  of 
which  laws  he  must  be  supposed  to  have  had  knowledge. 
Further,  we  may  &irly  infer  from  the  facts  stated  in  the  affidavits 
that  he  left  Victoria  to  avoid  legal  proceedings. 

In  Buchanan  v.  Bucher  (11),  the  defendant  was  not  served 
with  the  writ  of  summons.  The  only  service  was — no  doubt  in 
accordance  with  the  law  of  Tobago  in  respect  to  defendants 
absent  from  the  island — ^by  nailing  up  a  copy  of  the  declaration 
and  summons  at  the  entrance  of  the  court-house.  Lord  Ellen' 
Icraugh  says  : — '^  The  words  '  absent  from  the  island '  must  be 

(11)  9  East  192. 
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1888—86.  taken  to  apply  to  persons  who  had  been  present  there,  and  were 
subject  to  the  jurisdiction  of  the  Court  out  of  which  the  process 
issued."  He  adds:  '^  As  nothing  of  that  sort  is  in  proof  here  to 
show  that  the  defendant  was  subject  to  the  jurisdiction  at  the 
time  of  commencing  the  suit,  there  is  no  foundation  for  raising 
an  assumption  in  law  upon  the  judgment  so  obtained.'^  These 
words,  fairly  construed,  seem  to  imply  that  if  it  had  been  proved 
that  the  defendant  had  been  resident  in  the  island  when  he 
incurred  the  obligation  he  would  have  been  bound  by  the  pro- 
ceedings, which  were  in  accordance  with  the  laws  of  the  island^ 
to  which,  by  his  residence,  he  had  become  subject. 

In  Cavan  8f  Another  v.  Stewart  (12),  the  defence  was  that  the 
sum  of  money  in  dispute  had  been  attached  in  the  hands  of  the 
defendant  under  a  judgment  of  the  Supreme  Court  of  Jamaica, 
upon  a  process  of  foreign  attachment,  on  account  of  a  debt  due 
from  the  plaintiffs  to  certain  other  persons  in  Jamaica,  of  which 
process  the  plaintiffs  had  no  notice.  The  Court  gave  no  effect 
to  the  judgment.  Lord  Ellenhorough  saying  :  ^'  It  is  perfectly 
clear,  on  every  principle  of  justice,  that  you  must  either  prove 
that  the  party  was  summoned,  or  at  least  that  he  was  once  on 
the  island.''  Here,  again,  the  words  of  Lord  EUenhorough  can 
only  mean  that  if  it  had  been  proved  that  the  plaintiffs  had  once 
resided  on  the  island — I  will  say  had  been  resident  there  when 
they  incurred  the  obligation — and,  still  more,  if  having  so 
resided,  they  had  been  summoned — the  judgment  would  have 
been  available  for  the  defendant.  In  both  these  cases  the  Court 
refused  to  give  effect  to  the  judgments  against  parties, 
obtained  in  their  absence  and  without  any  notice ;  but.  the 
expressions  of  Lord  Ellenhorough  seem  to  me  to  be  in  entire 
accordance  with  the  intimation  of  opinion  given  by  the  Court  in 
Schibsby  v.  Westenholz  (4). 

'  In  Becquet  v.  MacGarthy  (11),  a  judgment  was  enforced, 
although  obtained  against  the  defendant  in  his  absence.  The 
action  was  upon  a  judgment  obtained  in  the  island  of  Mauritius. 
The  defendant  in  the  original  action  had  been  deputy  paymaster 
of  His  Majesty's  forces  in  the  island,  but  was  out  of  the  colony 
and  resident  at  the  Cape  of  Good  Hope  when  the  action  was 

(12)  1  SUrk.  626. 
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commenced.     It  appears  tliat  he  was  cited  to  appear,  but  did  not,     1886—86. 

and  judgment  went  against  Idm  by  default.     It  was  proved  at 
the  trial  that,  by  the  law  of  the  colony,  in  the  case  of  a  person 
resident  in   the  island   absenting  himself,  and  not  having  an    FaucettJ. 
attorney  on  "whom  process  might  be  served,  the   Prosecutor- 
General  or  his  deputy  was  bound  to  take  care  of  the  interests  of 
such  absent  person.     This  state  of  the  law  was  held  not  to  be 
contrary  to  natural  justice,  and,  as  it  was  to  be  presumed  that 
the  public  officer  duly  discharged  his  duty,  the  Court  gave  effect 
to  the  judgment.     The  decision  in  this  case  is  said  to  rest  on  the 
ground  that  the  defendant  had  property  in  the  islands — a  fact 
that  does  not  appear,  as  the  property  he  held  seems  to  have  been 
held  by  virtue  of  his  office;  and  in  Donn  v.  Lippmann  (5),  Lord 
Brougham  says  that  Becquet  v.  MacCarthy  (11)  has  been  supposed 
to  go  to  the  verge  of  the  law,  but  that  the  defendant  held  a 
public  office  in  the  colony  in  which  he  was  sued.     No  doubt  he 
had  held  a  public  office,  and  probably  held  it  at  the  time  the 
cause  of  action  arose ;    but  there  is  no  reason  to  suppose  that  he 
held  it  when  the  action  was  commenced,  as  he  was  then  resident 
at  the  Cape  of  Grood  Hope.     In  the  same  page^  Lord  Broiigham 
says:  ''The  case  in  4  Biug.  686  {Douglas  v.  Forrest),  shows  how 
much  the  application  of  this  rule  is  affected  by  circumstances. 
In  that  case  the  Chief  Justice  says  :    '  We  confine  our  judgment  to 
a  case  where  the  party  owed  allegiance  to  the  country  in  which 
the  judgment  was  given  against  him,  and  by  the  laws  of  which 
country  his  property  was  protected  at  the  time  those  judgments 
weregiven.^" 

In  Rousillon  v.  Rousillon  (7),  a  contract  was  made  by  the 
defendant  while  on  a  temporary  visit  in  Prance.  Though 
domiciled  in  Switzerland,  his  usual  residence  was  in  England, 
and,  while  he  was  so  resident  in  England,  a  judgment  was  obtained 
against  him  in  a  French  Court  for  breach  of  the  contract.  But, 
as  he  had  no  notice  of  the  proceedings,  Fri/y  J.,  refused  to  give 
effect  to  the  foreign  judgment. .  In  this  case  Mr.  Justice  Fry 
considers  that  the  decision  in  Becquet  v.  MacCarthy  (11),  rests  on 
the  circumstance  that  the  defendant  had  real  estate  in  the 
foreign  jurisdiction,  but  seems  to  question  the  correctness  of  the 
docisipn.    His  Lordship  also  refers  to  the  opinion  of  the  judges  in 
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In  Copin  V.  Adamson  (18)  the  same  opinion  is  referred  to,  and 
Faucett  J.    in  the  same  manner. 

In  Reynolds  y,  Fenton  (14),  to  an  action  on  a  foreign  judgment, 
the  defendant  pleaded  that  he  was  not  at  any  time  served  with 
process  out  of  the  foreign  tribunal,  and  the  plea  was  held  bad  on 
the  ground,  as  stated  by  Tindaly  C.  J.,  that  it  did  not  show  sub- 
stantially that  the  defendant  had  no  means  of  being  present  in 
the  foreigTi  Court.  While  in  Ferguson  y.  Mahon  (15),  in  an  action 
on  an  Irish  judgment,  a  similar  plea,  that  the  defendant  never 
was  served  with,  or  had  any  notice  of  the  procees  upon  which 
the  judgment  was  obtained,  was  held  good,  on  the  ground,  as 
Lord  Dennum,  O.J.,  put  it,  that  the  judgment  was  obtained 
behind  his  back. 

It  is  remarkable  that  in  these  two  last  cases  the  defendants 
did  not  say  that  they  were  not  within  the  foreign  jurisdiction 
when  the  actions  were  commenced*  They  rely  entirely  on  the 
want  of  notice. 

In  Whitmore  v.  Ryan  (16),  where,  under  a  general  order  made 
in  pursuance  of  a  statute,  the  Court  of  Chancery  had  power  to 
order  service  of  a  subpoena  to  appear  and  answer  on  a  defendant 
out  of  the  jurisdiction,  an  order  having  been  made,  Wigram,  V.O., 
while  thinking  the  power  to  order  service  abroad  ought  to  be 
exercised  with  caution,  refused  to  throw  doubt  upon  the  jurisdic- 
tion by  discharging  the  order.  ''The  material  question  in 
judicial  proceedings,**  he  said,  ''is  whether  the  defendant  has 
notice  of  the  proceedings,  so  that  he  may  be  enabled  to  come  in 
and  make  his  defence,  and  not  whether  he  receives  that  notice 
at  Boulogne  or  Dover." 

In  Gookney  v.  Anderson  (9),  and  in  some  other  cases.  Lord 
Westburyy  L.C.,  construed  the  general  order  as  being  limited  in 
its  operation  to  certain  classes  of  suits.  In  his  judgment  he 
makes  some  general  observations.  "Municipal  law,"  his  Lordship, 
in  p.  378,  says,  "may  provide  that  judgments  and  decrees  may 
be  lawfully  pronounced   against  natural-bom  subjects,   when 


(13)  L.B.  9  Ex.  354. 
(14), 3  C3. 187. 


(16)  11  Ad.  &  Ell.  179. 

(16)  4  Hare  612,  615 ;  10  Jur.  868. 
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absent  abroad^  and  may  also  enact  that  they  may  be  required  to 
appear  in  the  Courts  of  their  country,  even  while  resident  in  the 
dominions  of  a  foreign  sovereign.     If  a  statutory  jurisdiction  be 
thus  conferred.  Courts  of  justice  in  the  exercise  of  it  may  lawfully 
cite,  and  on  non-appearance  give  judgmejit,  in  civil  cases,  against 
natural-bom  subjects  while  they  are  absent  beyond  seas  in  a 
foreign  land.^*     "This  jurisdiction,"  his  Lordship  further  says, 
"depends  on  the  statute  or  written  law  of  the  country.     Where 
it  is  not  expressly  given,  it  cannot  be  lawfully  assumed.     If  such 
a  law  does  not  exist,  the  general  maxim  applies — extra  territorium 
jus  impune  non  paretwr."     "This  jurisdiction,"  he  further  says, 
"may  also,  consistently  with  intei-national  law,  be  extended  in 
certain  cases  to  persons  who  are  not  natural-bom  subjects.     For 
where  it  is  well  settled  by  the  comity  of  nations  that  any  question 
of  private  right  fails  to  be  decided  by  the  law  of  a  particular 
country,  it  would  seem  reasonable  that  the  Courts  of  that  country 
should  receive  jurisdiction  and  the  power  of  citing  absent  parties, 
though  residing  in  a  foreign  land."     By  way  of   example  he 
mentions  that  it  is  generally  agreed  by  European  nations,  amongst 
other  questions,  "that  contracts  ought  to  be  applied  and  inter- 
preted by  the  law  of  the  place  where  they  were  made,  and  where 
it  is  intended  they  should  be  performed."     "If,  therefore,"  his 
Lordship  continues,  "an  action  or  suit  be  commenced  in  the  Courts 
of  a  particular  country  relating  to  a  subject  whioh,  by  this  consent 
of  nations,  is  appropriated  to  the  law  of  that  country,  it  may  be 
right,  in  order  to  prevent  a  failure  of  justice,  to  give  to  such 
Courts  the  power  of  exercising  complete  jurisdiction.      .      .      . 
But  it  is  a   jurisdiction  which  should    be  given  and  exercised 
with  great  caution,  and  only  where  it  is  clear,  on  the  principles 
of  public  law,  that  the  judgments  against  the  absent  party  ought 
to  be  treated  as  binding  by  the  Court  of  a  foreign  jurisdiction." 
Previously  to  the  passing  of  the  statutes  referred  to,  his  Lordship 
tells  us,  the  Court  had  no  jurisdiction  or  authority  to  serve  process 
on  any  defendant,  whether  natural-bom  or  not,  who  was  residing 
out  of  the  territorial  limits  of  its  jurisdiction ;  "unless,  indeed,  the 
defendant  were  shown  to  have  absconded  to  avoid  such  service." 
The  effect  of  these  observations  is  not  affected  by  the  decision 
in  BrumTnond  v.  Drwmmond  (10),     In  that  case  Lord  Ohelmsfordy 


1886—86. 
Bbbbt 

V, 

.Shead. 
FtHtcett  J. 


68 


CASES  AT  LAW. 


[N.  S.  W.  K. 


1885--^. 

Bebbt 

If. 
Shxad. 

Faucett  J. 


L.C.,  and  Turner,  L.J.,  overruled  Lord  Weatbury^a  decision  in 
Ooohney  v,  Anderson  (9),  as  to  tlie  effect  of  the  general  order, 
holding  that  it  was  not  limited  to  certain  kinds  of  suits,  as  Lord 
Westbury  had  held ;  but  they  leave  untouched  the  general  ob- 
servations which  I  hav€V  cited  from  his'  Lordship's  judgment  in 
that  case,  saying,  however,  that  they  do  not  support  his  decree. 
They  agree  also — ^p.  43 — ^with  Lord  Westbv/ry,  that  the  order 
authorising  service  out  of  the  jurisdiction  did  not  rest  on  the 
general  powers  of  the  Court,  but  that  its  validity  depended  upon 
the  statutes,  and  Lord  Justice  Turner  says  that  it  would  still  be 
for  the  Courts  of  a  country  in  which  a  defendant  might  reside  to 
determine  whether  the  decree  should  be  enforced  against  him. 

I  may  here  say  that  before  the  statutes  referred  to  in  Ooohney 
V,  Anderson  (9),  and  Drummond  v.  Drummond  (10),  and  the 
Common  Law  Procedure  Act,  authorising  service  of  a  writ  of 
summons  out  of  the  jurisdiction,  were  passed,  the  state  of  the 
law  in  England  appears  to  have  been  this  :  A  foreigner,  or  a 
subject  who  was  abroad,  might  be  outlawed,  and  his  effects  (if  he 
had  any  in  the  country)  might  be  seized  under  the  outlawry; 
but  it  was  impossible  for  a  plaintiff  to  recover  a  judgment  against 
him  when  he  had  never  appeared  to  the  action.  This  state  of 
the  law  was  altered  by  those  statutes. 

I  shall  now  refer  to  some  other  observations  of  the  same 
eminent  judge  in  Foley  v.  Maillardet,  p.  395  of  the  same  volume. 
His  Lordship  says :  "  In  the  present  case  there  is  nothing  to 
warrant  an  order  to  bring  the  appellant  within  the  jurisdiction 
ef  the  Court.  Those  consequences  would  be  a  decree  made  in 
the  personal  absence  of  the  appellant,  which  decree  would  have 
to  be  enforced  by  any  available  means  in  the  power  of  the  Court ; 
and  should  the  person  against  whom  it  is  made  at  any  time  be 
found  within  the  jurisdiction,  the  process  of  enforcing  the  decree 
would  have  to  be  carried  into  effect.  This  would  be  a  course 
quite  at  variance  with  natural  justice — a  course  which  would  give 
rise  to  a  case  like  that  which  arose  in  Buchanan  v.  Rucker  (1 1),  and 
would  put  the  Court  into  a  like  position.  The  course  pursued 
by  this  Court  would  be  plainly  mistaken  if,  without  the  sanction 
of  the  Legislature,  it  were  to  afford  power  to  bring  persons,  in 
whatever  part  of  the  world  situate,  within  the  jurisdiction,  in 
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order  to  determine  questions  which  this  Court  had  no  better 
right  to  determine  than  the  Courts  of  the  country  where  the 
party  to  the  suit  is  resident,  and  which  relate  to  property  over 
which  this  Court  has  no  right  to  assume  any  jurisdiction."  And 
in  Samuel  v.  Bogersj  in  p.  897  of  the  same  yolume,  in  a  similar 
case,  his  Lordship  says :  "  If  the  defendant  in  the  present  case  is 
in  Ireland,  go  you  to  Ireland  and  sue  him  there.'* 

I  liave  cited  these  observations  of  his  Lordship  at  length, 
becaose  they  may  seem  opposed  to  the  views  I  have  taken.  But, 
in  the  first  place,  it  is  evident  that  these  observations  are  founded 
on  the  supposition  that  the  order  under  consideration,  giving 
powers  to  direct  service  upon  a  defendant  out  of  the  jurisdiction, 
was  not  authorised  by  the  statute  in  the  class  of  suits  then  before 
him,  and  therefore  that  he  had  no  power  to  direct  such  service, 
in  which  opinion,  as  I  have  said,  his  Lordship  was  afterwards 
overrnled ;  and  in  the  next  place,  it  is  evident  that  they  cannot 
apply  to  cases  in  which  the  statute  law  of  the  country  authorises 
the  Court  to  direct  service  on  a  defendant  out  of  the  jurisdiction, 
and  in  which,  moreover,  by  general  agreement  among  European 
nations,  ''  contracts  ought  to  be  applied  and  interpreted  by  the 
law  of  the  country  where  they  are  made,  and  where  it  is  intended 
they  should  be  performed,"  and  in  which  cases  the  Court  has 
consequently  a  better  right  to  determine  the  questions  at  issue 
than  the  Courts  of  the  place  where  the  defendant  may  reside. 

Now,  admitting  to  the  fullest  extent  the  principle  that  was  so 
forcibly  pressed  upon  us  during  the  argument,  viz.,  that  an 
attempt  to  enforce  the  jurisdiction  of  a  Court  beyond  its  terri- 
torial limits  might  be  justly  treated  as  an  invasion  of  the  foreign 
jurisdiction,  it  seems  to  me,  from  the  references  I  have  cited, 
that  that  is  not  the  question  in  this  case.  The  question,  in  the 
view  I  take,  is  this — ought  this  Court,  as  a  matter  of  inter- 
national law,  to  recognise  the  judgment  of  the  Court  of  Victoria, 
and  to  order  it  to  be  enforced  ?  It  seems  to  me  that  the 
judgment,  as  a  judgment  of  a  foreign  Court,  is  surrounded  by 
all  die  circumstances  which  should  entitle  it  to  consideration 
from  this  Court.  It  is  not  the  case  of  a  contract  made  by  the 
defendant  while  on  a  temporary  visit,  as  in  the  Brisbane  Oyster 
Company  v.  Hmerson   (8) ;    and  in  Boiisillon  v.  Bousillon  (7) ; 
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nor  is  it  the  case  of  a  judgment  by  de&nlt  against  tlie  defendant 
without  notice  of  the  proceedings,  as  in  some  of  the  cases  I  have 
cited;  but  the  defendant,  while  a  resident  in  Victoria,  made 
fhuceit  J.  the  contract  sued  on,  and  became  liable  for  breach  of  it  while  he 
was  so  resident,  and  when  so  liable  he  left  the  colony  to  avoid  legal 
proceedings,  although  the  motive  of  his  leaving  is,  I  think,  not 
material  for  this  decision.  Under  such  circumstances  the  Court 
of  Victoria  had  authority  by  statute  to  direct  service  of  the  writ 
on  the  defendant  while  out  of  the  jurisdiction,  and,  on  his  not 
appearing  after  service,  to  enter  up  judgment  by  defaidt.  Under 
the  general  powers  of  the  Court,  without  statute,  it  had  no  such 
authority.  The  judgment  was  therefore  regular,  according  to 
the  statute  law  of  Victoria,  by  which  the  defendant,  when, 
while  still  resident  there,  he  became  liable,  was  bound,  and  it 
was  obtained  in  an  action  upon  a  contract  which  was  made,  and 
was  intended  to  be  performed,  and  was,  in  fact,  broken  in  that 
colony — a  contract  which  ought  to  be  applied  and  interpreted  by 
the  law  of  Victoria,  and  in  reference  to  which  the  Courts  of 
Victoria  had  a  better  right  to  determine  the  questions  at  issue 
than  the  Court  of  the  place  where  the  defendant  might  after- 
wards reside,  for  "it  is  impossible,"  says  Lord  Kenyon,  ''that  a 
contract  made  in  one  country  should  be  governed  by  the  laws  of 
another ^^ — Smith  v.  Buchanan  (17)  ;  in  which  case  "it  would 
seem  reasonable'^ — to  use  the  words  of  Lord  Westbury-^ 
that  the  Court  of  Victoria  "  should  receive  jurisdiction  and  the 
power  of  citing  absent  parties,  though  residing  in  a  foreign  land.'* 

In  a  judgment  obtained  under  such  circumstances  I  am  unable 
to  see  anything  inconsistent  with  the.  principles  of  natural 
justice,  or  with  the  principles  of  international  law,  which  should 
prevent  the  aid  of  this  Court  from  being  given.  And,  indeed,  it 
would  be  strange  if  this  Court  should  hold  such  a  proceeding 
inconsistent  with  natural  justice,  when  by  our  statute  law  we 
have  the  same  power  to  order  a  writ  of  summons  to  be  served 
on  a  defendant  out  of  the  jurisdiction. 

A  good  deal  was  said  about  dragging  the  defendant  away 
from  his  home  to  another  colony,  and  compelling  him  to  take 
his  witnesses  there.     But  in  this  instance  the  hardship  is  all  the 
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other  way ;    for  tlie  contract  having  been  made  and  broken  in     1886 — 86. 
Victoria,  the  plaintifE  and  all  the  witnesses  in  the  case,  except      Bbbst 
the  defendant,  wonld  in  all  probability  be  in  Victoria.  SmAD. 

Having  given  much  consideration  to  this  case — ^more,  I  should    Faucett  J. 
flay,  in  consequence  of  having  read  his  Honour^s  judgment — ^I 
am  of  opinion   that   under  the  circumstances   of  this  case  as 
admitted — it  is  not  necessary  to  go  further — the  judgment  of  the 
Court  of  Victoria  ought  to  be  enforced  here, 

WiNMYBE,  J.  In  this  case  the  plaintiff  moved  for  leave  to  Windeyer  J. 
issue  execution  against  the  defendant  upon  a  judgment  of  the 
Supreme  Court  of  Victoria,  of  which  a  memorial  had  been  filed 
under  the  provisions  of  the  Act  19  Vic.  No.  12.  As  the  cir- 
cumstances under  which  the  application  has  been  made  have 
been  stated  by  their  Honours,  it  is  unnecessary  for  me  to  repeat 
them. 

The  objection  is  now  taken  on  behalf  of  the  defendant  that 
having  left  Victoria  before  action  was  brought,  he  is  not  bound 
to  obey  the  Victorian  judgment,  and  that  this  Court  should  not 
in  its  discretion  allow  execution  to  issue  against  him.  A  number 
of  cases  have  been  cited  in  support  of  the  arguments  used  on 
either  side,  but  none  are  decisive  of  the  question  before  us.  I 
ap^e,  however,  with  Mr.  Justice  Faucett  in  thinking  that  we 
should  adopt  the  view  of  the  law,  apparently  approved  of  by  the 
Court  of  Queen^s  Bench  in  the  case  Schibsby  v.  Westenholz  (4), 
that  as  the  defendant  was  within  Victoria  at  the  time  his 
obligation  was  contracted  he  is  bound  by  the  judgment  of  its 
Court,  though  he  left  Victoria  before  the  suit  was  instituted 
against  him. 

This  view  of  the  law  is  consonant  with  justice,  inasmuch  as  it 
tends  to  discourage  persons  from  endeavouring  to  evade  the 
consequences  of  their  obligations,  and  prevents  them  defeating 
ihe  rights  of  those  with  whom  they  have  contracted  under  a 
mutual  responsibility  to  the  law  of  the  country  in  which  they 
vere  both  living,  and  to  which  they  both  owed  allegiance  at  the 
lame.  If  it  be  said  that  the  right  of  the  Victorian  Court  acting 
under  a  Victorian  statute,  to  allow  service  upon  a  person  resident 
in  N.S.W.,  should  not  be  recognised  by  us,  as  it  is  an  invasion  of 
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1885—86.  the  territorial  rights  of  this  colony,  it  may  be  answered  in  the 
Bebsy  words  of  Lord  Chelmsford,  in  the  case  of  Drummond  v.  Drummond 
Shaad.  i^^)y  *^**  ^^®  Legislature  of  every  country  has  power  to  regulate 
Windeyer  J   the  course  of  proceedings  in  its  own  Court. 

Our  Legislature,  in  section  15  of  the  Oomnwn  Law  Procedure 
Act,  17  Vic.  No.  21,  has  provided  for  service  of  a  summons  out  of 
the  jurisdiction  where  the  cause  of  action  arose  within  the  juris- 
diction, or  in  respect,  of  the  breach  of  a  contract  made  within  the 
jurisdiction,  and  for  the  prosecution  of  such  proceedings  to 
judgment  in  the  absence  of  the  defendant,  thus  giving  the 
residents  of  this  colony  similar  rights  to  those  given  by  the 
Legislature  of  Victoria  to  residents  of  that  colony  under  section 
90  of  the  Victorian  O.L.P.  Act,  28  Vic.  No.  247. 

As  Lord  Chelmsford  says  they  may,  both  Legislatures  have 
doubtless  assumed  that  the  consent  of  the  neighbouring  colony 
would  be  given  to  the  service  of  the  process  of  their  respective 
Courts  within  the  territory  of  the  other,  when  such  service  was 
effected  in  cases  where  by  international  law  a  foreign  judgment 
would  be  binding. 

The  question  which  the  Court  has  to  determine  is  whether  the 
judgment  of  the  Supreme  Court  of  Victoria,  given  under  the 
provisions  of  an  Act  similar  to  our  own,  shall  be  enforced.  Aa 
both  parties  at  the  time  of  making  the  contract  were  residents  in 
Victoria,  it  appears  to  me  that  it  was  made  subject  to  the  law  of 
Victoria,  and  that  the  defendant  cannot  complain  if  this  Court 
enforces  against  him  a  Victorian  law,  by  which  he  was  bound  at 
the  time  he  entered  into  his  obligation. 

To  hold  him  bound  by  such  judgment  regularly  obtained  in  no 
way  prevents  us  from  entering  upon  the  examination  of  a  foreign 
judgment,  which  is  challenged  on  the  ground  of  its  being  con* 
trary  to  natural  justice,  or  its  having  been  obtained  by  frauds 
and  our  decision  proceeds  upon  what  is  recognised  in  Willian» 
V.  Jones,  Schibsby  v.  Westenholz,  and  BousUhn  v.  Rousillon, 
as  the  true  principle  on  which  the  judgments  of  foreign  tribunals 
are  enforced  in  England,  viz.,  that  the  judgment  of  a  Court  of  com- 
petent jurisdiction  over  the  defendant  imposes  a  duty  or 
obligation  on  the  defendant  to  pay  the  sum  for  which  judgment 
is  gpiven,  which  the  Court  is  bound  to  enforce.     And  thoagh  this 
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is  said  to  be  the  principle  on  wliicli  tlie  Courts  of  England  act    1885—86. 
rather  than  on  wliat  is  called  comity^  we  can  hardly  throw  the      Bbbbt 
question  of  comity  out  of  consideration  in  a  case  depending  upon      Shead. 
a  statute,  the  preamble  of  which  recites  that  it  is  enacted  because  windeyer  J. 
''the  proximity  of  the  sereral  Australasian  colonies  to  each  other, 
and  the   separation   of    their  respective   jurisdictions,   greatly    - 
&ciUtate  the  evasion  of  the  judgments,  decrees,  rules  and  orders 
of  the  Supreme  Courts  of  the  said  colonies  respectively/'  and 
when  we  find,  moreover,  that  similar  provisions  to  our  own  as  to 
effecting  foreign  service,  and  as  to  issuing  execution  upon  a 
memorial  of  the  judgment  of  our  Supreme  Court,  are  in  force  in 
Victoria. 

There,  indeed,  I  find  that  the  Supreme  Court  of  Victoria  has, 
going  further  than  this  Court  did  in  the  case  of  the  Brisbane 
Oyster  Fishery  Company  v.  Emerson  (3),  decided  in  the  case  of 
MuIUtis  v.  Ditchbume  (18),  that  where  a  judgment  of  this  Court 
was  regularly  obtained  in  his  absence  against  a  person  who  made 
a  contract  in  this  colony  when  not  domiciled  here,  he  was  bound 
by  our  judgment,  and  could  not  dispute  our  jurisdiction. 

Whether  we  decide  therefore  on  the  principle  that  the 
defendant  is  bound  by  the  judgment  of  a  Court  of  competent  juris- 
diction over  him,  inasmuch  as  he  owed  allegiance  to  the  laws  of 
the  colony  in  which  he  was  residing  at  the  time  he  entered  into 
his  obligation,  or  whether  we  decide  upon  the  grounds  of  comity, 
I  am  clearly  of  opinion  that  it  is  no  ground  of  refusing  to  issue 
execution  that  the  defendant  was  not  resident  in  Victoria  when 
the  suit  was  instituted  against  him. 

Upon  the  technical  ground,  however,  that  the  memorial  is  not 
in  accordance  with  the  statute,  inasmuch  as  it  does  not  give  the 
addition  of  the  defendant,  I  think  that  the  application  must  be 
refused,  but  without  costs. 

Application  refused^  without  costs. 

Attorney  for  plaintiff :  D.  L.  Levy. 
Attorney  for  defendant :  Ashdown. 

(18)  6  A.J.B.  119. 
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Feb,  12.       MandafMU — DtrecHng  Engineer-in^Chief  to  issue  certifieate  of  his  satisfactum  wUh 

work  completed — Jurisdiction. 
Martin  CJ* 

Faucett  J.        The  applicants  for  a  mandamus  entered  into  a  contract  with  the  Com- 
and  missioner  of  Railways  for  the  construction  of  a  line  of  rail,  and  by  such  contract 

Wtndetfer  J  •  ^^^q  obtaining  of  the  certificate  of  the  Engineer-in-Chief  was  a  condition  precedent 
to  the  right  of  the  applicants  to  sue  in  respect  of  the  work  done.  The  line  of 
railway  was  completed  by  the  applicants  and  handed  oyer  by  them  to  the 
Govemment,  and  has  been  in  use  for  some  time ;  but  the  Engineer-in-Chief 
refused  to  give  his  certificate  of  the  due  fulfilment  of  the  contract  to  his 
satisfaction,  alleg^ing  as  a  reason  that  the  applicants  and  he  could  not  agree  as 
to  the  amount  of  the  balance  payable  under  the  contract.  On  motion  for  a  rule 
nisi  for  a  mandamus  directing  the  Engineer-in-Chief  to  grant  his  certificate  that 
the  works  had  been  completed  to  his  satisfaction : — 

Held,  that  the  application  must  be  refused.  This  case  cannot  be  distinguished 
from  the  case  of  a  contract  between  private  individuals.  Further,  there  was  no 
evidence  that  the  Engineer-in-Chief  was  satisfied  with  the  work  done. 

Mandamus.  Application  of  John  O'Ronrke  and  James  McSharry 
for  a  rule  nisi  for  a  mandamus  directing  Mr.  Whitton,  the 
Engineer-in-Chief  for  Railways,  to  grant  to  them  "his  certificate, 
certifying  that  the  works  done  by  the  said  0*Rourke  and 
McSharry,  in  the  construction  of  the  railway  line  from  Murram- 
burrah  to  Young,  have  been  satisfactorily  executed  or  completed 
to  the  satisfaction  of  the  said  Engineer-in-Chief  for  Railways. 

The  following  facts  were  stated  by  McSharry  in  his  affida^ts 
filed  on  the  making  of  this  application  : — 

1.  In  or  about  September,  1882,  the  applicants  entered  into  a 
written  contract  with  the  Commissioner  of  Railways  for  the  con- 
struction of  a  railway  line  from  Murrumburrah  to  Young.  The 
24th  clause  of  the  conditions  of  the  contract  was  as  follows : — 
'^  Payment  will  be  made  once  in  every  month  (unless  same  shall 
become  not  payable  by  reason  of  anything  contained  in  these 
conditions),  on  the  engineer's  certificate,  as  the  work  proceeds,  in 
the  proportion  of  90  per  cent,  of  the  work  satisfactorily  executed; 
and  the  remaining  1 0  per  cent,  will  be  paid  after  the  engineer 
has  certified  that  the  whole  of  the  works  have  been  completed  to 
his  entire  satisfaction.  And  it  is  expressly  declared  that  the 
obtaining  of  a  certificate  from  the  engineer  that  the  work  done 
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by  the  contractors  has  been  satisfactorily  execnted  or  completed  1^^" 
to  bis  satisfaction^  shall  be  a  condition  precedent  to  the  con-  Re 
tractors  having  any  right  or  cause  of  action  in  respect  of  any 
work  done  or  materials  provided",  and  to  the  contractors  having 
any  right  of  action  and  claim  to  the  payments  from  time  to  time 
to  be  made  hereunder,  as  well  as  to  the  final  payment  upon  the 
whole  of  the  work  being  finished/^  2.  The  works  specified  in  the 
said  contract  were  faithfully  performed  and  completed  by  the 
applicants ;  and  the  said  railway  line  was  taken  possession  of  by 
the  Commissioner  of  Railways,  and  was  opened  for  public  traffic 
on  26th  March,  1885,  and  has  since  then,  and  still  is,  in  use  by 
the  Government  for  public  traffic,  as  aforesaid.  8.  There  is  now 
dae  by  the  Government  to  the  applicants  for  the  construction  of 
the  said  railway  line,  under  the  said  contract,  a  balance  of 
-52,OOOZ.,  or  thereabouts,  including  a  sum  of  5000Z.  deposited  by 
the  applicants  as  security  for  the  completion  of  the  said  contract, 
for  the  payment  of  which  I  am  advised  that  it  is  requisite  to 
obtain  from  the  Engineer-in-Chief  his  certificate,  .certifying  that 
the  works  contracted  to  be  done  under  the  said  contract  have  been 
performed  to  his  entire  satisfaction,  as  provided  by  the  said  24th 
«lanse  of  the  said  agreement.  4.  During  the  year  1885,  after  the 
•completion  of  the  said  contract,  I,  on  behalf  of  the  said  firm, 
frequently  applied  to  the  Engineer-in-Chief,  requesting  him  to 
furnish  us  with  such  certificate  as  aforesaid ;  but  he  declined  to 
do  80,  his  reason  being  that  we  could  not  agree  with  him  as  to  the 
ikmomit  of  the  balance  payable  to  us. 

The  affidavit  then  set  out  several  letters  written  to  the  Engineer- 
in-Chief  by  the  solicitors  for  the  applicants,  between  the  24th 
Kovember,  1885,  and  2nd  February,  1886,  asking  for  a  cer- 
tificate, and  if  not,  asking  him  to  point  out  what  part  of  the 
work  he  was  dissatisfied  with.  To  these  letters  no  answer  was 
returned,  save  a  simple  acknowledgment  of  their  receipt. 
'  In  a  supplementary  affidavit,  McSharry  stated  that  an  inter- 
"viewtook  place  between  the  Minister  of  Works,  the  Engineer-in- 
Chief,  and  himself,  in  which  the  Engineer-in-Chief,  in  answer  to 
A  question  from  the  Minister  as  to  what  were  the  difficulties  in 
^%ard  to  the  settlement  of  the  applicants'  contract,  said  that 
Aere  were  claims  which  required  explanation,  but  he  made  no 
^.8.WJL,VaLVn.,Law-  E 
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objection  that  the  work  was  not  completed  to  his  entire  satis^ 
faction.  In  answer  to  a  question  by  the  Minister^  asking  him 
whether  there  was  any  objection  to  pay  the  applicants  the  deposit- 
money,  he  said,  "  Yes,  I  have  every  objection.**  On  the  Minister 
asking  whether  the  deposit-money  had  not  been  returned  on  other 
occasions  under  similar  circumstances,  the  Engineer-in-Chief 
replied,  '*  That  it  had  been  returned  on  several  occasions ;  that  it 
was  a  matter  left  to  his  own  discretion,  and  in  the  face  of  a 
lawyer's  letter  from  McSharry's  solicitor,  he  would  not  pay  the^ 
deposit  in  this  case." 

Barley,  Q.C.  {Want  with  him),  for  the  applicants.  The^ 
Engineer-in-Chief  has  a  public  duty  to  perform  in  granting  or 
withholding  certificates  as  to  the  due  performance  of  public 
works :  R.  v.  The  Vice-chancellor  of  Cambridge  University  (1)  • 
jB.  V,  Windham  (2);  JJ.  v.  The  Lords  Commissionere  of  the  Treasury 
(3)  5  R.  V.  Port  and  Harbour  Commissioners  of  Southampton  (4)  > 
R.  V.  Groodrich  (5). 

MaHin  C.J.  giR  James  Martin,  C.J.  This  is  an  application  for  a  rule  nist 
for  a  mandamus  made  under  these  circumstances.  The  applicants 
entered  into  a  contract  with  the  Commissioner  of  Kailways  to 
construct  a  certain  line  of  railway.  In  that  contract  there  was  a 
special  stipulation  that,  a9  the  works  progressed,  the  certificate  of 
the  Chief  Engineer  of  Railways  was  to  be  obtained  before  such, 
work  was  paid  for.  Payment  was  to  be  made  when  the  work 
was  done  to  the  satisfaction  of  the  engineer,  and  his  certificate 
obtained.  The  whole  of  the  works  contracted  to  be  done  were 
completed,  and  not  only  completed,  but  taken  over  by  tha^ 
Government.  Locomotives  now  run  upon  the  rails,  and  the  line 
has  been  used  by  the  public  for  some  months  past.  This  work, 
having  been  accomplished  in  this  way,  application  was  made  for 
the  usual  certificate  of  the  Chief  Engineer  to  enable  the  con«» 
tractors,  the  present  applicants,  to  make  their  claim  for  the 
balance  due  to  them.  But  although  they  repeatedly  applied 
for  this  certificate,  no  answer  has  been  vouchsafed.     The  Chief 

(1)  3  Burr.  1647*  (3)  4  Ad.  &  EU.  286. 

(2)  1  Cowp.  377.  (4)  1  B.  &  S.  81 ;  30  L.J.  Q.B.  Z4A^ 

(6)  19  L.J.  Q.B.  413. 
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Engineer  does  not  say  that  the  work  was  not  done  to  his  satis-  .  1886. 
faction^  bat  he  does  not  give  a  certificate.  The  present  applicants  Be 
Ihoa  cannot  enforce  their  claim  against  the  Govemment^  becanse 
the  obtaining  of  the  certificate  of  the  Chief  Engineer  is  a 
condition  precedent.  This  is  laid  down  in  the  case  of  Milner  v. 
Field  (6),  where  Chief  Baron  Pollock  says,  "Where  by  the 
contract  itself,  the  certificate  of  a  surveyor  is  made  a  condition 
precedent  to  the  right  of  payment,  even  if  it  be  withheld  by 
fraud,  that  is  only  the  subject  of  a  cross-action.^'  That  is  a 
strong  statement,  but  the  principle  there  enunciated  has  been 
acted  on  in  other  cases. 

As  they  can  obtain  no  answer  from  the  Chief  Engineer,  the 
present  applicants  come  to  this  Court  for  a  mandamiM  to 
compel  the  Chief  Engineer  to  do  what,  judging  from  his  conduct, 
he  ought  to  do.  We  are  asked  to  draw  this  inference,  that  the 
work  has  been  done  to  his  satisfaction,  and  that  a  duty  lies  on 
him  to  grant  the  certificate,  and  a  corresponding  right  exists  on 
the  part  of  these  applicants  to  have  the  order  of  this  Court  that 
this  should  be  done. 

We  have  been  referred  to  several  cases  in  which  a  writ  of 
mandamus  is  demandable  as  of  right,  and  also  to  other  cases 
in  which  the  issue  of  the  writ  is  in  the  discretion  of  the  Court, 
and  where  there  is  no  other  remedy.  I  am  of  opinion 
that  these  authorities  do  not  meet  a  case  of  this. sort.  Two 
cases  have  particularly  been  mentioned.  The  first  is  iZ.  v.  The 
Viee-Ohancellor  of  Cambridge  (1).  It  is  a  very  long  case;  but 
the  head  note  is  as  follows :  ^^  Mandamus  lies  to  compel  the 
University  to  put  their  seal  to  their  appointment  of  their  High 
Steward.''  In  the  course  of  his  judgment,  Lord  Mansfield  says 
(p.  1659)  :  "  But  it  is  said  that  the  franchise  of  the  court-leet 
is  in  tjie  town  of  Cambridge,  and  not  in  the  University,  But 
the  University  have  enjoyed  it  long ;  and  they  are  now  in 
possession  of  it ;  and  they  have  elected  Lord  Hardwicke  under 
this  claim  of  many  ages'  standing.  And  the  town  do  not 
appear  to  us  to  dispute  it.  But  if  it  were  not  so,  I  should 
still  Ihink  that,  as  there  is  no  other  specific  remedy,  the 
Court  ought    to    grant   the   writ.     And    so    they  will   do   in 

(6)  6  Ezch.  829. 
E  2 
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1886.  eccleBiastical  cases^  where  it  appears  there  is  no  other  specific 
Re         remedy." 

The  other  authority  is  the  case  of  iJ.  v.  Windham  (2),  the 
marginal  note  of  which  is  as  follows :  "  MandamiAS  granted  to 
compel  the  Warden  of  Wadham  College  to  affix  the  common 
seal  of  the  College  to  an  answer  of  the  fellows^  dbc.^  in  Chancery 
contrary  to  his  own  separate  answer  put  in."  At  p.  378  is  this 
passage  in  the  judgment  of  Lord  Mansfield :  "Then,  is  it  new^  in 
principle  to  apply  for  a  mandamiMi  to  have  a  corporate  seal  put 
to  an  instrument?  Certainly  not.  The  case  of  Lord  High 
Steward  of  the  University  of  Cambridge  is  an  authority  upon 
the .  subject.  Here  the  application  is  for  a  mandamits  to  compel 
the  Warden  to  put  the  seal  to  an  answer.  If  the  parties  have  a 
right,  we  shall  stop  all  proceedings  by  refusing  it,  for  the  Court 
of  Chancery  cannot  proceed  without  the  seal  is  put."  The 
former  of  these  decisions  was  made  in- 1765,  and  the  other  in 
1776. 

These  authorities  are,  no  doubt,  good  when  considered  with 
reference  to  the  facts  of  each  case.  But  is  this  present  a  case 
like  either  of  these  ?  The  Universities  of  Cambridge  and  Oxford 
are  bodies  which  stand  on  a  very  peculiar  footing.  They  may 
not  be  like  a  Court  of  Justice ;  they  may  not  be  a  public  body 
like  a  public  corporation  ;  but  they  are  great  public  institutions. 
The  Court  of  King's  Bench  has  held  in  the  two  cases  I  have 
mentioned  that  the  writ  of  mandamus  will  lie  against  them. 

There  are  a  great  number  of  other  cases  where  a  mandamus  has 
been  granted  to  direct  the  discharge  of  a  public  duty,  and  to 
direct  the  hearing  of  a  particular  application.  Where  by  statute 
a  particular  duty  is  imposed  on  any  individual — which  duty,  on 
being  directed  by  Act  of  Parliament  to  be  performed,  becomes 
a  public  duty — ^a  mandamus  will  lie.  The  case  of  R.  v.  Oood- 
rich  (5),  to  which  we  have  been  referred,  is  a  case  of  that  kind. 
There  the  Act  of  Parliament  authorised  the  making  of  a  canal. 
The  question  arose  whether  it  was  right  that  the  work  should  be 
done  in  a  particular  way.  It  thereupon  became  necessary  to 
appoint  persons  to  inquire  whether  certain  steps  taken  were 
correct  or  not.  Arbitrators  were  appointed ;  and  then,  the 
arbitrators  not  having  appointed  an  umpire  according  to  the 
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directions  of  the  Act  of  Parliament,  a  mandamus  was  granted       Xflse. 
to  compel  that  to  be  done  which  was  directed  by  the  statute,  JBe 

In  the  case  now  before  ns  there  is  no  question  of  non-compli-  j-^!"*^' 
anoe  with  the  directions  of  any  Act  of  Parliament.  I  cannot 
distinguish  between  the  case  of  a  contract  between,  private  indi- 
viduals and  the  contract  in  this  case.  Whoever  heard  of  an 
application  being  made  for  a  writ  of  mandamus  to  compel  a 
surveyor  or  an  architect  to  give  a  certificate,  even  although  it 
were  dear  that  he  had  improperly  refused  it !  In  the  very  strong 
case  put  in  the  judgment  delivered  in  the  case  of  Milner  v.  Field 
(6),  the  Court  held  that  there  was  fraud ;  yet  no  application  was 
there  made  for  a  mandamus  to  compel  the  surveyor  to  grant  a 
certificate.  If  the  present  contention  of  the  applicants  here 
were  correct,  the  plaintiffs  in  that  case  could  have  obtained  a 
mandamus^  and  then,  on  obtaining  the  certificate,  they  could 
])ave  proceeded  with  the  action. 

Even  if  we  have  this  power,  it  can  only  be  granted  where  the 
person  against  whom  it  is  asked  that  a  mandamnis  should  issue 
lias  admitted  his  own  error,  and  that  he  was  satisfied  with  the 
work  done.  But  here  we  can  only  gather  by  inference  that  the 
Chief  Engineer  has  been  satisfied ;  and  that  would  be  a  question 
for  a  jury  to  determine  as  a  matter  of  fact.  If  we  were  to  direct 
the  mandamus  to  issue,  we  should  be  compelling  the  Chief 
Engineer  to  grant  a  certificate,  although  we  have  no  evidence 
that  he  was  satisfied  with  the  work,  except  the  inference  to  be 
drawn  from  his  course  of  action. 

If  it  were  clear  that  he  had  said  in  so  many  words  that  he  was 
aatisfied,  even  then  the  writ  could  not  go.  At  the  same  time,  the 
coarse  taken  by  the  Chief  Engineer  seems,  on  the  affidavits  filed^ 
scarcely  a  justifiable  one.  The  sum  being  so  large,  it  seems 
extremely  hard  that  the  money  should  be  withheld.  It  is  said 
that  the  dispute  between  him  and  the  applicants  arose  from  the 
extravagant  claim  made  by  them  for  extras.  Because  they  did 
not  acquiesce  in  the  view  taken  by  the  Chief  Engineer,  this 
pressure  is  put  upon  them.  That  is  not  a  proper  pressure  to 
nse.  Very  likely  an  action,  if  the  &cts  were  clearly  proved, 
would  lie  against  him  for  his  refusal  to  grant  a  certificate.  No 
doubt,  where  a  surveyor  or  an  architect  acts  in  collusion  with  his 


70  CASES  AT  LAWt  [N*  S,  W»  B. 

1886.       employer^  an  action  will  He  against  him.    Bat  here  no  collnaion 
Be         was  proved.     I  am  of  opinion  that  the  application  now  made  for 
„     ?^Z'  a  mandamus  mast  be  refased. 

FaueeitJ.  Paucktt,  J.  I  am  of  the  same  opinion.  We  have  been 
strongly  orged  to  grant  a  role  in  this  case  in  conseqaence  of  the 
large  amount  of  money  in  question;  but  this  Court  is  not 
influenced  by  the  amount  of  money  involyed^  but  must  in  each 
case  determine  according  to  the  law. 

This  application  is  manifestly  one  of  first  impression.  There  is 
no  precedent  in  the  books  for  such  an  application^  and  no 
principle  of  law  on  which  it  would  be  possible  to  grant  the 
mandamus  asked  for. 

During  the  short  recess  at  luncheon  time^  I  have  looked 
through  Bacon^s  Abridgment  and  Viner^a  Abridgment,  and  the 
greater  part  of  Fisher's  Digest,  in  which  are  collected  the  cases 
under  the  head  of  "Mandamus "  I  find  no  case  approaching 
to  this  in  which  a  mandamus  has  been  granted.  All  the  cases 
cited  in  those  works  were  of  proceedings  taken  in  respect  of 
public  bodies  or  public  officers,  and  in  respect  of  some  public 
duty  to  be  performed  by  such  public  body  or  officer.  As  laid 
down  by  these  cases,  a  public  officer  is  a  person  who  is  called 
upon  to  perform  a  public  duty.  If,  in  the  case  now  before  us, 
the  respondent  were  called  upon  to  do  anything  as  Engineer-in- 
Ghief,  he  might  be  compelled  by  this  Court  to  perform  it ;  but 
here  he  is  not  to  give  this  certificate  by  reason  of  his  position  in 
the  Government  service,  but  by  reason  of  a  contract  entered  into 
by  the  applicants.  They  have  no  right  to  come  to  this  Court 
except  by  virtue  of  their  contract.  We  are  asked  to  exercise  a 
high  prerogative  of  this  Court,  and  we  cannot  do  so  simply  to 
enforce  the  performance  of  a  private  contract. 

In  the  case  of  R.  v.  Windham  (2),  the  Warden  of  Wadham 
College,  Oxford  was  ordered  to  affix  the  seal  of  the  college  to  an 
answer  to  a  bill  in  Chancery.  The  duty  to  be  fulfilled  was  simply 
a  manual  act  to  be  performed  by  the  warden  in  the  discharge  of 
the  public  office  which  he  held — no  discretion  was  to  be  exercised 
by  him.  The  corporate  body  of  the  college  wanted  to  put  in  an 
answer  to  a  bill,  and  they  could  not  do  so  without  the  affixing  of 
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the  public  seal  by  the  warden.  In  tbis  case^  and  the  similar  case  ^^^' 
of  B.  V.  The  Vice-Ohancellor  of  Cambridge  (1),  the  Universities  of  Be 
Oxford  and  Cambridge  are  treated  as  public  bodies.  Here^  on 
the  other  hand^  we  are  called  upon  to  ask  a  person  to  whom  a 
■discretion  is  given,  not  only  to  give  expression  to  the  exercise  of 
his  discretion,  but  also  to  exercise  it.  Mr.  Barley  told  us  that  the 
Engineer-in-Chief  has  expressed  an  opinion,  and  all  that  is 
required  of  him  is  to  give  a  certificate  as  evidence  of  that 
expression  of  opinion.  The  contract  entered  into  by  the  applicants 
provides  that  the  satisfaction  of  the  Engineer-in-Chief,  as  to  the 
work  done,  is  to  be  expressed  by  a  certificate.  We  are  called 
opon  to  compel  him  to  exercise  his  discretion,  and  to  exercise  it 
in  writing. 

The  affidavits  filed  in  this  case  are  immaterial.  A  mandamvs 
is  issued  to  magistrates,  not  to  give  judgment,  but  to  hear  the 
<:ase.  The  Court  says  that  the  magistrate  has  a  right  to  hear  the 
case,  and  directs  him  to  do  so.  But  here  we  are  asked  to  direct 
the  Engineer-in-Chief  to  exercise  his  discretion.  The  position  of 
the  Engineer-in-Chief  under  this  contract  is  in  no  way  different 
from  that  of  an  architect  or  surveyor,  under  a  building  contract 
between  the  contractor  or  builder  and  the  owner  of  the  property. 

In  the  case  of  B,  v.  The  Vice-Chancellor  of  Oambridge  (1),  the 
Court  directed  the  respondent  to  put  the  seal  of  the  University  to 
the  appointment  of  a  particular  officer.  There  the  appointment 
had  been  made,  and  the  Cotirt  simply  ordered  that  the  seal 
should  be  put  to  it.  A  distinction  between  that  case  and  this 
is,  that  while  there  the  Vice- Chancellor  was  directed  to  express 
in  writing  a  decision  already  arrived  at,  here  we  are  asked  to 
<iirect  the  Engineer-in-Chief  to  form  an  opinion.  If  we  were 
to  grant  this  application,  we  should  open*  the  door  to  similar 
applications  in  every  private  contract  where  the  certificate  of  an 
architect  or  surveyor  had  not  been  given.  We  cannot  take 
that  course.     The  rule  must  be  refused. 

WiKDSYEB,  J.    I  concur  in  thinking  that  the  present  application  Windeyer  J. 

ought  to  be  refused. 

Bule  refused* 


Attorneys  for  applicants  :  Oannon  8f  McLaughlin. 
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1886.  CBOSS  T.  GOODE. 


Feb,  26.  Appeal  from  order  of  Jud^e  in  Chambers  refuting  certiorari  under  aee.  89  of 

the  DiMtriet  Courts  Act  (22   Tie,  No.  lS)—Juri9diction  of  Court  to  entertain 
Martin  CJ.    an  original  application. 

m^([  Where  a  Jndge  in  Chambers  has  refused  a  certiorari  under  section  89  of  the 

Innee  J.       Dittriet  Courts  Act  an  appeal  does  not  lie  to  the  Full  Court  against  such  refusal : 
but  an  application  for  the  same  thing  may  be  made  to  the  Court. 

Motion  by  the  defendant,  on  notice,  by  way  of  appeal  from  a 
decision  of  Windeyer^  J.,  in  Chambers,  for  a  writ  of  certiorari  to 
remove  the  above  action  from  the  District  Court  to  the  Supreme- 
Court. 

WisBy  for  the  plaintiff,  took  three  preliminary  objections  : — 
Firstly :  That  as  by  sees.  80,  90,  and  91  of  the  District  Courts 
Act  (22  Vic.  No.  18),  co-ordinate  jurisdiction  was  given  to- 
the  Court  or  to  a  Judge  thereof  in  Chambers,  and,  as  the  granting 
or  refusal  of  a  certiorari  was  a  matter  entirely  within  the  discretion 
of  the  Judge,  Outrimy.  Bowden,  1847  (1),  no  appeal  would  lie- 
from  the  decision  of  the  Judge  in  Chambers  to  the  Pull  Courts 
Ex  parte  Baillie  (2)  did  not  override  Outrim  v.  Bowden  (1)  ;. 
where  the  thing  to  be  done  depended  on  the  discretion  of  the 
Judge.  Maddocks  v.  Phillips  (3)  shows  that  in  certain  cases  a 
Judge  has  co-ordinate  jurisdiction  .with  the  Court.  See  also  jBar 
parte  Oamb  (4).  Secondly  :  There  was  no  appeal  from  an  order 
refusing  an  application  depending  on  the  discretion  of  the  Judge,, 
even  when  the  Judge  had  not  co-ordinate  jurisdiction :  (fBrien  v» 
Bamett  (5),  Thirdly:  No  appefl.1  lies  from  a  refusal  to  grant 
certiorari :  Boston  v.  Lelievre  (6) ;  as  appears  from  the  judg- 
ment of  Lord  Westbv/ry  at  p.  163. 

The  Attomey^Oeneral  {Simpson)  and  Bring  for  the  defendant. 
Ex  parte  Baillie  (2)  is  in  our  favour.  "In  cases  where  the 
Judge  acts  merely  as  the  delegate  or  representative  of  the  Court, 
it  may,  and  generally  will,  review  the  Judge's  discretion'^  Outrirrk^ 

(1)  Cited,  6  S.C.E.  at  p.  22.  (4)  Fost.  Diat.  Ct.  Pr.  p.  278. 

(2)  5  S.C.B.  17.  (5)  Cited  in  7  S.C.B.  844. 
(8)  6  N.  &  M.  270.                                  (6)  L.E.  8  P.C.  157. 
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y.  Bowden,  p.  22 ;  Warner  v.  Fischer  (7) ;  Parker  v.  Bristol  and       1886. 
Exeter  Railway  Company  (8) .  Cbobs 


V, 

Goods. 


Wise,  in  reply,  An  appeal  lies  to  quash  a  writ ;  but  not  where 
one  has  been  refused^  as  here^  and  where  there  is  consequently 
Dothing  before  the  Court.  The  Judge  has  decided  on  the  facts. 
The  defendant  ought  to  have  applied  de  novo,  and  not  by  way  of 
appeal. 

Sib  J.  Mabtik^  C.J,  In  this  case  a  preliminary  objection  was  Martin  CJ. 
taken  to  the  motion  now  made  to  the  Court.  It  appears  that  an 
appUcation  was  made  by  the  present  applicants  under  section  89 
of  the  District  Courts  Act  to  a  Judge  in  Chambers  for  a  writ  of 
certiorari  to  remove  the  case  into  the  Supreme  Court.  That 
application  having  been  refused^  the  objection  is  taken  that  an 
appeal  does  not  Ue  against  the  decision  of  a  Judge  refusing  an 
appUcation  of  this  kind.  Another  preliminary  objection  is  that> 
where  a  writ  of  certiorari  is  refused,  such  refusal  is  final,  and 
there  can  be  no  appeal  against. it« .  . 

As  to  the  first  objection,  there  appears  to  me  to  be  no  doubt 
whatever  that  an  application  for  a  writ  of  certiorari  may  be 
made  either  to  a  Judge  in  Chambers  or  to  the  Court.  As 
to  the  second  objection,  nothing  appearing  in  the  statute 
makbg  the  decision  of  a  Judge  in  such  an  application  final,  the 
ordinary  rule  applies  that  his  orders  are  examinable  by  the  . 
Court.  If  he  refuses,  as  in  this  case,  to  make  the  order  asked, 
an  implication  may  be  made  for  the  same  thing  to  the  Court. 
This  Court  may  thereupon  direct  that  the  order  refusing  the 
appUcation  be  disregarded,  and  that  the  writ  be  ordered  to  issue. 
This  is  done  in  cases  where  a  writ  has  been  improvidently  issued, 
or  without  jurisdiction. 

I  cannot  see  how  it  is  possible  for  us,  the  Judge  having  said 
that  in  his  discretion  the  writ  ought  not  to  issue,  to  order  his 
decision  to  be  set  aside.  How  can  we  say  that  a  writ  should  issue 
which  in  his  discretion  he  ordered  should  not  issue  ?  We  cannot 
go  into  that  matter.  That  is  different  from  an  independent 
appUcation  made  in  the  first  instance  to  the  Court.     Unless  this 

(7)  18  S.C.B.  262.  (8)  21  L.J.  Ex.  112. 
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1886.       rule  can  be  so  tnonlded  as  to  turn  it  into  an  .independent 

Cross       application^  it  most  be  discharged.     If  the  defendant  applies  to 

(jo^'jjjj^      have  his  rule  moulded  so  as  to  turn  it  into  an  application  for 

Martin  C.J.  a  writ  of  certiorari,  it  can  be  done.     I  see  nothing  in  the  statute 

to  prevent  an  independent  application  being  made^  although  I 

think  that  an  appeal  does  not  lie  against  the  refusal  of  a  Judge^ 

in  the  exercise  of  his  discretion^  to  grant  the  writ. 

Fauceti  J  Fauoett^  J.  It  is  quite  clear  that  when  a  Judge  has  exercised 
his  discretion^  it  is  impossible  for  the  Court  to  make  an  order  on 
appeal  from  the  exercise  of  such  discretion. 

inuei  Ji         Sib  G.  Innis^  J.     I  concur. 

The  Attomey-Oeneral  applied  that  the  rule  might  be  turned 
into  an  application  for  a  writ  of  certiorari. 

That  application  being  granted^  the  Court  granted  the  rule. 


Feb.  11  4"  26.  WELTON  v.  HAENETT. 

\Fleading—8eUoff  on  equitable  grounds— Court  of  Equity  mu$t  have  juriedictUm. 

Martin  0.  Jf 
Fauceti  J.        ^^^  mere  existence  of  cross  demands  will  not  entitle  a  defendant  to  an 

and  equitable  set-off :  the  defendant  most  further  show  facts  which  would  give 

Innea  J.      jurisdiction  to  a  Court  of  Equity  to  interfere  in  his  behalf. 

To  a  declaration  by  the  official  liquidator  of  a  bank  to  recover  the  amount  of 

the  defendant's  overdrawn  account,  the  defendant  pleaded  as  a  set-off  on 

equitable  grounds  that  certain  funds  stood  in  the  bank  in  the  names  of  different 

persons,  who  were  trustees  for  the  defendant  of  these  funds. 

Held,  on  demurrer,  that  the  plea  was  bad.  In  the  absence  of  notice  by 
him  to  the  bank,  the  defendant  could  not  obtain  an  unconditional  injunction 
in  equity  against  the  prosecution  of  the  plaintiff's  claim. 

Declaration.  The  official  liquidator  of  the  Oriental  Bank  Cor- 
poration and  Joint  Stock  Company,  duly  incorporated,  sues 
Richard  Harnett  for  money  payable  by  the  defendant  to  the 
plaintiff  as  such  official  liquidator  as  aforesaid,  for  money  lent 
by  the  Oriental  Bank  Corporation  to  the  defendant;  and  for 
money  paid  by  the  Oriental  Bank  Corporation  for  the  defendant 
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at  his  request;  and  for  money  received  by  the  defendant  for  the  l^^- 
ufle  of  the  Oriental  Bank  Corporation;  and  for  interest  upon  Welton 
money  due  from  the  defendant  to  the  Oriental  Bank  Corporation  habnxtt. 
and  forborne  at  interest  by  the  Oriental  Bank  Corporation  to 
the  defendant  at  his  request ;  and  for  interest  upon  money  due 
from  the  defendant  to  the  plaintifE  as  such  official  liquidator  as 
aforesaid^  and  forborne  at  interest  by  the  plaintifE  as  such  official 
liquidator  as  aforesaid  to  the  defendant  at  his  request ;  and  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiff  as 
such  official  liquidator  as  aforesaid  on  accounts  stated  between 
the  defendant  and  the  Oriental  Bank  Corporation;  and  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiff  as 
such  official  liquidator  as  aforesaid  on  accounts  stated  between 
the  defendant  and  the  plaintiff.  And  the  plaintiff  as  such  official 
liquidator  as  aforesaid  claims  14422. 18^.  9(2.  and  interest  thereon 
from  the  commencement  of  this  action  until  verdict  at  8Z.  per 
centum  per  annum. 

Plsa.  And  for  a  third  plea  the  defendant^  as  to  the  residue^ 
says,  for  defence  upon  equitable  grounds,  that  before  and  at  the 
time  of  the  appointment  of  the  plaintiff  as  the  said  official 
liquidator  of  the  said  Oriental  Bank  Corporation,  and  thence 
until  the  commencement  of  this  suit,  the  said  Oriental  Bank 
Corporation  was  and  stUl  is  indebted  in  divers  sums  of  money, 
hereinafter  mentioned,  equal  in  the  aggregate  to  the  amount  of 
the  claims  of  the  plaintiff  herein  pleaded  to — that  is  to"  say,  in 
the  gum  of  372Z.  Is.  lid.,  due  by  the  said  Oriental  Bank 
Corporation  to  the  defendant,  Richard  Hayes  Harnett  the 
younger,  and  Daniel  McAllister,  jointly,  for  moneys  lent  by  the 
defendant,  the  said  Bichard  Hayes  Harnett  the  younger,  and 
Daniel  McAllister,  to  the  said  Oriental  Bank  Corporation,  and 
for  moneys  received  by  the  said  Oriental  Bank  Corporation  for 
the  use  of  the  defendant,  the  said  Richard  Hayes  Harnett  the 
younger,  and  the  said  Daniel  McAllister,  jointly.  And  in  a 
further  sum  of  529Z.  13s.  4d.,  due  by  the  said  Oriental  Bank 
Corporation  to  the  said  Richard  Hayes  Harnett  the  younger 
separately,  for  money,  put  at  interest  by  the  said  Richard  Hayes 
Harnett  the  younger  to  the  said  Oriental  Bank  Corporation,  and 
for  interest  accrued  due  thereon  from  the  said  Oriental  Bank 
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_  1886,  Corporation  to  the  said  Bichard  Hayes  Harnett  the  younger. 
WxLTON  And  the  defendant  says  that  he  always  was  and  still  is  equitably 
Habxkt  *^^  beneficially  entitled  to  the  said  sums  of  money  and  each  of 
them^  and  that  the  said  Bichard  Hayes  Harnett  the  younger^ 
and  Daniel  McAllister^  never  at  any  time  had^  or  now  have> 
jointly  or  severally  or  otherwise,  any  •equitable  or  beneficial 
interest  in  or  to  the  said  sums,  or  either  of  them,  or  any  part  of 
them,  but  that  the  said  Bichard  Hayes  Harnett  the  younger> 
and  Daniel  McAllister,  in  respect  of  the  said  sum  of  372Z.  Is.  lid., 
and  the  said  Richard  Hayes  Harnett  the  younger  in  respect  of 
the  said  sum  of  529Z.  13^.  4(2.,  are  only  entitled  and  interested 
as  trustees  and  agents  on  behalf  of  the  defendant;  and  the 
defendant  claims  equitably  to  set-off  the  said  sums  against  the 
claim  of  the  plaintiff  herein  pleaded  to. 

Dbmurebr.  The  points  set  out  for  argument  being — 1.  That 
the  facts  set  forth  in  the  plea  do  not  entitle  the  defendant,  either 
at  law  or  in  equity,  to  set-off  the  debts  therein  mentioned. 
2.  That  the  fact  that  the  defendant  is  beneficially  entitled  to  the 
debts  is  not  of  itself  sufficient  to  enable  him  to  plead  those  debta 
as  a  set-off  in  equity. 

reb.il.  Barley,  Q.C.  {Pring  with  him),  for  the  plaintiff  (Feb.  II). 
The  defendant  cannot  rely  upon  an  equitable  set-off  unless  he 
alleges  such  facts  as  would  give  jurisdiction  to  a  Court  of 
Equity:  it  is  not  sufficient  to  allege  a  cross  demand.  The 
person  beneficially  entitled  is  only  regarded  as  the  real  owner^ 
when  there  is  notice  of  the  trust ;  and  it  is  not  alleged  in  the 
plea  that  the  bank  had  any  notice  that  these  sums  of  money 
really  belonged  to  the  defendant.  In  Cochrane  v.  Oreen  (1)^ 
Erie,  C.J.,  misunderstanding  the  decision  of  Lord  Oottenham  in. 
Clarke  v.  Oort  (2),  held  that  a  defendant  could  set-off  a  debt  due 
to  a  trustee  for  him  ;  but  that  mistake  is  set  right  in  Middleton 
Y.  Pollock  {S). 

C.  B.  Stephen  for  the  defendant.     It  is  inequitable  for  the 

official    liquidator    to    enforce    his    full    demand    against   the 

defendant  in  respect  of  this  overdraft  while  the  persons  who  are 

1)  9  C.B.N.8.  448.  (2)  1  Cr.  &  Ph.  154. 

(3)  L.B.  20  Eq.  29. 
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merely  trustees  for  the  defendant  can  only  receive  a  dividend  on        i^^- 


the  amonnt  owing  to  them  by  the  bank.     This  raises  an  equity     Wblton 
which  would  give  jurisdiction  to  a  Court  of  Equity  :  Middleton    h^h^btt 
Y.Poliock  (3).     But  independently  of  that,  this  plea  is  good: 
Thornton  v.  Maynard  (4),  where  a  plaintiff  was  suing  as  a  trustee, 
and  the  defendant,  who   had  a   claim  against  the  cestui  que 
trust,  was  allowed  to  set  it  off  by  equitable  plea. 

[Sib  J.  Mabtin^  C.J.  That  case  does  not  touch  the  point 
here.] 

We  rely  on  the  decision  in  Cochrane  v.  Green  (1),  which  is 
treated  as  correct  by  the  Master  of  the  Rolls  in  Middleton  v. 
PoUock  (3). 

Ou/r.  adv*  vult. 

Sib  J.  Martin,  C.J.  (Feb.  26).     This  is  an  action  brought  by      Feb,  26. 
the  official  liquidator    of    the    Oriental   Banking   Corporation  ^(^^tin  C.J. 
against  the  defendant,  to  recover  the  amount  of  an  overdraft 
which  the  defendant  had  in  the  bank. 

A  certain  portion  of  that  claim  was  met  by  a  payment  into 
Court ;  and  as  to  the  residue  of  the  claim,  there  was  a  plea  on 
equitable  grounds  which  substantially  set  up  this  kind  of 
defence :  that  certain  funds — two  separate  funds — ^stood  in  the 
l)ank,  one  in  the  name  of  the  defendant's  son,  and  the  other  in 
the  joint  names  of  the  defendant  and  his  son.  It  was  alleged 
that  both  of  these  funds  were  in  reality  the  property  of  the 
defendant ;  and  that  being  so,  the  defendant  offered  to  set-off 
these  funds,  which  were  his,  although  not  appearing  to  the  bank 
to  be  his,  in  answer  to  so  much  of  the  plaintifPs  claim  as  it 
amounts  to.     To  that  plea  there  has  been  a  demurrer. 

A  number  of  cases  have  been  cited  in  order  to  show  that  an 
equitable  set-off  may  be  pleaded.  It  is  not  necessary  that  the 
defendant  should  have  a  clear  legal  demand  against  the  plaintiff ; 
it  is  sufficient  if  he  should  have  an  equitable  demand  against  the 
plaintiff,  and  the  Judges  who  so  held  appear  to  have  laid  down 
the  law  in  very  general  terms.  On  referring  to  cases  which 
«eem  to  me  to  be  in  point  in  this  matter,  this  bald  statement  of 

(4)  L JU 10  CUP*  695 ;  44  LJwC.P.  382. 
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1886.  law  is  somewhat  modified^  as  appears  from  the  case  of  Bawsan  v. 
Wblton  Samuel  (5),  where  Cottenham,  L.C.,  says  (p.  178),  ''We  speak 
Habnktt.  fa°^li*rly  of  equitable  set-off,  as  distinguished  from  the-set  off  at 
Martin  C.J-  law ;  but  it  will  be  found  that  equitable  set-ofE  exists  in  cases 
where  the  party  seeking  the  benefit  of  it  can  show  some  equitable 
ground  of  being  protected  from  his  adversary's  demand*  The 
mere  existence  of  cross  demands  is  not  sufficient.'^  At  a  much 
later  period,  in  Middleton  v.  Pollock  (3),  that  authority  is  referred 
to  by  Jessel,  M.B. ;  and  at  p.  86  he  quotes  a  passage  from  the 
judgment  of  Cottenham,  L.J,,  in  OlarJc  v.  Gort  (2) ,  as  follows : 
''  'As  equity  recognises  the  assignee  of  a  debt  as  the  creditor, 
and  as  these  demands,  if  both  were  recoverable  at  law,  would  be 
the  subject  of  set-ofE,  so  if  equity  has  jurisdiction  of  the 
subject, matter,  it  will  enforce  the  set-off.'*'  Then  the  Master 
of  the  Rolls  goes  on  to  say,  "  Not  that  it  will  enforce  the  set-off 
without  any  special  jurisdiction.  He  would  have  said,  'so 
equity  will  enforce  the  set-off,'  if  that  were  the  doctrine;  but 
he  says,  '  so  if  equity  has  jurisdiction  of  the  subject  matter,* 
which  is  the  condition  precedent.  It  seems  to  me  that  it  was 
not  noticed  by  the  learned  Judges  in  the  Court  of  Common 
Pleas.  When  you  come  to  Rawaon  v.  Samuel,  I  think  he  puts 
that  very  plainly."  And  then  he  gives  the  passage  in  the 
judgment  in  Rawaon  v.  Samuel,  which  I  have  already  read. 
He  then  quotes  this  passage  from  the  same  case,  at  p.  179^ 
" '  Several  cases  were  cited  in  support  of  the  injunction,  but  in 
every  one  of  them,  except  Williams  v.  Daviea' — which  he 
disapproved  of — 'it  will  be  found  that  the  equity  of  the  bill 
impeached  the  title  to  the  legal  demand.'  Therefore  I  am  not 
able  to  assent  to  the  doctrine  laid  down  by  the  Court  of  Common 
Pleas  j  and  if  it  had  been  necessary — ^which  it  is  not — ^in  this 
case  to  decide  upon  that  ground,  I  should  have  thought  I  was 
following  the  decision  of  Lord  Cottenham  in  deciding  exactly 
the  other  way." 

With  reference  to  pleas  on  equitable  grounds,  they  are  not 

sustainable  unless  the  facts  which  they  set  up  would  authorise 

the  granting  by  a  Court  of  Equity  of  an  unconditional  injunction. 

We  are  driven  to  enquire  what  would  be  the  jurisdiction  of  a 

•(€)  Cr.  &Pb.  161.-.    . 
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Court  of  Eqnity.     Here  the  defendant  has  obtained  an  overdraft       X886. 

at  the  Oriental  Bank.     When  the  demand  was  made  on  him  to     Wxlton 

pay  it;  and  that  demand  is  not  complied  with^  could  he^  on    q^b!nbtt. 

being  sued  for  the  overdraf t^  go  to  a  Court  of  Equity^  and^  on  Martin  C.J. 

stating  the  facts  set  out  in  this  plea^  but  without  alleging  that 

the  bank  had  any  notice^  obtain  an  unconditional  injunction  ? 

Would  it  be  sufficient  for  him  to  say  that  without  the  knowledge 

of  the  bank  he  had  funds  in  the  bank  in  the  names  of  other 

persons  ?    I  think  not.     Such  proceedings  would  involve  much 

delay^  and  would    render   necessary    protracted   and   lengthy 

inquiries.     When  the  bank   granted   this  overdraft,   they  did 

not  contemplate  that  the  amount  for  which  they  might  sue 

would    be   subject   to   be   diminished    by  the   amount  to  the 

credit  of  accounts   standing   in   the   names  of  other  persons. 

The  plea  fails,  and  judgment  in  this  demurrer  must  be  for  the 

plaintiff. 

Paucbtt,  J.  I  am  of  the  same  opinion.  If  we  look  at  the  Faucett  J. 
facts  of  the  case  as  admitted  on  the  pleadings,  they  come  to 
this :  The  defendant  has  overdrawn  his  account,  and  the  bank 
sues  him.  The  defendant  says,  '^  True,  I  admit  that  I  owe  the 
overdraft,  but  you  have  money  in  your  hands  which  belongs  to 
me  in  equity,  although  you  do  not  know  it;  true,  I  have  not 
brought  the  parties  before  tjie  Court  in  whose  names  the  money 
stands ;  and  without  getting  any  release  from  them,  I  call  upon 
you  to  disregard  any  consideration  for  them,  and  to  allow  the 
amount  in  their  names  to  be  set  off  against  your  claim/'  Could 
a  bill  be  filed  against  the  bank  without  calling  upon  the  trustees? 
Would  a  Court  of  Equity  interfere  in  such  a  case,  where  the 
parties  were  not  before  the  Court  ? 

But  there  is  a  higher  ground,  that  there  is  no  notice  to  the 
bank  of  these  transactions.  The  bank  cannot  be  called  upon 
suddenly  to  pay  this  money  to  the  defendant,  as  to  which  there 
may  be  other  claims  by  the  persons  in  whose  names  the  money 
stands.  On  that  simple  ground,  and  on  the  fact  that  a  Court  of 
Equity  woxdd  not  grant  relief  to  the  defendant  if  he  merely 
called  upon  the  bank  to  pay,  filing  a  bill  against  the  bank  alone^ 
I  think  that  the  plea  is  bad. 


so 
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Welton 

V. 

Habnbtt. 
Faiieett  J« 


Bat  I  tliink  it  necoBsary  to  make  a  few  observations  with 
reference  to  the  case  of  Middleton  y.  Pollock  (S),  where  the 
Master  of  the  Bolls  has  expressed  the  law  applicable  in  matters 
of  this  kind.  He  uses  language  which  would  lead  one  to  suppose 
that  an  equitable  defence  in  the  present  state  of  the  law  may  be 
set  up  merely  when  it  is  impossible  to  impeach  the  claim  of  the 
plaintiff.  If  that  is  the  law^  then  an  equitable  defence  is  much 
the  same  as  a  plea  by  way  of  cross  action  under  our  statute, 
because  the  only  thing  necessary  is  that  the  plea  of  cross  action 
tnust  relate  to  the  plaintiff's  claim.  Looking  at  that  case  it  seems 
to  me  that  all  the  Judges  take  that  view^  that  the  equitable 
defence  must  be  connected  with  the  claim  or  demand.  If  that  is 
the  law^  the  defendant  will  lose  the  benefit  of  this  equitable 
def ence,  because  if  equity  follows  the  law,  then  the  set-off  will 
not  arise  except  out  of  the  matter  out  of  which  the  plaintiff's 
claim  arose. 

Take  a  claim  for  money.  The  plaintiff  says,  "  Yon  owe  me 
500Z.  on  account  of  a  contract.'*  The  defendant  says,  ''True,  I 
owe  you  that  money,  but  you  owe  me  money  on  a  matter 
altogether  different,  and  in  no  way  connected  with  it."  But  in 
order  to  give  the  defendant  the  benefit  of  the  Act,  which  allows 
equitable  defences  to  be  set  up,  then,  by  that  case,  he  must  show 
that  such  defence  arises  out  of  the  same  matter  as  the  plaintifiPs 
claim,  for  equity  must  follow  the  law. 

I  should  hesitate  to  say,  as  in  that  case,  that  an  equitable 
defence  cannot  be  allowed  as  to  another  matter,  different  from 
that  contained  in  the  plaintiff's  claim.  But  it  must  be  a  matter 
as  to  which  the  defendant  could  file  a  bill  in  equity. 

I  question  whether  the  language  of  the  Master  of  the  Bolls 
goes  to  that  extent ;  but  that  is  a  question  which  we  shall  be 
called  upon  to  decide  some  time  or  other. 


innesJ,  SiB  G.  Innes,  J.  I  also  am  of  opinion  that  the  plea  is 
bad,  and  that  the  demurrer  must  be  sustained.  At  first  sight  it 
does  seem  somewhat  inequitable  that  the  plaintiff  should  have 
the  benefit  of  the  money  which  belongs  to  the  defendant,  he,  the 
plaintiff,  only  being  called  upon,  since  the  liquidation,  to  pay  a 
certain  dividend  on  that  amount,  and  at  the  same  time  to  be  in  a 
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position  to  recover  the  full  amount  of  the  indebtedness  of  the        l^^* 
defendant  to  the  bank.     But  the  law  is  clear  that  a  defence  of     Wblton 
that  kind  cannot  be  admitted  on  equitable  grounds^  substantially    Habnbtt. 
for  the  reason  and  on  the  ground  taken  and  adhered  to  ever     Inns*  J. 
since  equitable  defences  to  actions  at  law  were  admitted^  that 
on  the  facts  stated  here  by  the  parties  a  Court  of  Equity  would 
not  grant  an  absolute  and   unconditional   injunction.      If  the 
defendant  had  brought  the  plaintiff  before  a  Court  of  Equity, 
he  must  also  have  brought  the  joint  depositors  before  the  Court, 
and  he  mast  have  proved  that  notice  had  been  given  by  the 
depositors  to  the  bank.       It   seems   to  me   that  we    are  not 
infringing  on  the  requirements  of  substantial  justice  in  adhering 
to  this  rule. 

I  think  myself  that  this  ground  does  not  absolutely  conflict 
with  the  decision  in  Cochrane  v.  Ch^een  (6),  but  is  distinguishable 
from  that  case. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff  :   Want,  Johnson  8f  Go, 
Attorneys  for  defendant :  Daintrey  ^  Oilder. 

(6)  9  C.B.  N.S.  448 ;  30  L  J.  C.P.  97. 


WILLIAMS  V.  THE  AUSTRALIAN  COBALT  &  MANGANESE  COMPANY.    Feb,  11,  26. 


BquUable  pUa  to  <ieiion  on  promissory  note — Breach  of  agreement  to 

renew — Fraud,  Martin  C.J. 

Faueett  J. 
Declaration  on  a  promissory  note  made  by  the  defendant  company  in  fayonr  &nd 

rf  H.,  and  indorsed  by  H.  to  the  plaintiff.  ^'»*«  ^' 

Plea,  on  equitable  grounds,  that  the  plaintiff  was  a  shareholder  in  the 
dtrfenduit  company,  and  knew  that  the  defendants  could  not  satisfy  the  amounts 
d  certain  promissory  notes  current,  and  among  them  the  note  to  H.  now  sued 
upon.  And  during  the  currency  of  such  notes,  and  in  order  to  put  the 
defendant  company  in  funds,  and  to  prevent  them  from  being  wound  up,  the 
parties  to  such  notes  and  the  plaintiff  agreed  that  the  several  notes  should  be 
niiewed  at  maturity.  And  afterwards  certain  of  the  parties,  in  whose  tAYOar 
■ach  notes  were  drawn,  in  part  performance  of  their  agreement,  renewed  the 
notea  held  by  them.  "  And  afterwards  the  said  H.  and  the  plaintiff,  in  fraud 
of  the  said  agreement,  and  intending  and  devising  to  gain  an  advantage  over 

N.S.W.E.  Vol.  VII.,  Law.  P 
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1886.  the  said  several  other  persons  who  had  renewed  the  said  promissory  notes  so 
~IZ  held  by  them  as  aforesaid,  atjreod  that  the   said  H.  should  transfer   to  the 

.  ^  plaintiff,  and  the  said  H.  did  accordingly  transfer  to  the  plaintiff,  by  endorae- 

AusTBALiAN  ment,  the  said  promissory  note  in  the  declaration  mentioned." 

Cobalt,  &c.       „  , ,  ,    , 

Qq  Held,  a  good  plea. 

Declaration.  James  Williams  sues  the  Australian  Cobalt  and 
Manganese  Company,  Limited,  for  that  the  defendant  company, 
on  the  9th  day  of  June,  1884,  by  its  promissory  note  now 
overdue,  promised  to  pay  Herrenschmidt  or  order  162i.  twelve 
months'  after  date,  which  said  promissory  note  was  indorsed 
by  the  said  Herrenschmidt  to  the  plaintiff.  But  the  defendant 
company  did  not  pay  the  same. 

Plea.  The  defendants,  for  defence  upon  equitable  grounds, 
say  that  before  the  accruing  of  the  cause  of  action  in  the 
declaration  mentioned  the  plaintiff  was,  and  ever  since  has 
continued  to  be,  a  large  shareholder  in  the  defendant  company, 
and  knew  as  the  fact  that  the  defendant  company  could  not 
satisfy  the  amounts  of  certain  promissory  notes  at  maturity, 
which  were  then  current,  and  which  the  defendants  had  before 
then  made  and  delivered  to  certain  persons,  to  wit  one  Herren- 
schmidt, which  is  the  note  in  the  declaration  mentioned,  one 
Ccmstable,  one  Wilson,  and  a  certain  firm  called  Mason  Brothers, 
Limited,  resj)ectively.  And  before  the  time  aforesaid,  and 
during  the  currency,  and  -in  order  to  enable  the  defendant 
company  to  acquire^  funds  for  the  purpose  of  ])nying  the  amounts 
of  tlie  several  proHii>sory  notes,  and  in  onluv  to  protect  tlir 
shareholders  of  the  said  company,  and  to  prevent  the  said 
company  from  being  wound  np,  the  said  <everal  parties  before* 
mentioned,  the  di'iVnd.ints  and  the  plaintiiT^  agix\Hl,  for  certain 
considerations  tli-'ii  m.^nti-med  betwecni  th-.'  ])'v/ti->s,  that  the  said 
several  promissory  notes  should,  at  their  respective  maturity,  be 
renewed,  and  beeonie  });L'\able  on  the  l^t  day  of  January,  1887, 
excepting  the  ]);••. niis>ory  nutc^  of  tlie  said  3Iason  Brothers, 
Liiiiited,  ^\  iiich  sLohld  hj  I'enewed  Ln-  a  iui  fnv,'r  period  of  six 
months,  and  tliat  tln^  said  several  persons  would  accept,  and  the 
defendants  would  give,  ])roinissory  notes  at  the  said  currency. 
.\nd  afterwards,  and  before  the  time  aforesaid,  and  after  certain 
of  the    said   per^sons — to   wit.    Constable,    Wilson,    and    Mason 
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Brothers,  Limited-.— in  performance  of  their  respective  agreements        i^^86. 
on   their   part,   had    renewed    the    said   promissory   notes    so    Williams 
respectively  held  by  them  as  aforesaid  in  terms  of  their  said  acstbalian 
agreement,  the  said  Herrenschmidt  and  the  plaintiff,  in  frand  of  Cobalt,  Ac. 
the  said  agreement,  and   intending  and  devising  to  gain  an 
advantage   over    the    said    several     other    persons     who    had 
renewed  the  said  promissory  notes  so  held  by  them  as  aforesaid, 
agreed  that  the   said    Herrenschmidt    shonld   transfer  to   the 
plaintiff,  and  the  said  Herrenschmidt  did  accordingly  transfer 
to  the  plaintiff  by  endorsement  the  said  promissory  note  in  the 
declaration  mentioned. 

Demurrer.  The  points  marked  for  argument  being  : — 1.  That 
the  plea  shows  no  defence  on  equitable  grounds,  inasmuch  as 
upon  the  facts  alleged  a  Coart  of  Equity  would  not  grant  an 
unconditional  injunction  to  stay  the  action,  nor  could  such  Court 
do  complete  justice  without  bringing  before  it  other  parties 
bt^sides  the  plaintiff  and  the  defendants.  2.  That  the  plea  does 
not  allege  that  the  defendant  company  was  ready  and  willing  to 
renew  the  note,  nor  that  they  tendered  any  note  in  renewal.  3. 
That  the  facts  alleged  do  not  amount  to  an  answer  to  the  action, 
a^  it  appears  from  the  plea  that  the  said  note  was  indorsed  by  Herren- 
schmidt to  the  plaintiff  for  valuable  consideration,  and  before  it 
became  due.  4.  That  the  alleged  agreement  being  subsequent 
to  the  making  of  the  note,  and  between  other  parties  to 
the  note,  cannot  vary  the  defendants^  liability  on  the 
note  as  acrainst  the  plaintiff.  5.  That  the  alleircd  agree- 
ment cannot  alter  the  defendants'  liability  upon  the  note  to 
the  plaintiff,  if  regarded  as  an  agreement  between  the  parties 
to  the  note  only. 

iJarleijj  Q.C.  {0'Cu)uior  with  him),  in  support  of  the  demurrer  ^^^^^  ^^ 
(Feb.  11).  A  plea  is  not  good  as  a  defence  on  equitable  grounds 
uuless  it  discloses  circumstances  which  would  induce  a  Court  of 
Equity  to  grant  an  unconditional  injunction.  In  a  case  like  the 
prcbent,  a  Court  of  Equity  would  only  grant  an  injunction  on 
the  condition  that  the  defendants  should  give  a  note  on  renewal : 
Flighty,  Grey  (1). 

(1)  3  C.B.N.S.  320;  27  L.J.C.P.  13. 
F  2 
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1886.  [Sir  J.  Martin,  C.J.     No  fraud  was  charged  in  that  case.] 

Williams 

V.  Even  when  fraud  is  charged,  a  Court  of  Equity,  in  granting 

Cobalt,  Ac.  ^^  injunction,  would  order  the   defendant   to   give  a  note  in 

'^^'         renewal.     The  necessary  parties  to  a  suit  tor  an  injunction  are 

not  now  before  the  Court.     All  the  parties  to  the  agreement  are 

not  parties   to   the   note.      The  agreement  is  collateral  to  the 

note  sued  upon.      This  case  is  much  like  Salmon  v.  Webb  (2)» 

[Sir  J.  Majbtin.  That  case  is  distinguishable,  because  here 
some  of  the  parties  to  the  agreement  have  acted  on  it,  and  have 
altered  their  position,  relying  on  the  agreement  being  kept.] 

That  relates  simply  to  the  consideration  supporting  the 
agreement. 

RogerSy  for  the  defendants.  There  is  a  statement  in  the  plea  of 
absolute  fraud,  and  under  such  circumstances  a  Court  of  Equity 
would  not  order  a  note  in  renewal  to  be  given,  but  would  leave 
the  plaintiff  to  bring  an  action  for  breach  of  the  contract  to 
renew.  In  Salmon  v.  Webb  (2)  no  fraud  was  charged.  The 
fraud  alleged  here  is  the  breaking  of  an  agreement  which  was  . 
entered  into  by  the  parties  on  the  faith  that  all  would  keep  it. 
It  is  like  a  fraudulent  agreement,  by  which  a  creditor,  who- 
is  party  to  an  assignment  giving  further  time  to  the  debtor,  has 
privately  stipulated  with  the  debtor  for  some  advantage  to- 
himself. 

[Sib  G.  Innks,  J.  The  plea  does  not  state  that  the  plaintiff^ 
in  entering  into  the  agreement,  intended  to  break  it.] 

Darhy,  in  reply. 

Cur,  adv.  vult. 

Feb.  26.  Sir  J.  Martin,  C.J.  (Feb.  26.)     This  is  an  action  brought  by 

Martin  C.J.  the   plaintiff    against  the   defendant   company   to   recover  the 

amount  of  a  promissory  note,  whereby  the  defendants  promised  to 

pay  one  Herrenschmidt  or  order  a  certain  sum  of  money.     The- 

declaration  alleged  that  the  note  was  indorsed  by  Herrenschmidt 

(2)  3  H.L.  Cas.  510. 
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to  the  plaintiff.     The  defence  was  one  on  equitable  grounds,  and        ^^^' 
alleges  substantially  to   this   effect : — That  this    company,   of    Williams 
which  the  plaintiff  was  a  member,  had  given  certain  promissory  Austbaliak 
notes  to  certain  persons  mentioned,  and,  among  others,  this  note  ^^^J' 
to  Herrenschmidt.      The  company  being  unable  to  meet  these  Martin  C  J* 
promissory  notes,  it  was   arranged  between  the  plaintiff  and 
other  members  of  the  company,  and  also  with  Herrenschmidt, 
who  was  not  a  member  of  the  company,  that  certain  of  the  notes 
were  to  be  renewed.     After  making  the  arrangement,  to  which 
the  plaintiff  and  Herrenschmidt  were  both  parties,  and  after  the 
other  persons  who  had  agreed  to  renew  the  notes  had  acted  on 
this  agreement  and  renewed  several  of   the   notes^ — rafter  this 
arrangement  had  been  carried  out  by  these  persons — ^it  is  alleged 
in  the  plea  that  "  afterwards,  and  before  the  time  aforesaid,  the 
said  Herrenschmidt  and  the  plaintiff,  in  fraud  of  the  said  agree- 
ment, and  intending  and  devising  to  obtain  an  advantage  over 
the  several  other  persons  who  had  renewed  the  said  promissory 
*  notes  so  held  by  them  as  aforesaid,  agreed  that  the  said  Herren- 
schmidt should  transfer  to  the  plaintiff,  and  that  Herrenschmidt 
•did  accordingly  transfer  to  the  plaintiff  by  indorsement,  the  said 
promissory  note  in  the  declaration  mentioned." 

The  question  is  whether  this  is  a  good  plea  or  not. 

I  am  of  opinion  that  this  plea  is  good.  It  is  much  the  same 
Und  of  defence  as  would  be  set  up  to  a  suit  by  a  creditor  who 
had  joined  with  other  creditors  in  giving  time  to  the  debtor,  and 
who  had  reserved  to  himself  privately  the  right  to  sue  the  debtor 
for  his  own  claim.  In  such  a  case  a  Court  of  Equity  would  issue 
an  unconditional  injunction  against  proceedings  by  the  creditor. 
A  Court  of  Equity  would  not  permit  a  creditor  who  had  agreed 
with  others  to  give  time  to  the  debtor  to  enter  into  a  private 
agreement  that  he  should  be  paid  in  full.  This  is  fraud  of 
exactly  the  same  character.  There  is  no  difference  in  principle 
between  a  fraud  of  that  kind  and  the  fraud  set  out  in  this  plea. 
These  two  persons,  Herrenschmidt  and  the  plaintiff,  having  by 
their  action  induced  these  other  persons  to  give  the  company 
time,  then,  in  order  to  get  a  benefit  for  themselves  over  and 
4ibove  that  which  the  others  had,  agree  that  this  note,  which  is 
^ow  sued  upon,  shall  be  indorsed ;  and  it  is  accordingly  indorsed 
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1886.        to  the  plaintiff.     A  Court  of  Equity  would  issue  an  injunction 
Williams    against  the  enforcing  of  a  contract  of  that  sort.     It  follows  that 
Australian  ^^  plea,  on  equitable  grounds,  is  necessarily  a  good  one.      I 
Cobalt,  &c.  think,  therefore,  that  this  plea  must  he  sustained. 

Jfarttn  C.J. 

Faucett,   J.      I  am  of  the  same  opinion.      The  ground  on 

Faucett  J.    ^liich  this  plea  appears  to  me  to  be  clearly  maintainable  is  the 

ground  of  fraud.     The  plaintiff  admits  that  he  acted  fraudulently. 

He  admits  that  the  note  was  indorsed  to  him  for  a  fraudulent 

purpose.      It  would  be  a  strange   thing  if  a  Court  of  Equity 

would  not  interfere  to  prevent  the  accomplishment  of  a  direct,. 

admitted  fraud. 

The  facts  are,  the  plaintiff,  being  a  member  of  the  company, 

agreed,  with  others,  being  creditors  who  held  promissory  notes 

of  the  defendants,  that  they  should  give  time  to  the  company 

to   meet  their  bills.     The   plaintiff,   in  order  to   defraud    the 

company,  gets  Herrenschmidt  to  indorse  the  note  to  him,  and 

then  sues  on  it.     Under  these  cu'cumstances  a  Court  of  Equity 

would  give  effect  to  the  agreement  to  give  time,  by  restraining 

all  proceedings  on  the  note  until  the  time  as  given  had  elapsed. 

The  Court  would  enforce  the  agreement  entered  into  between  the 

parties,  and  would  restrain  any  one  of  those  who  agreed  to  give 

time  from  acting  in  fraud  of  such  .agreement. 

Innes  J.  SiE  G.  Innes,  J.     I  am  of  the  same  opinion.     I  am  inclined 

to  think  that  this  plea  would  bo  good  at  Common  Law. 

Judgment  for  the  defendants,. 

Attorneys  for  plaintiff :  Abbott  8f  Allen, 
Attorneys  for  defendants  :  Shepherd  ^  Grossman^ 
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DAINTREY  v,  THE  COMMISSIONER  OF  EAILWA.YS.  1886. 


BenkmpHonr-Frontage  to  tramway — Tramways  Extension  Act  (43  Vic.  No.  25).       Feb.  17. 

The  Commissioner  of  Bailways  resumed  a  piece  of  land,  part  of  a  larger  portion  jfv--^'-  n  j 
owned  by  the  plaintiff,  having  a  frontage  to  two  intersecting  streets,  along  paueett  J.  * 
which  it  was  proposed  to  construct  a  tramwaj.    Such  resumption  was  made  and 

under  the  powers  conferred  by  the  Tramways  Extension  Act,  and  was  for  the  Innes  J 
poipoee  of  allowing  the  tramway  to  be  taken  at  an  easier  curve  round  the  comer 
of  the  two  streets.  The  plaintiff  having  brought  an  action  to  recover  compensa- 
tion for  the  land  resumed,  the  Judge,  at  the  trial,  told  the  jury  that  under  the 
circametances  the  plaintiff  still  had  a  frontage  to  the  tramway,  and  that  the 
Commissioner  could  dedicate  to  the  public  the  land  resumed. 

Held,  that  such  direction  was  erroneous. 

Declabation.  Edwin  Daintrey  sues  the  Commissioner  for 
Railways^  for  that,  at  the  time  of  the  happening  of  the  matters 
hereinafter  alleged,  the  plaintiff  was  seised  for  an  estate  in  fee 
simple,  and  entitled  to  certain  land  hereinafter  described.  And 
the  defendant,  under  and  by  virtue  of  the  provisions  of  the  Acts 
22  Vic.  No.  19  and  43  Vic.  No.  25,  was  authorised  to  enter 
upon  and  resume,  and  did  enter  upon  and  resume  for  the  purposes 
of  a  tramway  about  to  be  constructed  by  him,  certain  land  of  the 
plaintiff,  situate  at  the  comer  of  Perouse-street  and  Saint  Paul's- 
lane,  Randwick,  containing  4  perches.  And  the  plaintiff  thereby 
became  entitled  to  compensation  under  the  provisions  of  the  said 
Acts  for  the  entering  upon  and  resuming  of  the  said  land  of  the 
plaintiff  as  aforesaid.  And  the  plaintiff  further  says  that  no 
agreement  was  come  to  between  the  defendant  and  the  plaintiff 
as  to  the  amount  of  compensation  in  respect  of  the  said  land  so 
resumed  as  aforesaid.  And  the  amount  of  compensation  claimed 
exceeding  lOOZ.,  the  matter  in  dispute  was  referred  to  arbitration 
under  the  provisions  of  the  said  Acts ;  and  the  plaintiff,  under 
his  hand,  nominated  and  -  appointed  one  Alexander  Dean  as 
arbitrator  in  his  behalf;  and  the  defendant  nominated  and 
appointed,  under  his  hand  and  official  seal,  one  James  Robertson 
as  arbitrator  in  his  behaU.  And  the  said  arbitrators,  before  they 
entered  on  the  matter  referred  to  them,  nominated  and  appointed 
by  writing,  under  their  hands,  one  John  Oswald  Gilchrist  as 
umpire  to  decide  any  matters  on  which  they  should  differ,  or 
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which  should  be  referred  to  him  under  the  provisions  of  the  said 
Acts.  And  the  said  arbitrators^  Alexander  Dean  and  James 
Robertson,  entered  upon  the  said  arbitration,  and  heard  the 
parties  thereto,  and  the  witnesses  called  on  their  behalf 
respectively,  but  were  unable  to  agree  upon  the  matters  so 
referred  to  them,  and  finally  disagreed  thereon.  And  thereupoQ 
the  said  matters  were  referred  to,  and  were  taken  into  considera- 
tion by,  the  said  John  Oswald  Gilchrist  as  such  umpire  as  afore- 
said. And  on  the  6th  day  of  June,  1884,  the  said  John  Oswald 
Gilchrist  made  his  award  in  writing  in  the  said  matters,  whereby 
he  declared  and  awarded  that  the  sum  of  550/.  be  paid  by  the 
defendant  as  compensation  to  the  plaintiff  in  full  satisfaction  for 
his  claims  in  respect  of  the  matter  referred  to  him,  and  did 
thereby  declare  and  award  that  the  costs  of  the  said  arbitration, 
and  of,  and  incidental  to  the.  same,  should  be  paid  by  the  plaintiff, 
and  that  such  costs  should  be  assessed  at  25 IZ.  12«.  Sd,,  as  in  the 
said  award  is  more  particularly  set  forth.  And  the  plaintiff  says 
that  the  defendant  was  dissatisfied  with  the  said  award  and 
desired  to  have  the  compensation  settled  by  a  jury,  and  did, 
within  fourteen  days  after  the  making  of  the  said  award  and 
notice  thereof,  signify  by  notice  in  writing,  to  the  plaintiff,  his 
desire  to  have  the  compensation  settled  by  a  jury.  And  by 
reason  of  the  premises,  and  by  force  of  the  provisions  of  the  said 
Acts,  an  action  has  accrued  to  the  plaintiff  to  recover  from  the 
defendant  the  compensation  to  which  he  may  be  entitled.  And 
all  conditions  were  fulfilled,  and  all  things  happened, 
and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to 
maintain  this  action  to  recover  the  said  compensation.  But 
the  defendant  has  not  paid  the  said  sum ;  and  the  plaintiff 
claims  2500Z. 

Plea.  That  the  said  sum  of  550Z.,  so  awarded  as  in  the 
declaration  mentioned,  exceeds  the  amount  of  compensation  to 
which  the  plaintiff  is  entitled  in  respect  of  the  premises. 

The  land  in  question,  being  part  of  a  large  block  of  land  owned 
and  occupied  by  the  plaintiff,  was  resumed  by  the  Commissioner 
of  Railways  for  the  purpose  of  taking  the  tramway  to  Coogee 
Bay  over  it.  The  plaintiff  claimed  2450Z.  as  compensation, 
namely,  50Z.  for  the  value  of  the  land  resumed,  and  2400Z.,  being 
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21.  per  foot  on  1200  feet  of  frontage,  as  compensation  for  tlie 
construction  of  the  tramway  and  the  running  of  trams. 

The  plaintiff  was  offered  by  the  Commissioner  157Z.,  which  he 
refused  to  accept.  The  matter  then  went  to  arbitration,  and  the 
sum  of  550Z.  was  awarded ;  but  the  costs  of  the  arbitration  were, 
nnder  the  provisions  of  the  Act,  ordered  to  be  paid  by  the  plaintiff. 

The  defendant  being  dissatisfied  with  the  award,  the  plaintiff 
began  this  action.  The  jury  returned  a  verdict  for  185Z.,  and 
found  specially  that  the  land  resumed  had  been  dedicated  to 
the  public. 

The  plaintiff  having  obtained  a  rule  nisi  for  a  new  trial 
on  the  grounds,  1st,  that  his  Honour  erroneously  held  that 
under  the  circumstances  appearing  in  the  case  the  right  of 
frontage  to  the  tramway  could  still  be  vested  in  the  plaintiff. 
2.  That  his  Honour  erroneously  held  that  the  Commissioner  of 
Railways  could  dedicate  to  the  public  land  which  he  acquired  for 
the  purpose  of  making  a  tramway  thereon  under  the  provisions 
of  22  Vic.  No.  19.  3.  That  his  Honour  should  have  told  the 
jury  that  the  plaintiff  was  deprived  of  his  right  of  frontage,  and 
that  they  should  estimate  the  damage  accordingly.  4.  That  his 
Honour  erroneously  refused  to  tell  the  jury,  that  inasmuch  as  the 
plaintiff  was  entitled  to  the  value  of  the  frontage  eo  instanti  that 
the  land  was  taken  under  22  Vic.  No.  1 9,  no  subsequent  dedica- 
tion of  a  right  of  way,  even  if  possible,  could  affect  the  plaintiff^s 
right. 
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Barley y  Q.C.  {McNaughton  with  him),  now  moved  to  make  the  Feb.  17. 
rule  absolute.  The  Commissioner,  by  resuming  the  land,  has 
taken  away  the  plaintiff's  right  to  a  frontage.  He  may,  if  he 
chooses,  build  a  waiting-room,  or  erect  any  other  building  on  part 
of  the  land  resumed,  and  so  cut  off  the  plaintiff's  access  to  the 
roadway.  The  public  have  no  right  to  go  on  land  resumed  for 
the  purpose  .of  constructing  a  tramway,  the  fee  simple  of 
which  is  vested  in  the  Commissioner;  but  they  may  be  prevented 
from  going  on  the  land  as  they  may  be  prevented  from  going  on 
the  railway:  43  Vic.  No.  25,  sections  7  &  8.  It  is  not  a  highway 
wherever  a  line  of  tramway  is  constructed.  In  Oarrett  v.  Lackey  (1) 
(1)  3  N.S.W.  L.K.  287. 
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the  Court  held  that  a  person  having  land  adjoining  has  no 
frontage  to  a  railway.  The  Commissioner  has  no  power  to 
dedicate  the  land  to  the  public  as  a  highway.  But  supposing 
that  he  has  such  power,  the  plaintiff  is  entitled  to  compensation 
as  soon  as  the  land  is  resumed,  and  it  cannot  be  assumed 
that  at  that  very  moment  the  Commissioner  dedicated  the  land 
to  the  public. 

Stephen,  Q.C.  {0.  B,  Stephen  with  him),  showed  cause.  The 
resumption  was  made  under  the  power  granted  to  the  Commissioner 
to  alter  the  route  and  to  widen  the  tramway.  The  land  resumed 
has  been  thrown  into  a  roadway,  and  forms  a  frontage  to  the  rest 
of  the  land  owned  by  the  plaintiff.  If  the  Commissioner  has. 
power  to  dedicate  land  resumed  for  the  use  of  the  public,  then 
he  has  exercised  that  power ;  if  ho  has  not,  then  we  contend  that 
he  resumed  the  land  for  the  purpose  of  widening  the  road.  By 
the  Act  the  Commissioner  is  bound  to  repair  the  roadway  between 
the  rails :  section  1 1 .  This  shows  that  the  Commissioner  intended 
that  the  land  resumed  should  be  used  as  a  highway.  Th& 
plaintiff^s  claim  for  compensation  for  his  loss  of  frontage  is  an 
afterthought ;  no  such  claim  was  originally  made  by  him. 

Barley y  in  reply.  Section  1 1  only  applies  to  a  tramway  con- 
structed on  a  roadway. 


Martin  C.J.  SiR  J.  Martin,  C.J.  What  WO  have  to  determine  is  whether 
the  Judge  was  right  in  holding  that,  after  the  resumption  of  this 
land,  the  frontage  still  remained  in  the  plaintiff. 

I  have  had  considerable  difficulty  in  making  up  my  mind  in 
this  matter.  But  I  have  come  to  the  conclusion  that  the  Judge 
was  in  error  in  ruling  that  the  frontage  still  remained.  I  thought 
at  one  time  that  the  Commissioner  of  Railways,  in  this  case,  had 
not  exercised  the  full  powers  which  the  law  conceded  to  him.. 
But  I  find  that  there  is  only  one  kind  of  power  in  him,  which  is 
to  resume  land  for  the  purpose  of  the  Tramways  Act,  under  the 
same  conditions  as  resumption  may  be  made  under  the  Railways 
Act,  By  section  8  of  the  Tramways  Extension  Act  (43  Vic.  No.  25^ 
necessary  deviations  may  be  made  over  private  land,  subject  to- 
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compensation.     Looking  at  this  Act  carefully,  we  see  tliat  this        1886. 


Martin  C.J. 


power  may  be  exercised  in  various  ways.  In  this  particular  Daintbet  ; 
case,  the  road  along  which  the  tramway  is  intended  to  be  carried  q^^'  ^j. 
is  not  large  enough  to  allow  an  easy  curve  to  be  made  at  the  Railways;  ; 
intersection  of  two  streets.  In  some  instances  it  may  not  be 
thought  necessary  to  widen  a  street  through  which  a  tramway  is 
to  be  carried,  but  rather  in  preference  to  carry  it  through  private 
property,  as  has  been  done  in  various  localities.  In  Moore  Park,  for 
instance,  the  tramway  is  taken  for  a  considerable  distance  through 
a  narrow  strip,  fenced  in  from  the  highway  on  one  side,  and  from 
the  park  on  the  other.  In  all  these  cases  there  can  be  no  doubt 
that  the  intention  was  to  resume  the  land  on  which  the  line  is 
constrncted,  because,  without  such  resumption,  the  powers  con- 
ferred by  the  Act  cannot  be  exercised.  In  this  case  we  must 
take  it  that  the  land  was  absolutely  resumed.  The  land  having 
been  resumed  for  the  purpose  of  carrying  on  the  tramway,  must 
be  used  in  that  way.  I  think  that  his  Honour  was  wrong  in  his 
ruling. 

As  to  the    dedication,  the  Commissioner  has   no   power  to 
dedicate  the  land,  or  to  deal  with  it  except  for  the  purposes  of 


Faucett,  J.     The  jury  were  wrongly  told  by  the  Judge  not  to    Faueett  J. 
take  into  consideraticm  any  loss  of  frontage  by  the  plaintiff. 

As  I  to  the  power  of  dedication,  I  do  not  see  what  power  the 
Commissioner  of  Railways  has  to  dedicate  land  resumed  by  him, 
and  taken  into  his  possession  absolutely  for  the  purpose  specified 
by  the  Act — ^in  this  case,  for  the  purpose  of  the  tramway. 
There  is  nothing  to  show  that  the  Commissioner  might  not 
erect  buildings  on  the  land  resumed. 


SiE  6.  Innes,  J.  I  am  of  the  same  opinion.  I  doubt  very 
much  whether,  if  the  jury  had  been  directed  as  they  ought  to 
have  been,  they  would  have  given  a  farthing  more  than  they  did, 
in  view  of  the  improbability  of  this  particular  piece  of  land  being 
interfered  with  as  to  its  frontage.  There  can,  however,  be  no 
mistake  that  the  defendant  is  seised  of  this  land  merely  as 
Commissioner   of    Railways,   and    that    he   cannot   dedicate  it 
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as  a  lughway^  and  that  lie  could^  if  so  disposed^  erect  buildings 
Daiiitbet    on  it. 


Com.  of 
Eailwats. 


Rule  absolute;   costs  to  abide  the 
event. 


Attorneys  for  plaintiff :  Norton,  Smith  8f  Go. 
Attorney  for  defendant :  Williams,  Crown  Solicitor. 


Feb.  17, 


MaHin  C.J 
Faueett  J, 

and 
Innes  J^ 


LOBB  V.  AMOS  akd  Anotheb. 

JEmployers*  LiahxLUy  Act  (46  Vic.  No,  6),  8,  9 — Contract  of  service,  or  personally 
to  perform  work  or  labour. 

The  plaintiff  brought  this  action  of  negligence^  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  removing  bricks  from  the  defendants* 
kiln.  There  was  no  contract  by  which  the  plaintiff  was  bound  to  remove  any 
bricks  for  the  defendant^  or  to  do  the  work  personally ;  but  being  the  owner  of 
some  horses  and  drays,  he  went  when  it  suited  him  to  the  kilns,  and  took  bricks 
from  them  to  the  defendants'  works,  for  which  he  received  so  much  a  thousand 
bricks. 

Seld,  that  the  plaintiff  could  not  recover.  He  was  not  working  under  a  con- 
tract to  personally  serve  for  some  period,  or  to  do  some  particular  work ;  and 
he  therefore  did  did  not  come  within  section  9  of  the  Employers*  ,Lidbility  Act. 

Declaration.  TMrd  connt  (the  first  and  second  counts  were 
abandoned  at  the  trial).  The  plaintiff  sues  the  defendants  for 
that  the  defendants  were  "railway  contractors,  and  the  plaintiff 
was  a  workman  in  the  employ  of  the  defendants.  And 
the  plaintiff  says  that  within  six  months  before  the  commence- 
ment of  this  action,  and  whilst  the  plaintiff  was  a  workman  in 
the  employ  of  the  defendants,  and  was  at  work  in  his  said 
employment,  personal  injury  was  caused  to  the  plaintiff  by  reason 
of  defects  in  the  condition  of  the  ways,  works,  machinery,  and 
plant  connected  with  and  used  in  the  business  of  the  defendants. 
Whereby  the  plaintiff  suffered  the  injuries  in  the  first  count 
mentioned. 

Fourth  count.  And  the  plaintiff  also  sues  the  defendants 
repeating    his   allegation  in  the    third   count  as   far  as  and 


VOL.  Vn.]  CASES  AT  LAW.  93 

inclading  the  allegation  that  personal  injury  was  caused  to  the        1886. 
plaintiff.     And  the  plaintiff  says  that  the  same  was  caused  by       Lobb 
reason  of  the  negligence   of   a'  person   in    the   service  of  the       amob. 
defendants  who  was  entrusted  with  superintendence,  whilst  in 
the  exercise  of  such  superintendence.    Whereby  the  plaintiff  suf- 
fered the  injuries  in  the  first  count  mentioned. 

Fifth  count.  And  the  plaintiff  also  sues  the  defendants, 
repeating  the  allegations  in  the  third  count  as  far  as  and  inclu- 
ding the  allegations  that  personal  injury  was  caused  to  the 
plaintiff.  And  the  plaintiff  says  that  the  same  was  caused  by 
reason  of  the  negligence  of  a  person  in  the  service  of  the 
defendants,  to  whose  orders  and  directions  the  plaintiff  at  the 
time  of  the  said  injury  was  bound  to  conform,  and  did  conform ; 
and  the  said  injury  resulted  from  the  plaintiff  having  so  con- 
formed.  Whereby  the  plaintiff  suffered  the  injuries  in  the  first 
coant  mentioned. 

Pleas.  Fourth.  And  for  a  fourth  plea  the  defendants,  as  to 
the  said  counts,  say  that  the  plaintiff  was  not  at  the  time  of  the 
happening  of  the  alleged  injury  a  workman  in  the  employ  of  the 
defendants,  as  alleged. 

At  the  trial  before  Mr.  Justice  Windeyer,  it  appeared  that  on 
the  day  of  the  accident  the  plaintiff  backed  his  cart  into  a  kiln 
of  bricks,  made  and  owned  by  the  defendants  (who  were  railway 
contractors),  for  the  purpose  of  taking  a  load  of  bricks  to  the 
culverts  which  the  defendants  were  constructing  along  the 
railway  line.  When  the  plaintiff  began  to  load,  the  roof  of  the 
kiln  fell  in  on  him  and  broke  his  leg.  The  terms  of  the  plaintiff's 
employment  were  stated  by  him,  as  follows  :  "  I  had  two  carts ; 
one  driven  by  a  man  that  I  paid.  I  got  nine  shillings  and  six- 
pence a  thousand.  I  paid  my  man  one  shilling  an  hour.  I  waa 
not  under  any  contract.  I  could  go  and  draw  bricks  anywhere 
else  without  breaking  any  contract  with  Amos.  I  had  been 
drawing  five  or  six  months.  There  were  six  or  seven  carters  : 
there  were  three  carts  in  the  kiln  at  the  time — two  beside  me. 
I  had  been  carting  from  the  kiln  six  or  seven  days."  For  the 
defence,  George  Newbum,  manager  of  the  kilns  for  the  defen- 
dants, said  "  the  plaintiff  got  paid  by  the  thousand,  nine  shillings 
and  sixpence.     He  was  not  bound  to  cart  any  particular  num- 
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ber^  nor  was  I  bound  to  give  him  any  particular  number.  He 
LoBB  was  not  bound  to  cart  personally ;  sometimes  lie  sent  a  man, 
Amos.       sometimes  a  boy." 

The  jury  found  a  verdict  for  the  plaintiff,  with  damages  150Z. 

Stephen,  Q.C.  (Pringfwith  him),  for  the  defendants,  now  moved 
to  make  a  rule  absolute  for  a  nonsuit  or  a  new  trial.  There 
was  no  contract  between  the  plaintiff  and  the  defendants.  The 
plaintiff  came  when  he  liked,  and  was  paid  according  to  the 
work  which  he  did.  He  was  not  under  any  obligation  to  go 
himself  :  he  might  have  sent  his  servant.  Nor  was  he  obliged 
to  go  at  all.  This  is  neither  a  contract  of  service  nor  a  contract 
personally  to  execute  any  work  or  labour  within  the  meaning  of 
section  9  of  the  Act  46  Vic.  No.  6.  That  Act  was  intended  to  be 
applied  only  in  the  case  of  persons  permanently  employed.  The 
provision  in  section  3  fixing  the  amount  of  compensation  recover- 
able as  not  exceeding  the  estimated  earnings  during  three  years 
of  a  person  "  in  the  same  grade,  employed  during  these  years 
in  the  like  employment"  as  the  workman,  will  hardly  apply  to 
a  case  like  this,  where  the  employment  is  fugitive.  The  only 
cases  we  can  find  which  arc  at  all  in  point  are  Morgan  v.  The 
Limdon  General  Omnihus  Co.  (1),  where  the  plaintiif  was  an 
omnibus  driver,  employcMl  at  a  daily  wage,  and  Grainger  v. 
Aynsley  (2),  the  case  of  a  printer  employed  under  a  contract. 

Feh,  17.  Barley,   Q.C,  and  Hey  don,  for  the  plaintiff,   showed    cause. 

The  plaintiff  was  iu  the  (lei'endMnts'  employ  as  soon  as  he  went 
into  the  kiln  to  remove  the  bricks,  and  during  the  time  that  he 
was  removing  the  bricks  to  the  culverts.  JJut  this  was  not  an 
isolated  engagement,  for  the  plaintiff  had  been  employed  for 
jnontlis  beioro  the  accident  in  carting  bricks  f<jr  the  d^^fendantsH 

[Sir  G.  Inxes,  J.  If  the  plaintiff  had  taktin  ^onie  bricks. 
into  his  cart,  and  then  luil  pnt  them  back  into  tlie  kiln,  would 
he  have  been  liable  to  the  d. ^fondants  for  l)reai;h  of  c  'Utract  ?] 

The  plaintiff  was  a  workman,  within  the  nioanini^'  of  the  Act, 
employed  in  manual  labour,  the  benefit  of  wdiich  labour  goes  to 
(1)  12  Q.B.D.  201  (2)  6  Q.B.D.  182  j  50  L.J.M.C.  48. 
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liis  employers.     He  comes  under  botli  parts  of  the  section :  he        1^86. 
works  under  a  contract  of  service,  and  personally  to  execute        Lobb 
-work  or  labour.     The  plaintiff  used  his  horse  and  cart  to  do  the       Amos 
work,  like  a  carpenter  uses  his  tools.     The  contract  in  this  case 
is  much  the  same  as  if  a  carpenter  were  to  engage  to  put*  up  a 
fence  for  so  much.     The  plaintiff  had  the  option  to  do  the  work 
personally  or  to  get   another  to  do  it :    he  has  chosen  to  do 
the  work  himself,  and  is  thus  within  the  section.     Mr.  Justice 
Lindley  says  that  the  Court  ought  not  to  put  a  narrow  con- 
struction of  this  remedial  statute. 

Stephen  in  reply. 

Sir  J,  ilARTiN,  C.J.  The  defendants  in  this  case  were  railway  Martin  C.J 
contractors,  and  employed  persons  making  bricks  at  their  kilns, 
for  the  purpose  of  carrying  out  their  contract.  These  bricks, 
vrhen  burnt,  were  taken  away  by  different  persons,  and  among 
others  by  the  plaintiff,  who,  however,  was  under  no  obligation 
to  do  the  work  at  all,  or  to  do  it  in  a  specified  time,  or  personally; 
but,  being  an  owner  of  a  couple  of  drays  or  carts,  ho  went  when 
it  suited  him  to  one  of  these  kilns  and  took  away  bricks  to  the 
places  on  the  defendants'  works,  where  tliey  were  required,  for 
which  he  received  a  specified  amount  uf  money,  lie  was  not 
bound  to  do  this  work  at  all  :  there  was  no  agreement  which 
bound  him  to  engage  in  this  work  for  any  period  of  time;  but 
lie  might,  if  he  th  »ughl  fit,  do  tlip  W(ti-k,  and  th^n  he  would 
Im*  paicl  for  it  at  a  certain  rate.  Looking  nf  the  evidence,  this 
jirnbably  was  the  state  of  thin;:;"s  :  th;il  a.  great  quantity  of 
bricks  were  required  at  different  points  of  the  line  which  was 
being  constructed  by  the  defendaiits.  This  w:\s  known  to 
per^^ons  possessing  horses  and  carts;  and  if  it  suited  them,  they 
went  and  drew  bricks  for  the  dcf(^n(lnnts.  AVhen  they  came  to 
the  kiln-  they  were  eni])loy(Ml.  Xon(»  of  the  owners  of  ]iors<\s 
iind  carts  wa-;  under  jniy  oM'ga:iM:i  to  work  Tor  htiv  pnrticukir 
period,  or  to  do  the  work  hinisi.^li:.  The  question  for  our  con- 
sideration in  this  case  is  wlu'tlicr  t-i**  (K'fcnilants  are  liable  for 
injuries  caused  to  the  plaintiff'  by  tlie  nejlii^'euce  of  the  defen- 
<dants'  servants. 
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1886.  I  am  of  opinion  that  the  defendants  are  not  so  liable.    Section  9 

LoBB        of   the  Employers'  Liability  Act   enacts   that  "  the   expression 

Amos        '  workman  *  means  a  railway  servant,  or  any  other  person  who> 

Martin  C J,  being  a  labourer,  servant  in  husbandry,  journeyman   artificer, 

handicraftsman,  miner,  or  otherwise  engaged  in  manual  labour 

has   entered    into    or   works    under   contract  with    an 

employer,  whether  the  contract  ....  be  express  or  implied, 
oral  or  in  writing,  and  be  a  contract  of  service  or  a  contract 
personally  to  execute  any  work  or  labour."  It  is  under  these 
latter  words  that  the  plaintiff  must  bring  himself  if  he  can 
recover  at  all  under  the  circumstances  of  this  case.  I  under- 
stand these  words  to  mean  that  the  contract  must  be  a  contract 
to  personally  serve,  or  to  serve  for  some  period,  or  to  do  some 
particular  work.  It  seems  to  me  that  the  contract  must  be  for  the 
personal  doing  of  the  work  by  the  plaintiff  who  brings  an  action  of 
this  sort.  That  clearly  is  the  view  taken  by  Mr.  Justice  Lopes,  a 
Judge  of  a  Court  of  co-ordinate  jurisdiction  with  our  Supreme 
Court,  who  had  this  particular  point  brought  before  him,  althoagh 
it  is  an  obiter  dictum.  If  the  contract  were  with  the  plaintiff 
to  take  away  the  bricks  personally,  or  to  engage  to  work  for 
three  months,  or  to  take  away  a  particular  quantity  of  bricks, 
the  case  would  be  different.  The  rule  for  a  nonsuit  ought  to  be^ 
made  absolute. 

Fadcett  J,  Faucett,  J.  I  am  of  the  same  opinion.  I  am  not  disposed 
to  give  a  narrow  construction  to  a  remedial  Act  of  Parliament ;. 
but  if  we  find  that  the  circumstances  of  the  case  brought  before 
the  Court  do  not  come  within  the  Act,  we  must  say  so. 

The  question  is  whether  the  plaintiff  comes  within  the  terms 
of  section  9  of  the  Employers'  Liability  Act.  There  is  a  state- 
ment not  only  by  Mr.  Justice  Lopes,  but  also  by  Mr.  Justice 
Lindley,  which  is  conclusive  on  this  point.  Mr.  Justice  Lindley 
says  :  "  But  it  is  hard  to  say  that  a  man  employed  to  do  work 
manually,  who  employs  another  to  do  work  which,  if  skilful  and 
active  enough,  he  could  do  himself,  is  not  a  '  workman  *  within 
the  meaning  of  the  Act.''  After  quoting  the  section,  he  pro- 
ceeds :  "  Scanning  the  language  with  all  care,  I  cannot  say  what 
part  of  it  is  inapplicable  to  the  appellants.    They  are  employed. 
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they  are  *  engaged  in  manaal  labour,*  they  have  entered  into  1^86. 
and  work  under  a  '  contract  of  service,  or  a  contract  personally 
to  execute  any  work  or  labour.'  What  the  exact  meaning  of  the 
distinction  between  a  '  contract  of  service '  and  '  contract  person-  Faucett  J. 
ally  to  execute  any  work  or  labour '  may  be,  is  not  quite  easy  to 
see.  The  words  may  refer  to  a  '  contract '  to  serve,  say  for  a 
numth,  as  distingDished  from  a  '  contract '  to  execute  any  work 
or  labour,  say  to  dig  a  drain.  That  may  or  may  not  be  the  dis- 
tinction.*' 

But  in  this  case,  where  is  the  ''contract  of  service"  ? 
If  there  is  any  contract  in  this  case,  it  is  like  a  contract  by  a 
person  who,  having  lost  a  piece  of  jewellery,  advertises  a  reward 
to  be  paid  to  any  person  who  may  return  it  to  the  owner. 
The  contract,  if  it  may  be  so  called,  is  unilateral,  and  is  not 
a  contract  ivitil  the  service  has  been  performed.  The  defen- 
dants say,  "  If  you  bring  so  many  bricks  to  a  certain  place,  we  will 
pay  you  so  much."  When  the  carter  brings  the  bricks,  he  gets 
the  money.  That  is  not  a  contract  in  the  sense  in  which  Mr. 
Justice  Lindley  uses  the  term. 


SiB  G.  Innbs,  J.  Not  without  some  doubt  I  concur  with  their 
Honours  in  thinking  that  this  rule  must  be  made  absolute,  and 
that  the  plaintiff  does  not  come  within  section  9  of  the  Employers^ 
Liability  Act. 

I  cannot  go  so  far  as  Mr.  Justice  Faucet  t  in  saying  that  the 
case  is  analogous  to  that  of  a  reward  being  offered  for  the 
finding  of  lost  articles.  I  cannot  see  any  analogy  between  the 
cases.  As  Mr.  Justice  Lindlei/  says,  manual  labour  is  the 
keynote  to  the  section.  I  cannot  go  so  far  as  his  Honour  as  to 
the  character  of  tlie  services  necessary  to  entitle  a  person  to  the 
benefit  of  the  section.  There  is  no  doubt  that,  so  far  as  the 
character  of  the  services  in  question  here,  they  are  within  the 
Act.    That  was  admitted  by  Mr.  Stephen. 

The  point  is  narrowed  down  to  a  consideration  whether  there 
was  in  this  case  a  contract  to  perform  services  or  to  personally 
execute  any  work  or  labour.  That  is  essential  to  bring  the  case 
within  the  Act.  There  was  no  contract  personally  to  execute  any 
work  or  labour,  because  the  contract  might  as  well  have  been 
N.S.W.B..  Vol.  VU.,  Law.  G 
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executed  by  the  plaintiff  sending  anyone  to  do  this  work.  There 
was  thns  no  contract  for  personal  service.  We  Ml  back  on 
whether  this  is  a  contract  of  service.  What  is  a  contract  of 
service^  as  distinct  from  a  contract  to  do  work  or  labour  T  It 
seems  to  me  that  it  mnst  be  a  contract  of  hiring  for  a  day,  week, 
month,  or  year,  or  some  fixed  time.  It  mnst  be  such  a  contract 
as  entitles  the  employer  to  the  services  of  the  person  whom  he 
employs.  In  this  case  there  was  no  obligation  on  the  part  of 
the  plaintiff  to  do  this  work.  There  was  no  contract  of  hiring. 
It  was  quite  optional  for  him  to  do  the  work  or  not  to  do  it. 
There  was  no  contract  of  service. 

To  a  certain  extent  I  am  desirous  of  paying  attention  to 
Mr.  Darley*8  argument,  that  while  the  services  were  being  per- 
formed, there  was,  during  that  time  at  all  events,  a  contract  of 
service.  But  I  think  that  such  an  interpretation  would  strain 
the  meaning  of  the  words  of  the  section  beyond  what  is  their 
legitimate  interpretation. 

Rule  absolute,  with  costs. 

Attorneys  for  plaintiff  :  Slaitery  ^  Heydon. 
Attorneys  for  defendants  :  Oaivnon  8p  McLaughlin, 
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Martin  C.J 
Foiiceff  J. 

and 
IfVMi  J. 


LAZAB  V.  WILLIAHSON  awd  Othsbs. 

Landlord  and    tenant — Covenant    to    repair — Structural  de/eett — Covenant  to 

indemn^. 

A.  leased  to  B.  for  21  years  the  site  now  occupied  by  the  Theatre  Boya]«  and  in 
the  lease  B.  covenanted  to  erect  a  theatre  and  well  and  sufficiently  ina.iw»juTi 
and  keep  the  said  theatre.  C,  an  assignee  of  the  lease,  sublet  to  the  plaintiff, 
who  covenanted  to  repair,  uphold,  and  support  and  preserve  the  said  theatre. 
The  plaintiff  leased  to  the  defendants,  who  covenanted  to  keep  the  plaintiff 
harmless  and  indemnified  from  the  covenants  in  his  lea^,  and  to  repair  and  main- 
tain the  demised  premises  and  keep  the  same  in  good  and  substantial  repair. 
During  the  defendants'  tenancy  it  became  necessary,  in  order  to  secure  a  license 
for  the  theatre,  that  certain  tie-beams  should  be  placed  in  the  roof,  and  certain 
other  alterations  made,  to  enable  the  roof  to  support  the  weight  of  the 
machinery  used  for  the  purposes  of  the  theatre.  This  work  was  carried  out  by 
the  plaintiff,  on  the  defendants  refusing  to  do  so. 
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This  aetimi  was  brought  hy  the  plaintiif  agaixist  the  defendants,  for  breach         1686. 
of  the  corananta  in  their  lease,  to  reooyer  the  amount  which  the  phuntiif  had  ~ 


expended  in  strengthening  the  roof.    The  jury  found  specially  that  the  repairs  ^^ 

oeeated  by  the  plaintiff  were  rendered  necessary  by  structural  defects  in  the  Williaiisoii* 
building,  defects  which  existed  at  the  time  of  lease  to  the  defendants.    Verdict, 
by  consent,  for  the  defendants. 

Sdd,  on  motion  for  a  new  trial  (Iknis,  J,,  diBsenting)  that  the  alterations 
effected  did  not  come  within  the  meaning  of  the  word  "  repairs."  The  parties, 
in  executing  the  lease,  did  not  contemplate  that  the  lessees  should  make  good 
uy  staroctuzal  defects  in  the  building.  The  indemnity  covenant  does  not  apply 
to  acti  done  before  the  date  of  the  lease  by  the  plaintiff  to  the  defendants. 

Victoria  Lazar  (adminiBtratrix  of  the  personal  estate  and  effects 
which  were  of  Samuel  Lazar^  deceased,  with  the  last  will  and 
testament  of  the  said  Samnel  Lazar  annexed)  sues  James  Cassias 
Williamson,  Arthur  Garner,  and  George  Mosgrove  :  for  that,  by 
a  certain  indenture  dated  the  31st  day  of  August,  1877,  Thomas 
William  Faithful  Wilshire  demised  and  leased  unto  the  said 
Samuel  Lazar  certain  parcels  of  land,  situate  in  the  City  of 
Sydney,  together  with  the  theatre  known  as  the  Theatre  Royal, 
and  all  other  buildings,  outhouses,  and  offices  thereon  respec- 
tiyely  erected,  and  the  rights,  members,  appurtenances  thereunto 
respectively  belonging,  or  in  anywise  appertaining,  and  all  fixtures, 
machinery,  plant,  apparatus,  scenery,  properties,  wardrobe, 
utensils,  articles  and  things  then  belonging  to  or  used  or 
employed  in  or  about  the  said  premises,  or  any  part  thereof,  and 
^Mcified  in  the  schedule  to  the  said  indenture,  except  as  in  the 
Baid  indenture  mentioned.  To  have  and  to  hold,  all  and  singular 
the  premises  thereinbefore  expressed  to  be  thereby  demised 
nnto  the  said  Samuel  Lazar,  his  executors,  administrators  and 
assigns  thenceforth,  as  to  a  portion  of  the  said  demised  premises, 
for  the  residue  then  unexpired  of  a  term  of  21  years  (except  the 
last  three  days  thereof),  commencing  on  the  1st  day  of  July, 
1875 ;  and,  as  to  the  remainder  of  the  said  demised  premises,  for 
the  residue  then  unexpired  of  a  term  of  21  years  (except  the  last 
three  days  thereof),  commencing  on  the  1st  day  of  December,  1875. 
And  by  the  said  indenture  the  said  Samuel  Lazar,  for  himself, 
his  heirs,  executors,  administrators,  and  assigns  coTenanted  with 
the  said  Wilshire,  his  executors,  administrators,  and  assigns 
(inter  aliaj,  that  he,  the  said  Samuel  Lazar,  his  executors, 
administrators,  and  assigns  should  and  would,  from  time  to  time, 
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1886.  and  at  all  times  during  the  term  thereby  granted^  when,  where, 
Lazab  and  so  often  as  occasion  should  be  and  require,  at  his  and  their 
WiixiAuBON.  ^^^^^  proper  costs  and  charges,  keep  and  maintain,  in  good  order 
and  preservation,  all  pumps,  cisterns,  waterpipes  and  gas  fittings, 
belonging  to  or  in  any  manner  connected  with  the  said  premises, 
then  being  or  which  should  or  might  thereafter  be  in,  upon,  or 
about  the  said  premises  ;  and  also,  at  the  like  costs  and  charges, 
well  and  sufficiently  repair,  cleanse,  and  amend  all  gutters,  sewers, 
drains,  and  cesspools  belonging  to  the  said  premises ;  and  also, 
at  the  like  costs  and  charges,  repair,  uphold,  support,  and  preserve 
the  said  theatre,  buildings,  fixtures,  scenery,  properties,  appoint- 
ments, and  effects  thereby  demised,  or  intended  so  to  be,  in,  by, 
and  with  all  manner  of  needful  and  necessary  reparations, 
cleansings,  and  amendments,  except  as  in  the  said  indenture  men- 
tioned. And  also,  would  within  three  calendar  months  next  after 
any  notice  in  writing  given  or  left  by  the  said  Wilshire,  his 
executors,  administrators  or  assigns,  well  and  sufficiently  repair 
and  make  good  such  defects  and  want  of  repair,  as  in  the  said 
indenture  mentioned.  And  the  plaintiff  says  that,  by  a  certain 
other  indenture  made  on  the  27th  day  of  October,  1881,  the  said 
Samuel  Lazar  demised  and  leased  unto  the  said  James  Cassius 
Williamson,  Arthur  Qumer,  and  Greorge  Musgrove  (hereinafter 
called  the  defendants)  all  the  said  hereinbefore  mentioned  pre- 
mises, reserving  to  the  said  Samuel  Lazar,  his  executors,  adminis- 
trators, and  assigns,  the  free  and  uninterrupted  use  of  the  upper 
centre  stage  box  opposite  prompt  side,  and  the  full  right  and 
liberty  of  access  and  egress  thereto  and  therefrom.  To  have  and 
to  hold,  all  and  singular  the  premises  in  the  said  last  mentioned 
indenture  expressed  to  be  thereby  demised,  with  the  appurte- 
nances, except  as  aforesaid,  unto  the  said  defendants,  their 
executors,  administrators,  or  assigns,  thenceforth  for  and  during 
the  term  of  three  years,  to  be  computed  from  the  6th  day  of  May, 
1882.  And,  by  the  said  last  mentioned  indenture,  the  defendants, 
for  themselves,  their  executors,  administrators,  and  assigns,  and 
each  of  them,  for  himself,  his  executors,  administrators,  and 
assigns,  covenanted  with  the  said  Samuel  Lazar  (inter  alia) 
that  they,  the  said  defendants,  their  executors,  administrators,  or 
assigns,  or  some  or  one  of  them,  would  during  the  said  term 
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thereby  granted^  from  time  to  time,  and  at  all  timQ»,.ivell  and        1886-       ^ 
faithfallj  perform  and  observe  all  and  singnlar  tbe   cJfverjiants       Lazab 
and  conditions  contained  in  the  said  hereinbefore  first  mentkrHod  Will^hsoh.  '' 
indenture^  and  on  the  part  of  the  said  Samnel  Lazar,  his  exec\ltpr»^ 
admmistratorsy   and  assigns,  to  be   respectively  performed  hjoA''^ 
observed,  save  and  except  the  covenant  for  payment  of  the  rent      .- 
by  the  said  indenture  reserved  and  contained.     And  also  should  *.'     .- 
and  would  keep  harmless  and  indemnified  the  said  Samuel  Lazar,     "•;*>-"' . 
his  heirs,  executors,  administrators  or  assigns,  and  his  and  their         •"!•-• 
lands,  tenements,  goods,  and  chattels  respectively,  of  and  from  the  ' '.'/" , 

same  covenants  and  conditions  respectively,  except  as  last  afore-  '**•'""/ 

Baid,  and  aU  actions,  suits,  entries,  re-entries,  forfeitures,  losses, 
damages,  costs,  charges,  and  expenses  whatsoever,  including  costs 
of  defence  as  between  attorney  or  solicitor  and  client  in  anywise 
relating  thereto.  And  also  should  and  would  during  the  said 
term  by  the  said  indenture  of  the  27th  day  of  October,  1881, 
granted,  well  and  sufficiently  repair,  maintain,  empty,  cleanse, 
amend,  and  keep  the  said  demised  premises,  with  the  appurte- 
nances, in  good  order  and  substantial  repair.  And  the  plaintiff 
farther  says  that  the  said  Samuel  Lazar  died  on  the  14th  day  of 
November,  1883,  and  that  administration  of  the  estate,  goods, 
chattels,  and  effects  of  the  said  Samuel  Lazar,  with  his  will 
annexed,  was  duly  granted  by  the  Supreme  Court  of  this  colony 
in  its  ecclesiastical  jurisdiction  to  the  plaintiff.  And  that  all 
things  have  been  done  and  happened,  and  all  conditions  have  been 
folfiUed^  and  all  times  have  elapsed  necessary  to  entitle  the 
plamtiff,  as  such  administratrix  as  aforesaid,  to  the  performance 
by  the  defendants  of  their  said  covenants,  and  each  of  them 
respectively,  and  to  sue  them  for  the  breaches  thereof  hereinafter 
alleged.  Yet  the  defendants  did  not,  nor  did  some  or  one  of  them, 
dnring  the  said  term  by  the  said  indenture  of  the  27th  day  of 
October,  1881,  granted,  from  time  to  time,  and  at  all  times,  well 
aodhithfuUy  perform  and  observe  all  and  singular  the  covenants 
uid  conditions  contained  in  the  said  hereinbefore  first  mentioned 
indenture,  and  on  the  part  of  the  said  Samuel  Lazar,  his  executors^ 
^administrators,  and  assigns,  to  be  respectively  performed  and 
observed,  save  and  except  the  covenant  for  the  payment  of  the 
rent  in  and  by  the  said  indenture  reserved  and  contained.     And 
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^^^'       did  not  aiid**  wonid  not  keep  harmless  and  indemnified  the  said 

Lacab      Samuel.^a^ar^  his  heirs^  executors^  administrators^  and  assigns, 

WxuiukKBON.  ^^^  M^  ^^  their  lands,  tenements,  goods,  and  chattels  respeo- 

tivfdl^of  and  from  the  same  covenants  and  conditions  respectiyely, 

eiaept  as  last  aforesaid,  and  all  actions,  snits,  entries,  re-entries, 

-.^  forfeitures,  losses,  damages,  costs,  charges  and  expenses  what- 

.,     soever,  including  costs  of  defence  as  between  attorney  or  solicitor 

^  -'..'•';^  and  client  in  anywise  relating  thereto.     And  did  and  would  not 

•'../.      during  the  said  term  by  the  said  indenture  of  the  27th  day  of 

^  *'*//*         October,  1881,  granted,  well  and  sufficiently  repair,  maintain, 

.  *•  v'  empty,  cleanse,  amend,  and  keep  the  said  demised  premises,  with 

the  appurtenances,  in  good  order  and  substantial  repair.     And 

by  reason  thereof,   the  said  Samuel  Lazar  was  compelled  to 

expend  divers  large  sums  of  money  upon  the  said  premises,  which 

are  still  unpaid  by  the  defendants. 

2.  Money  payable  by  the  defendants  to  the  plaintiff  for  money 
paid  to  the  use  of  the  defendants,  and  for  money  lent ;  and  for 
interest ;  and  for  accounts  stated. 

In  his  particulars  under  the  second  count,  the  plaintiff  claimed 
627Z.  7^.  6d.  for  money  paid  by  the  late  Samuel  Lazar  for 
supplying  and  fixing  two  Oregon  tie-beams  and  two  wrought- 
iron  principals  for  the  roof,  and  for  other  repairs,  additions,  and 
alterations,  both  to  the  roof  and  the  external  walls,  and  to  other 
portions  of  the  building  therein  set  out  in  detail. 

Plea.  The  defendants,  as  to  the  first  count,  bring  into  Court 
50Z.,  and  say  that  the  said  sum  is  enough  to  satisfy  the  claim  of 
plaintiff  in  respect  of  matters  herein  pleaded  to.  And  the 
defendants  say  that  the  moneys  claimed  by  the  plaintiff  in  the 
residue  of  the  declaration  are  the  damages  sustained  by  the  said 
Samuel  Lazar  by  reason  of  alleged  breaches  in  the  said  first 
count  mentioned,  and  not  otherwise  ;  and  that,  except  as  to  501., 
portion  of  such  moneys,  they  never  were  indebted  as  alleged. 

Bbplication.  The  plaintiff  took  the  money  out  of  Court,  and 
joined  issue  as  to  the  residue. 

In  1875,  Fitzgerald  and  others  leased  for  21  years,  to  Levy  and 
Lazar,  the  site  now  occupied  by  the  Theatre  Boyal.  In  that  lease 
there  was  a  covenant  by  the  lessees  "  To  erect  and  completely 
finish,  in  a  substantial  and  workmanlike  manner,  a  theatre,  &c.," 
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and  a  farther  covenant  that  the  lessees  "  will,  as  occasion  shall        ^^^' 
require,  throughout  their  term,  well  and  sufficiently  maintain  and       Lasab 
keep  the  said  theatre  or  opera  house,  and  all  the  buildings  .  .  .  wiluaioov. 
therein  .  .  for  the  time  being  in  good  and  substantial  repair  and 
condition,  reasonable  wear  and  tear  excepted,  and  will,  within  three 
Cftlendar  months  next  after  every  such  notice,  well  and  su^ciently 
repair  and  make  good  such  defects  and  want  of  repair,"  with 
proviso  for  re-entry  by  lessors  on  breach  of  any  of  the  covenants. 

In  1877,  Wilshire,  who  had  purchased  the  lease,  sub-let  the 
premises  to  Lazar  for  the  residue  of  the  term,  less  three  days. 
The  previous  deeds  were  recited,  and  Lazar  covenanted  to 
"repair,  uphold,  support,  and  preserve  the  said  theatre, 
buildings,  &c.,  with  all  manner  of  needful  and  necessary 
reparations,  deansings,  and  amendments,''  .  .  .  and  upon 
notice  "  to  well  and  sufficiently  repair  and  make  good  such 
defects  and  want  of  repairs,''  .  .  .  and  to  ''well  and 
&ithfully  perform  and  observe  all  and  singular  the  covenants, 
conditions,  and  reservations  contained  in  the  indentures  therein 
respectively  recited,"  and  to  ''  keep  harmless  and  indemnified  the 
said  lessor  (Wilshire)  of  and  from  the  same  rents,  covenants,  Ac." 
Proviso  for  re-entry  on  failure  to  perform  covenants. 

In  November,  1881,  Lazar  sub*let  the  premises  to  the 
defendants,  who  covenanted  to  perform  ''  all  and  singular  the 
covenants  and  conditions  contained  in  the  said  hereinbefore 
recited  indenture  on  the  part  of  the  said  lessor  to  be  performed 
and  observed,  except  the  covenant  to  pay  rent."  There  was 
also  a  covenant  that  the  defendants  "  would  keep  harmless 
and  indemnified  the  said  lessor  from  the  same  covenants 
and  conditions,  and  all  actions,  suits,  entries,  re-entries,  for- 
feitures, losses,  damages,  costs,  charges,  and  expense  whatsoever, 
4c.  .  .  ."  "  And  would,  during  the  term  thereby  granted, 
weU  and  sufficiently  repair,  maintain,  empty,  cleanse,  amend,  and 
keep  the  said  demised  premises,  with  the  appurtenances,  in  good 
and  substantial  repair." 

Subsequently  Lazar  was  declared  a  lunatic,  and  his  com- 
mittees applied,  in  August,  1882,  for  a  renewal  of  the  annual 
lioense  of  the  theatre.  This  was  declined  until  the  execution 
of  certain  repairs  and  alterations  reported  as  necessary  by  the 
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18S6.  Colonial  Architect,  who  thought  the  principals  of  the  roof  too 
Lazab  weak  for  the  machinery  used  in  connection  with  the  theatre. 
WiLLiAxsoN.  ^^^  defendants  were  informed  of  this,  but  declined  to  execute 
such  repairs  and  alterations.  The  committees  then  received 
from  the  architects  of  Fitzgerald  and  others  (the  original  lessors)  a 
schedule  of  the  necessary  repairs,  including  the  strengthening 
and  repairing  of  the  roof.  This  was  sent  to  the  defendants, 
who  declined  to  execute  the  repairs,  on  the  ground  that  the  defects 
were  structural,  and  not  such  as  they  were  bound  to  make  good  by 
their  covenant  to  repair.  The  repairs  were  ultimately  executed 
at  Lazar's  expense,  and,  he  having  since  died,  this  action  was 
brought  by  his  administratrix  to  recover  the  amount  expended. 

At  the  trial,  before  Windeyer,  J.,  it  was  admitted  that  the  sum 
(if  any)  due  to  the  plaintiff  was  550Z.  7«.  6d.  over  and  above  the 
amount  paid  into  Court.  Evidence  was  given  to  show  that  the 
roof  was  not  strong  enough  to  support  the  machinery  necessary 
for  the  purposes  for  which  the  building  had  been  let.  The  jury 
found  specially  that  the  repairs  were  rendered  necessary  by 
reason  of  certain  structural  defects  in  the  building  in  existence 
at  the  time  the  lease  was  given  to  the  defendants.  A  verdict 
was  accordingly  entered  by  consent  for  the  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  the  Full  Court. 

On  April  27,  1885,  a  rule  nisi  was  granted  to  enter  a  verdict 
for  the  plaintiff,  with  5502.  7s.  6(2.  damages,  in  addition  to  the  50Z. 
paid  into  Court. 

JWi.  10, 16.  Darley,  Q.C.^  and  Oohsn,  for  the  plaintiff,  now  moved  to  make 
the  rule  absolute.  The  defendants  covenanted  to  repair,  and  to 
indemnify  the  plaintiff  from  any  liability  for  the  non-performance 
of  his  covenants,  one  of  which  was  to  keep  the  building  in  repair. 
This  is  not  an  old  building,  but  one  which  was  in  good  repair  at 
the  time  of  the  demise  to  the  defendants.  But  under  a  covenant 
to  keep  and  leave  in  good  repair  the  state  of  the  building  at  the 
time  of  the  demise  is  immaterial :  Burnett  v.  Lynch  (1),  Boston 
V.  Pratt  (2),  Payne  v.  Haine  (3),  Stanley  v.  Towgood  (4).  If  the 
roof  fell  in,  the  defendants  would  be  bound  under  their  covenants 

(1)  6  B.  &  C.  589  (3)  16  M.  k  W.  541 ;  16  L  J.  Ex.  130 

(2)  2  H.  &  C.  676 ;  23  L.J.  Ex.  288    (4)  3  Bing.  N.C.  4 
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to  re-bnild  it.  They  are  liable  for  Btrnotnral  defects.  In  tlie  ^^^* 
covenant  in  the  lease  to  Wilshire  the  words  ^'  reasonable  wear  Lazab 
and  tear  excepted'^  are  not  inserted.  Willxaxbon. 

Stephen,  Q-C.^  and  Want  for  the  defendants.  The  plaintiff's 
proper  course  nnder  the  circnmstances  was  to  sue  the  original 
lessee  for  his  breach  of  covenant  by  not  building  in  a  substantial 
manner.  Instead  of  that^  the  plaintiff  sues  the  defendants  on  a 
covenant  to  repair^  as  if  it  were  a  covenant  to  re-build.  The 
defendants  are  only  bound  to  keep  the  building  in  the  same 
state  as  they  received  it.  They  are  not  bound  to  re-build.  But 
the  sagging  of  the  roof,  and  the  other  injuries  to  the  building 
were  caused  before  the  lease  to  the  defendants.  The  defendants 
•re  not  liable,  under  the  contract  to  indemnify,  for  anything 
done  before  their  lease:  Sowa/rd  v.  Leggatt  (5).  They  are  not 
liable  for  Lazar's  covenant  to  build  in  a  substantial  manner: 
£o9co6  (13th  Ed.),  p.  698.  The  word  ''  maintain"  was  put  in  the 
defendants'  sub-lease  instead  of  the  word  ^'  uphold ''  in  the  lease 
to  Lasar,  which  might  mean  **  prop  up.'*  The  word  ^'maintain'' 
can  only  mean  "  maintain  in  the  condition  in  which  the  house 
then  was.''  The  plaintiff,  in  his  particulars,  claims  for  ^'alterations^ 
additions,  and  repairs  ";  but,  in  fact,  a  new  roof  was  put  on  the 
building.  The  question  at  the  trial  was  whether  the  sagging  in 
the  roof  was  caused  by  the  machinery. 

[Sis  G.  Innss,  J.  The  covenants  in  the  lease  of  1875  are  not 
mentioned  in  the  declaration,  and  therefore  I  cannot  see  how  the 
plaintiff  can  rely  on  the  covenant  to  build  contained  in  that  lease.] 

Cohen,  in  reply.  The  omission  in  the  declaration  to  mention  the 
lease  of  1875  to  Wilshire  is  immaterial,  because,  by  the  lease  of 
1877,  Lazar  covenants  with  Wilshire  to  perform  his  (Wilshire's) 
coTenants.  The  defendants,  knowing  the  state  of  the  buildings, 
entered  into  the  covenants  in  their  lease,  and  they  must  now 
perform  them.  Besides,  the  breach  was  a  continuing  one: 
fiwton  V.  Pratt  (2).  The  roof  was  not  renewed  :  it  was  repaired 
and  strengthened.      If  bad  bricks  were  used,  would  not  the 

(6>  7  C.  &  P.  718 
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^^^       replacing  of  them  be  a  repairing  of  the  building,   notwith- 
standing that  the  original  oonstraction  waa  faulty  ? 


V, 
WlUiIAMSON. 

Martm  C.J  SiB  J.  Mabtin,  C.J.  This  is  an  action  brought  hj  Victoria 
Laasar^  the  administratrix  of  the  personal  estate  and  effects  of 
Samuel  Lasar^  deceased^  to  recoTer  damages  for  the  defendants' 
breach  of  a  covenant  in  a  lease  by  Samuel  Lasar  to  the 
defendants.  The  declaration,  in  the  first  instance,  alleges  the 
making  of  the  lease  by  Samuel  Lasar  to  the  defendants,  which 
lease  is  stated  to  have  been  a  lease  of  certain  parcels  of  land 
situate  in  the  city  of  Sydney,  together  with  the  theatre  known 
as  the  Theatre  Royal,  and  all  the  other  buildings  on  the  land. 
The  lease  from  Samuel  Laaar  to  the  defendants  was  not  of  a 
piece  of  ground  on  which  the  theatre  was  to  be  erected,  but  of 
a  theatre  then  built.  The  declaration  goes  on  to  set  forth 
certain  covenants  which  were  in  the  lease  to  Lazar.  The 
previous  lease  from  Wilshire  to  Lassar  was  for  21  years,  and  by 
it  Lasar  covenanted  to  repair,  uphold,  support,  and  preserve  the 
said  theatre  .  .  .  with  all  manner  of  needful  and  necessary 
reparations,  cleansings,  and  amendments  ...  and  to  weU 
and  sufficiently  repair  and  make  good  such  defects  and  want  of 
repairs.  There  are  four  of  these  covenants  set  out  in  the 
declaration,  which  I  need  not  go  through.  Then  the  declaration 
goes  on  to  allege  that  by  a  certain  other  indeuture  Lazar  leased 
to  the  defendants  the  same  property  described  as  '^  all  the  said 
hereinbefore  mentioned  premises,"  thereby  showing  that  the 
lease  from  Lazar  to  the  defendants  was  of  a  building  then 
erected.  Then  are  set  out  covenants  by  which  the  defendants 
allege  that  they,  or  some  of  them,  would,  during  the  term 
thereby  granted,  perform  the  covenants  to  be  performed  by  Lazar 
under  the  first  mentioned  indenture,  and  would  keep  him  harm- 
less and  indemnified  from  the  same  covenants,  and  would  well  and 
sufficiently  repair,  amend,  and  keep  the  said  demised  premises  in 
good  and  substantial  repair.  The  declaration  alleges,  as 
breaches,  that  the  defendants  did  not  perform  and  observe  the 
covenants  contained  in  the  indenture  of  1877,  and  on  the  part  of 
Samuel  Lazar  to  be  performed  ;  and  did  not  keep  Lazar  harm- 
less and  indemnified  from  such  covenants ;  and  did  not  well  and 
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sufficiently  repair,  maintain,  amend,  and  keep  the  said  premises ;       ^^^' 
and  because  of  these  breaches  this  action  is  brought.  Laxab 

The  facts,  so  far  as  it  is  material  in  my  opinion  for  the  purpose  wiul^uooh. 
of  this  judgment,  are  these : — ^In  the  building  of  this  theatre,  MoHm  0  J. 
one  side  of  which  is  an  old  wall,  certain  beams  were  placed, 
forming  the  main  beams  of  the  roof.  The  roof  was  so  con- 
structed that  when  the  machinery  used  for  the  purpose  of  the 
theatre  was  set  up  the  beams  sagged,  bent  downwards,  and  lost 
the  rigid  condition  necessary  for  the  security  of  the  roof.  It 
thereupon  became  necessary,  in  order  to  warrant  the  Gk>Temment 
in  granting  a  license  for  the  canying  on  of  the  business  of  this 
theatre,  that  the  roof  should  be  strengthened.  When  an 
examination  of  the  building  took  place  for  the  purpose  of 
granting  this  license,  the  Colonial  Architect  came  to  the 
conclusion  that  certain  alterations  should  be  made,  and  certain 
other  beams  placed  in  the  roof ;  and  until  that  was  done,  the 
license  was  withheld.  It  therefore  became  necessary  that  the 
requirements  of  the  Colonial  Architect  should  be  complied  with 
That  work  was  done,  and  tie-beams  were  placed  so  as  to  satisfy 
that  officer  that  the  building  was  fit  to  be  used  as  a  theatre. 
The  plaintiff,  as  administratrix  of  the  estate  of  Samuel  Lazar, 
expended  the  money  necessary  to  comply  with  the  requirements 
of  the  Colonial  Architect,  and  repaired  the  roof.  Having  done 
80,  this  action  was  brought  by  her  against  the  defendants  on  their 
covenants  with  Samuel  Lazar. 

The  jury  gave  a  verdict  for  the  defendants,  by  arrangement 
between  the  parties,  leave  being  reserved  for  the  plaintiff  to 
move  that  that  verdict  be  set  aside,  and  that  a  verdict  be 
entered  for  the  plaintiff,  with  the  damages  then  mentioned, 
550L  7^.  Hd.  beyond  the  amount  paid  into  Court.  Now,  the 
question  we  have  to  determine  is  whether  the  defendants  are 
liable  on  the  covenants  in  the  lease  from  Samuel  Lazar  to  them. 

I  am  of  opinion  that  they  are  not.  It  appears  to  me  that  the 
parties  to  this  lease,  that  is  to  say,  Samuel  Lazar  and  the 
defendants,  when  they  entered  into  this  sub-lease  did  not  in  any 
way  have  in  contemplation  the  expending  of  any  money  for 
making  good  any  structural  defects  in  the  theatre.  The  building 
was  not  constructed  in  the  substantial  way  in  which  it  ought  to 
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^^^'       have  been.     Certain  things  onght  to  have  been  done  yhich  were 
Lazab      not  done.     We  cannot  gather  that  these  parties  in  any  way 
WiLUAXBON.  ii^tended  that^  under  this  covenant  to  repair^  any  alterations  in 
Martim  C.J.  the  theatre  were  contemplated.    We  have  nothing  to  do  with  the 
covenant  by  Lazar  and  Levy  with  Fitzgerald^  which  was  to  the 
effect  that  they  were  to  build  a  theatre  on  the  land  leased  to 
them.     That  is  not  the  covenant  now  sued  upon^  but  a  covenant 
in  a  lease  which  speaks  of  a  theatre  already  built.     The  only 
covenant  in  that  lease  is  to  repair.     I  am  of  opinion  that  the 
covenant  to  repair  does  not  apply  to  any  alteration  or  re-con- 
struction of  the  buildings  either  wholly  or  in  part.   The  alterations 
made  do  not  come  within  the  meaning  of  the  word  ^^  repairs.^^     I 
am  of  opinion  that  the  verdict  for  the  defendants  should  stand. 

Fatuiett  J.  Faucbtt,  J.  The  facts  of  this  case  are  somewhat  complicated. 
The  rights  of  Lazar  under  his  lease  to  the  defendants  are 
distinct  from  his  rights  as  joint  lessee  with  Levy  from  Fitzgerald. 
With  the  latter  lease  we  have  nothing  to  do.  The  present 
defendants  cannot  be  made  liable  to  rebuild  under  the  covenants 
in  the  lease  from  Fitzgerald  to  Levy  and  Lazar.  No  doubt  the 
lessee  is  bounds  under  the  covenants  in  that  lease  to  rebuild  in 
case  of  the  destruction  of  the  theatre  by  any  accident.  The 
question^  however^  arises  in  this  case  as  to  the  liability  of  the 
defendants  on  the  covenant  to  repair  and  to  indemnify  con- 
tained in  the  lease  from  Lazar  to  the  defendants.  That 
covenant  to  repair  is  veiy  wide  in  its  terms. 

As  to  the  liability  of  the  defendants  under  that  covenant, 
the  law  is  too  clear  to  admit  of  question.  No  doubt,  if  at  the 
time  of  the  lease  the  house  is  out  of  repair,  the  lessee,  under  this 
covenant  to  repair,  is  bound  to  put  it  in  repair.  I  do  not  see 
that  there  is  any  difierence  in  meaning  between  the  word 
'^ uphold''  in  the  lease  to  Lazar  and  the  word  ''maintain"  in 
the  lease  to  the  defendants.  The  question,  then,  is  whether  the 
repairs  executed  were  such  as  were  contemplated  by  the  parties 
to  the  covenant  sued  upon.  If  such  repairs  were  rendered 
necessary  by  ordinary  wear  and  tear,  the  defendants  would  be 
liable ;  but  they  would  not  be  liable  if,  by  any  structural  defect  in 
the  building,  the  repairs  needed  are  not  such  as  were  contemplated 
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by  the  parties  who  entered  into  the  contract.     The  beams  in  the        1^86. 
roof  OQght  to  have  been  tied.     Are  the  defendants  bound  to  do       Lazar 
this,  which  onght  to  have  been  done  before  ?     The  expenditure  willLmson, 
of  the  large  sum  of  nearly  600Z.  was  not  caused  by  any  natural    Faucet f  J. 
want  of  repair^  but  in  order  to  satisfy  the  proper  requirements  of 
the  Colonial  Architect.     What  the  Colonial  Architect  required 
must  have  been  done.      Suppose  he  had  required  that  pillars 
should  be  put  under  the  gallery  to  strengthen  it^  would  the 
defendants  be  liable  to  pay  for  such  additions  ?      Such  works 
would  be  alterations  or  amendments^  but  would  not  be  such 
repairs  as  were  contemplated  by  the  parties  to  this  lease. 

As  to  the  indemnity  clause  : — ^To  say  that  under  this  clause 
the  defendants  are  bound  to  indemnify  their  lessor  for  what  was 
done  before  their  lease  is  a  strange  construction  to  put  on  such 
a  clause.  The  meaning  is  that  the  lessor  should  be  indemnified 
for  acts  done  by  the  lessees.  On  the  whole^  I  am  inclined  to 
thinks  although  with  considerable  doubt^  that  the  repairs  being 
for  the  purpose  of  amending  structural  defects  in  the  building, 
the  defendants  are  not  liable  in  this  action. 

Sib  G.  Innks^  J.     With  every  desire  not  to  differ  from  their      innes  J. 
Honours^  I  am  unfortunately  unable  to  concur  with  them  in 
thinking   that  the  plaintiff   is  not  entitled  to  recover  in  this 
action. 

The  question  submitted  to  us  seems  to  me  to  be  narrowed 
down  to  the  consideration  whether  what  was  done  was  a 
repairing  of  the  building  or  not.  By  the  covenant  in  question,  the 
defendants^  among  other  things^  are  to  put  and  keep  the  premises 
in  repair.  The  law  is  clear^  and  it  is  admitted^  on  the  authority 
of  Payne  v.  Haine  (6),  and  other  cases^  that  where  a  teuniit 
covenants  to  keep  the  premises  and  deliver  them  up  to  liis 
landlord  in  good  repair^  he  is  bound  to  put  them  in  good  repair^ 
and  that  he  is  not  entitled  to  keep  them  in  bad  repair  because 
he  has  found  them  in  that  condition.  What  amounts  to  good 
repair  is  to  be  estimated  from  a  consideration  of  the  age  aud 
class  of  the  building  leased  ;  and  as  was  said  by  Baron  Parh-  in 
the  case  I  have  cited,  "A  house  in  Spitalfields  may  be  repaircMl 

(6)  16  M.  &  W.  541. 
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^^'       with  materials  inferior  to  those  requisite  for  repairing  a  mansion 

Ii4SAB      in  GroBvenor-square/' 

WiuuMBOM.      Under  a  covenant  to  repair^  the  lessee  is  bound  to  put  the 

/HUM  J.     premises  in  good  repair.     That  being  the  covenant  declared  on 

here,  and  that  being  the  law  with  reference  to  that  state  of 

&cts,  we  have  to  enquire  what  are  the  facts  presented  to  us  in 

this  case. 

I  shall  direct  mj  attention  to  the  covenant  in  their  lease  by 
which  the  defendants  were  to  keep  the  premises  in  good  repair. 
A  special  question  was  left  to  the  jury^  which  strengthens  the 
opinion  to  which  I  am  compelled  to  arrive.  The  question  and 
the  answer  of  the  jury  are  in  these  words : — "  Were  the  repairs 
which  were  effected  to  strengthen  the  roof  of  the  theatre  rendered 
necessary  by  its  structural  defects  f"  Answer^  "  Yes."  It  will 
be  observed  that  the  question  and  answer  are  pointed  to  ''repairs/' 
So  far  as  I  understand  the  argument  on  behalf  of  the  defendants, 
and  the  view  taken  by  their  Honours,  it  is  this  :«-''That  inasmuch 
as  the  work  done  was  rendered  necessary  by  structural  defects  in 
the  building,  such  work  was  not  properly  to  be  called  repairs,  and 
that  if  there  was  a  breach  of  any  covenant,  it  would  be  a  breach 
of  a  covenant  to  build.'^ 

I  agree  with  their  Honours  in  thinking  that  if  the  works  were 
additional  precautionary  works  effected  before  the  dilapidation 
had  occurred,  as  substituting  thicker  walls  or  larger  timbers,  or 
adding  buttresses  to  strengthen  the  walls,  such  works  would  not 
be  ''  repairs/'  but  might  properly  be  called  "  improvements," 
But  what  are  the  circumstances  here  f  The  building,  when  it 
came  to  be  used  as  a  theatre,  in  the  course  of  time  succumbs  to 
the  use  to  which  it  has  been  put.  It  has  been  faultily  constructed, 
not  being  sufficiently  strong  for  the  purpose  for  which  it  was 
intended.     It  falls  into  a  condition  of  dilapidation  or  disrepair. 

I  cannot  see  that  dilapidations  so  caused  do  not  come  within  a 
covenant  to  repair.  It  seems  to  me  that  a  large  proportion  of 
repairs  in  houses  are  rendered  necessary  by  structural  defects. 
The  expression  ''  structural  defects  "  means  faulty  or  defective 
coustruction.  It  is  a  matter  of  common  experience  that  faultily 
built  houses  will  sooner  need  repair  than  a  well  and  faithfully 
built  house.      Is  the  remedying  of  dilapidations   arising   from 
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such  a  soorce  not  a  repair  ?  Suppose  that  a  hoose  is  so  built  18S6. 
that  when  a  shower  of  rain  falls  the  water  comes  through  the  Labab 
walls  and  damps  the  plaster.  If  the  plaster  falls^  is  not  the  wixji^kmoN. 
tenant  bound  to  replace  it^  and  jet  the  falling  of  the  plaster  was  [nnea  J. 
caused  by  structural  defects  in  the  building.  Take  the  case 
where  a  man^  being  hospitably  inclined^  gives  a  dance  and  is 
indiscreet  enough  to  let  his  guests  dance  in  a  room  on  the  first 
floor  instead  of  on  the  ground  floor  of  his  houscj  the  ceiling  under- 
neath falls,  owing  to  the  floor  not  being  strong  enough.  Is  not 
that  damage  caused  by  a  structural  defect  in  the  building  ?  Is 
that  tenant,  who  has  covenanted  to  keep  the  premises  in  repair, 
absolved  from  a  liability  to  replace  that  ceiling?  These  are 
familiar  examples  to  show  that  it  would  open  wide  a  door  to 
relieve  a  tenant  from  his  obligation  under  a  covenant  to  keep 
the  premises  demised  to  him  in  repair,  if  we  were  to  hold  that 
where  the  damage  has  been  caused  by  any  structural  defect  he 
is  not  liable.  Upon  that  ground,  having  regard  to  the  covenant 
here  sued  upon,  and  the  wording  of  the  question  left  to  the  jury 
and  their  finding  upon  it,  it  seems  to  me  that  there  has  been  a 
breach  of  this  covenant  to  repair  for  which  the  defendants  are 
responsible. 

I  do  not  touch  on  the  question  of  the  indemnity  clause,  as  the 
matter  was  antecedent  to  the  tenancy  between  Lazar  and  the 
defendants.  But  if  it  were  necessary  to  express  an  opinion,  I 
should  be  disposed  to  think,  although  with  great  reluctance  and 
diffidence  in  view  of  the  opinion  expressed  by  their  Honours, 
that  a  covenant  of  that  kind  would  take  effect  by  relation  back, 
and  would  have  the  effect  of  indemnifying  the  immediate  lessor 
from  the  consequences  of  any  breach  which  he  had  committed. 

Rule  discharged^  without  costs. 

Attorney  for  plaintiff  :  Levy. 

Attorneys  for  defendants  :   Want,  Johnson  8f  Co. 
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1886.  HUENEBBEIN  v.  6EBBEB. 


JM,  16.  Landlord  and  tenant-^JHstrets  for  Rent  Act  (Ih  Vic  No,  11),  sec.  6— Piano. 

Martin  0  J  '^  piftno  waa  lent  by  the  pUantiff  to  one  who  lodged  in  a  house  kept  by  B., 
Faueett  J,  ^^o  rented  the  eame  from  the  defendant.  The  piano  having  been  seized  by  the 
and  defendant  for  rent  due  by  B. 

Held  (Faucstt,  J,,   dissenting),  that  the  piano  was  furniture,  within  the 
meaning  of  15  Vic.  Ko.  11,  sec  6 ;  and  that  the  seifure  was  therefore  lawful. 


InnesJ, 


District  Coubt  Affeal.  Action  for  trover  and  detinue  for 
a  piano  seized  by  the  defendant  as  distress  for  rent. 

The  plaintiff^  a  pianoforte  importer  and  seller,  lent  the  piano  in 
question  to  one  Canard.  Canard  lived  in  a  lodging-hoase  kept 
by  a  Mrs.  Cohen,  who  leased  the  premises  from  the  defendant. 
Mrs.  Cohen  being  in  arrears  in  the  payment  of  her  rent,  the 
defendant  levied  a  distress  on  the  goods  on  the  premises,  and 
amongst  other  goods  on  the  plaintiff's  piano.  Verdict  for  the 
defendant. 

The  plaintiff  obtained  a  rule  nisi  to  enter  a  verdict  for  him  on 
the  ground  that  a  piano  is  not  furniture  within  the  meaning^  of 
the  Distress  for  Rent  Act  (1)  under  the  circumstances  of  this  case, 
and  that  the  learned  District  Court  Judge  was  wrong  in  ruling 
that  it  could  be  seized  by  the  defendant  as  a  distress  for  rent. 

Feb,  16.  The  Attorney-General  fSimpsonJ  and  Harris,  for  the  plaintiff, 

now  moved  to  make  the  rule  absolute.  A  piano  is  not  furniture 
within  the  meaning  of  15  Vic.  No.  11,  sec.  6  (1).  The  word 
means  such  articles  of  furniture  as  a  lodger  would  usually  possess, 
and  would  not  comprise  an  organ,  violin,  bugle,  or  jews-harp. 

Rogers,  for  the  defendant,  shewed  cause.  A  piano  is  furniture 
within  the  meaning  of  the  enactment,  and  is  such  as  would  be 
included  in  a  general  description  of  furniture  in  a  bill  of  sale. 

(1)  15  Vic.  No.   11«  sec.  6,  enacts,  fnmiture)  of  any  lodger  in  any  house 

"  Provided  always  and  be  it  enacted  or  apartment,  ordinarily  let  or  used  as 

that  no  distress  shall  be  made  on  the  a  lodging-hoase  or  apartment.*'  1   Ol. 

goods  of  any  casual   visitor   in   any  Stat,  772. 
house,  nor  on  the  goods    (other  than 
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Sib  J.  Martin^  C.J,  It  may  be  considered^  as  a  general  rule,  ^^' 
that  all  goods  fonnd  upon  the  premises  demised  to  a  tenant  are 
liable  to  be  distrained  by  his  landlord  for  rent,  whether  such 
goods  belong  to  the  tenant  or  to  any  other  persons  :  Bradley  on  MarHm  C.X 
Distresses.  In  many  cases  the  application  of  that  Common  Law 
role  was  fonnd  to  work  great  hardship  and  injustice,  and  to  pre- 
Tent  that  hardship  this  statute  of  15  Yic.  No.  11  was  passed^ 
which  by  section  6  enacts  that,  '^  No  distress  shall  be  made  on 
ihe  goods  of  any  casual  visitor  in  any  house,  nor  on  the  goods 
(other  than  furniture)  of  any  lodger  in  any  house  or  apartment 
ordinarily  let  or  used  as  a  lodging-house  or  apartment.^' 

In  the  case  now  under  consideration,  a  person  hired  a  room  as 
a  lodging,  and  in  that  room  he  placed  a  piano  that  had  been  lent 
to  him  by  the  plaintiff.  That  piano  was  distrained  upon  by  the 
landlord  for  rent,  and  the  owner  of  it  brought  an  action  for  that 
digtress,  relying  on  the  6th  section  of  the  Act,  which  I  have 
quoted,  contending  that  under  the  circumstances  the  piano  was 
not  furniture  within  the  meaning  of  the  section,  and  therefore 
that  it  was  not  distrainable. 

The  question  is  one  by  no  means  easy  of  determination. 
There  are  a  number  of  cases  as  to  the  meaning  of  the  words 
"  household  furniture''  in  wills,  which  are  collected  in  WilUams  on 
Executors.  Among  them  is  the  case  of  Kelly  v.  Powlet  (2),  where 
the  Master  of  the  Bolls  says ; — "  The  word '  household  furniture ' 
has  as  general  a  meaning  as  possible.  It  is  incapable  of  a 
definition.  It  is  capable  only  of  a  description.  It  comprises 
everything  that  contributes  to  the  use  or  convenience  of  the 
householder,  or  ornament  of  the  house.'' 

The  same  definition  was  given  by  Yice-Chancellor  Leach  in 
Gok  V.  Fitzgerald  (3),  in  these  words,  "  The  words  '  household 
famitnre  and  other  household  effects,'  will  comprise  all  property  in 
the  house  and  on  the  premises  intended  for  use  or  consumption 
therein,  or  for  the  ornament  thereof": — ^no  doubt,  referring  to  similar 
expressions  in  the  judgment  of  the  Master  of  the  Bolls  in  the  case 
previously  cited  by  me.  He  then  goes  on  to  deal  with  matters 
which  came  more  particularly  within  the  words  "household 
effects,"  in  the  following  terms  : — "Elizabeth  Cole  is  therefore 

(2)  Ambler  605.  (8)  1  Sim.  k  Stu.  189. 
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^^^'       entitled   to  the  pistols,  to  the   apparatus  for  turning,   to   the 
9yBNSBBEiN  models,  paintings,  organ,  parrot,  books,  and  wine  and  liquors ; 
GKaBKB.     ^^*  ^o*  ^  ^^^  V^^Jf  ^^^y  ^^  fowling  pieces,  unless  it  is  proved 
MaHin  C.J.  that  they  were  kept  for  the  defence  of  the  house/' 

Now,  we  have  to  determine  whether  a  piano  is  furniture  when, 
placed  in  a  house,  or,  in  other  words,  whether .  it  is  household 
furniture.  We  have  to  determine  this,  not  with  reference 
to  whether  it  is  a  usual  thing  for  any  one  taking  a  furnished 
apartment  in  a  lodging-house,  or  a  room  ordinarily  let  as  a 
furnished  apartment,  to  carry  a  piano  about  with  him.  The 
question  is,  whether  if  a  person  happens  to  have  a  piano  in  Iiis 
apartment  or  room,  it  is  to  be  regarded  as  furniture.  This  most 
be  determined  by  the  ordinary  meanings  of  the  word  "  furniture.'* 
The  lodger  is  protected  from  distress,  if  he  brings  property  into 
his  apartment  which  is  not  furniture.  In  order  to  secnre 
property  which  he  takes  with  him  for  distress,  it  ia  incumbent  on 
him  to  prove  that  it  is  not  furniture.  On  looking  at  what  is  said 
in  these  two  cases,  and  on  the  reason  of  the  thing,  I  am  of 
opinion  that  a  piano  is  furniture.  It  is  certainly  an  article 
which  contributes  to  the  use,  convenience,  and  ornament  of  a 
house.  I  do  not  know  in  what  way  we  can  better  describe  wliat 
is  furniture  than  by  those  words.  Some  houses  will  contain 
articles  much  richer  than  others,  according  to  the  size  of  the 
house  and  the  means  of  the  occupant.  Some  things  in  the  hoose 
of  a  wealthy  man  one  would  not  dream  of  finding  in  the  house 
of  a  poor  man.  A  piano  of  more  or  less  value  will  be  found  in 
the  houses  of  most  people  above  the  working  class.  Nothing'  is 
more  common  than  to  find  a  piano  in  the  houses  of  persons  not 
of  the  labouring  class.  It  is  supposed  to  contribute  to  the  use 
and  convenience,  and  to  be  an  ornament  of  the  house.  The 
question  here  is,  whether  a  person  taking  a  piano  with  him.  is 
to  be  considered  as  taking  furniture  ;  I  am  of  opinion  that  he  is. 
We  are  not  called  upon  now  to  say  whether  a  violin  or  a  harp 
would  come  within  that  description.  The  enactment  freeing  the 
goods  of  lodgers  from  distress  for  rent,  stopped  at  furniture,  no 
doubt  on  the  supposition  that  it  would  be  dangerous  to  make  a 
lodger's  goods  free  altogether,  because  there  might  be  collusion. 
If  he  takes  furniture  about  with  him,  he  must  take  the  eon- 
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sequences^  and  anytliing  which  comes  within  the  description  of       l???i 

farniture  is  liable  to  be  distrained  upon.     For  these  reasons^  I  HmnriRBntN 
think  that  the  decision  of  the  Jndge  below  was  a  correct  one.  Gkbbeb. 

MarHn  C.  J. 

Paxtcbtt,  J.  I  cannot,  on  the  whole,  concur  with  his  Honour 
in  this  matter.  It  seems  to  me  that  we  wonld  be  giving  very 
Utile  effect  to  the  section  if  we  were  to  decide  as  his  Honour  has 
done. 

We  have  been  referred  to  cases  chiefly  relating  to  the  con- 
straction  of  wills  in  which  the  matter  has  been  considered,  and 
which  turned  upon  the  wording  of  particular  wills.  It  seems  to 
me,  therefore,  that  those  cases  are  of  very  slight  use  as  a  guide  in 
a  matter  of  this  kind,  where  the  sole  question  is  as  to  the  meaning 
of  the  word  '^  furniture  '*  in  this  enactment.  There  is  a  case  in 
England,  well  known  to  the  furnishing  trade,  in  which  it  was 
decided  that  the  word  "furniture''  in  a  bill  of  sale  did  not  include 
a  piano.  The  object  of  the  statute  now  under  consideration  was 
to  lessen  the  liability  of  lodgers  to  have  their  goods  distrained 
npon.  Suppose  that  a  casual  visitor  brings  a  violin  with  him 
to  a  house  at  which  he  is  staying,  or  that  a  temporary  lodger 
takes  a  violin,  or  a  bugle,  or  a  flute,  with  him  to  his  lodgings, 
are  these  things  furniture  ?  It  strikes  me  that  it  would  be 
a  very  strange  thing  if  everything  is  furniture  that  contributes 
to  the  use,  enjoyment,  and  ornament  of  a  house.  If  that  is 
correct,  then  rings  and  watches  would  come  under  the  definition 
of  furniture.  We  may  safely  draw  this  line,  that  everything 
is  farniture  that  is  in  conmion  use  in  the  house  or  apartment, 
as  let  by  the  lodging-house  keeper.  I  am  of  opinion,  that  under 
the  circumstances  of  this  case  a  piano  is  not  furniture  within 
the  meaning  of  this  section. 


Sib  G.  Ikves,  J.  The  question  is,  whether  a  piano  which  has 
been  lent  to  a  lodger,  who  takes  furnished  apartments,  is 
fomiture  within  the  meaning  of  section  6  of  the  statute,  15  Yic. 
Ko.  11. 

I  find  myself  obliged  to  agree  with  his  Honour  the  Ohief 
Juttice  in  thinking  that  it  is  furniture.  I  have  paid  every  atten- 
tion to  the  remarks  which  fell  from  his  Honour,  Mr.  Justice 

H  8 


/•Mf  J. 
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1^86.  Faucettg  and  it  is  not  without  some  doabt  that  I  have  come  to 
HusNXBBsiH  the  conclusion  at  which  I  have  arrived.  His  Honour^  not  having 
GxuxK.  ^^®  section  before  him^  has  forgotten  that  by  the  enactment  all 
JfiiiecJ.  the  goods  of  a  casual  visitor,  whether  furniture  or  not,  are 
exempt  from  distress.  The  articles  to  which  the  section  wbs 
intended  to  apply  are  strictly  personal  effects,  such  as  luggage  and 
personal  ornaments.  I  am  unable  to  see  any  clear  rule  by  which 
we  can  hold  that  a  piano,  which,  admittedly,  under  most 
.circumstances  would  be  regarded  as  an  article  of  furniture,  ceases 
to  be  furniture  when  it  happens  to  belong  to  a  lodger.  It 
cannot  be  a  good  reason  to  say  that  it  is  unnecessary  to  the 
furnishing  of  an  apartment  to  be  let,  or  to  a  house  occupied 
.by  the  owner,  because  we  know  perfectly  well,  that  in  houses 
as  now  furnished  there  are  articles  which  are  unnecessary 
some  ingeniously  nonsensical,  others  whimsically  pretty,  while 
not  a  few  are  grotesquely  ugly,  being  neither  for  use  nor 
ornament ;  but  these  things  being  in  a  house,  we  cannot  say  that 
they  are  not  furniture  within  the  meaning  of  the  section.  What 
test  can  we  apply,  so  as  to  show  that  they  are  not  furniture  f  If 
«uch  a  house  and  furniture  be  insured,  surely  the  insurance 
company  cannot  refuse  to  pay  for  the  loss  of  articles  such  as  I 
have  described.  If  a  furnished  house  is  let  containing  a  piano^  I 
cannot  see  how  a  person  could  say  that  the  piano  is  not  a  part  of 
the  furniture.  If  part  of  the  effects  in  a  house  happens  to  be  a 
piano,  it  would  pass  like  other  things  which  are  mere  chattels, 
and  which  are  more  commonly  regarded  as  necessary  articles  of 
furniture.  If  we  apply  the  test  whether  it  is  an  article  of  luxury, 
it  not  unfrequently  happens,  that  when  a  person  goes  into 
lodgings,  there  is  not  a  chair  that  he  can  sit  down  upon  with  any 
comfort,  and  if  the  lodger  were  to  purchase  or  hire  a  really 
comfortable  "  easy  chair,"  while  it  would  not  be  part  of  the  fur- 
niture belonging  to  the  person  from  whom  he  hired  the  room,  yet 
if  a  question  of  distress  for  rent  arose,  it  would  clearly  be  liable  to 
seizure  as  furniture.  In  the  cases  to  which  reference  has  been 
made  where  such  articles  as  pianos  have  not  passed  to  the 
Assignee  in  Bankruptcy  under  the  "  reputed  ownership"  clause,  it 
has  never  been  contended  that  pianos  are  not  articles  of  furniture; 
on  the  contrary,  it  is  admitted  that  they  are  articles  of  furniture. 
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bnt  tliat,  in  regard  to  snch  articles  of  furniture,  the  reputation  of       ^^^' 
oumership  does  not  necessarily  arise.  Huxnxrbxiv 

The  section  was  intended  to  have  a  protective  effect  in  favour     qmbbmr. 
of  lodgers,  and  to  mitigate  with  regard  to  them  the  rigour  of  the      Innw  J. 
Common  Law.    But  I  am  unable  to  see  any  consideration  which 
wonld  enable  me  to  extend  the  benefit  of  the  Act  in  this  case. 

Biile  discharged,  with  costs. 

Attorneys  for  plaintiff :  Oaimon  Si"  McLaughlin. 
Attorney  for  defendant :  Hourigan. 


COOK  V.  THE  COMMISSIONEE  OP  EAILWAY8.  ^^  10 

Ntgligenu — Fire  cau$ed  by  locofnoiive — Directum  by  Judge  to  jury. 

Action  agamst  the  Commissioner  of  Bailways  to  recover  damages  for  the     Faueett  J  * 
negligent  management  of  locomotive  engines,  by  which  sparks  escaped  upon  the         and 
Und  of  the  plaintiff.    The  Judge  told  the  jury  that  they  ought  to  find  for  the      IntiM  J. 
plaintiff  if  they  thought  that  other  contrivances,  not  known  at  the  Ume  of  fire, 
might  reasonably  have  been  discovered  and  made  use  of  by  defendant  before 
the  fire,  and  that  the  defendant  would  be  answerable  if  he  had  not  adopted 
■ome  contrivance  which  common  sense  and  ingenuity  and  a  little  forethought 
would  suggest. 

EM  a  wrong  direction ;  and  a  verdict  for  the  plaintiff  was  set  aside  and  a 
new  trial  ordered. 

Declaration.  That  the  plaintiff  was  possessed  of  certain  lands 
and  paddocks  situate  near  to  a  railway  used  by  the  defendant 
for  the  purpose  of  driving  along  (amongst  other  things)  loco- 
motiye  engines.  And  the  defendant  was  possessed  of  a 
locomotiye  engine  containing  fire  and  burning  matter^  which 
iras  being  driven  along  the  said  railway^  near  to  the  said  land 
and  paddocks  of  the  plaintiff^  under  the  management  of  the 
defendant.  And  the  defendant  so  negligently  and  unskilfully 
managed  the  said  engine^  and  the  said  fire  and  burning  matter 
therein  contained  as  aforesaid^  and  the  said  engine  was  so 
inanfficiently  and  improperly  constructed  that  sparks  from  the 
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1886.       said  fire,  and  portion  of  the  said  burning  matter,  escaped  and 
Cook       flew  from  the  said  engine  to   and   upon  the  said  lands  and 
Com.  of     paddocks  of  the  plaintiff,  whereby,  &c. 
Railways.        Plba  :  Not  guilty. 

At  the  trial  before  Mr.  Justice  Windeyer  in  November  last,  it 
was  proved  that  a  fire  occurred  on  the  plaintiff's  land,  and  there 
was  evidence  that  such  fire  was  caused  by  the  escape  of  sparks 
from  the  locomotive  engine  of  the  defendant.  The  engines  used 
on  this  line  had  spark  arresters  attached  to  them,  and  it  was  stated 
by  witnesses  for  the  defendant  that  these  were  the  best  known  at 
the  time  of  the  fire  (20th  Dec.,  1884).  But  witnesses  for  the 
plaintiff  gave  evidence  that  the  spark  arresters  then  in  use  were 
old  and  dilapidated,  and  that  between  that  date  and  the  day  of 
the  trial  a  contrivance  for  the  more  effectual  stopping  of 
emission  of  sparks  from  locomotives  was  invented  by  a  Mr. 
Scott,  and  had  since  then  been  used  on  the  Government 
railways.     The  jury  returned  a  verdict  for  the  plaintiff. 

The  defendant,  on  21st  Nov.,  1885,  obtained  a  rule  nisi  for  a 
new  trial  on  the  grounds : — 1.  That  the  verdict  is  against 
the  weight  of  evidence.  2.  That  his  Honour  ought  to  have 
directed  the  jury  that  if  the  defendant  had  used  all  reasonable  and 
necessary  precautions  and  appliances  known  to  science  he  was 
not  liable.  3.  That  his  Honour  ought  not  to  have  told  the  jury 
to  find  for  the  plaintiff  if  they  thought  that  other  contrivances 
not  known  at  the  time  of  the  fire,  such  as  those  recently  invented 
by  Mr.  Scott  and  Mr.  Franklin,  might  reasonably  have  been 
discovered  and  made  use  of  by  the  defendant  at  an  earlier  time^ 
and  before  the  fire  ;  and  that  defendant  would  be  answerable  if 
he  had  not  adopted  some  contrivance  which  common  sense  and 
ingenuity  and  a  little  forethought  would  suggest. 

Feb.  10.  Stephen,  Q.C.  {Wise  with  him),  for  the  defendant,  now  moved 

to  make  the  rule  absolute.     He  cited  Vaughan  v.  Taff  Vale  Rail. 
Co.  (1). 

[He  was  stopped  by  the  Court.] 

Barley i  Q.C.  {Bogers  with  him),  for  the  plaintiff,  showed  cause. 
His  Honour^s  ruling  must  be  taken  in  view  of  the  evidence  given 

(1)  6.  H  A  N.  679. 
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at  the  trials  that  the  spark  arrester  in  use  at  the  time  of  the  fire  ^^^* 

was  old  and  broken,  and  was  insufficient  to  stop  even  large  Cook 

ashes  and  embers.      His   Honour  meant  that  the   defendant  q^^'  ^^ 

would  be  liable  if  he  did  not  adopt  such  means  as  common  sense,  Railways, 
foresight^  or  ingenuity  would  suggest. 

SiE  J.  Mabtin,  C.J.  This  action  was  brought  by  the  plaintiff  Martin  C.J. 
to  recover  damages  for  injury  to  his  property  by  reason  of 
sparks  of  fire  being  thrown  out  of  a  locomotive  on  to  his  grounds, 
proper  precautions  not  having  been  taken  to  prevent  the 
emission  of  these  sparks.  There  was  evidence  given  at  the. 
trial  of  this  case,  as  in  all  such  cases,  as  to  the  engine  used,  and 
as  to  the  precautions  taken  to  prevent  sparks  being  emitted  &om 
the  funnel.  In  summing  up  to  the  jury  his  Honour  directed  them 
to  find  for  the  plaintiff  if  they  thought  that  other  contrivances, 
not  known  at  the  time  of  the  fire,  such  as  those  recently  invented 
by  Mr.  Scott  and  Mr.  Franklin,  might  reasonably  and  easily 
liave  been  discovered  and  made  use  of  by  the  defendant  at  an 
earher  period  and  before  the  fire. 

It  has  been  contended  that  this  is  not  the  true  represen- 
tation of  the  ruling  of  his  Honour,  but  we  cannot  concur  in  that 
statement  because  his  Honour  was  present  on  the  Bench  when 
the  mle  nisi  was  granted,  and  on  the  memorandum  he  made  an 
alteration  manifestly  equivalent  to  an  admission  that  he  had 
ruled  in  the  way  complained  of.  Although  the  words  which  he 
wrote  on  the  memorandum  do  not  appear  on  the  rule  drawn  up, 
the  omission  of  such  words  does  not  make  any  difference.  I 
read  the  memorandum  as  if  all  these  words  were  there. 

The  question  is  whether  his  Honour  was  right  in  so 
rahng.  I  think  that  his  Honour  was  in  error.  The  rule  with 
reference  to  the  negligence  charged  in  cases  like  this  is  that 
reasonable  precautions  must  be  taken  against  the  emission  of 
sparks.  In  a  great  majority  of  cases,  the  jury  must  find  so  quite 
apart  from  scientific  evidence.  In  many  cases  of  negligence 
wliich  go  before  a  jury  the  question  to  be  decided  by  them  is  a 
comparatively  simple  one.  But  with  reference  to  the  question 
before  the  jury  in  this  particular  case,  scientific  knowledge  is 
of  very  great  importance,  not  merely  in  the  consideration  of  the 
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^^^-  application  of  the  remedies  against  the  escape  of  sparks  to  the 
Cook  complex  machinery  of  a  locomotive  engine^  but  also  of  the 
Com.  OF  ^^^  difficult  question  touching  the  best  plan  to  check  the 
Hailwats.  escape  of  sparks  without  interfering  with  the  production  of  the 
amount  of  steam  necessary  for  the  attainment  of  a  high  rate  of 
speed.  '  The  water  in  the  boiler  must  be  heated  quickly  in  order 
that  steam  may  be  rapidly  generated.  In  doing  this  sparks  are 
thrown  off  which  are  dangerous  to  property  on  either  side  of  the 
line  of  railway.  The  undue  escape  of  such  sparks  ought  to  be 
prevented.  That  is  a  scientific  question  which  is  not  easily 
solved  by  every  man  who  goes  into  the  jury  box.  The  ordinary 
experience  of  mankind  is  not  sufficient  without  the  aid  of 
witnesses  skilled  in  that  particular  question.  A  railway 
company  is  not  to  be  held  liable  for  injury  caused  by  sparks, 
because  all  the  appliances  discoverable  to  prevent  the  issue 
of  sparks  have  not  been  used.  The  question  for  the  jury  is 
not  whether  anything  better  could  be  done,  but  whether 
all  has  been  done  which  science  has  suggested.  This  ques- 
tion [does  not  depend  entirely  on  general  experience,  but  on 
scientific  knowledge.  Juries  are  told  that  railway  companies 
must  avail  themselves  of  all  appliances  within  their  reach  and 
reasonable  to  be  adopted.  The  only  safe,  clear,  and  intelligible 
way  to  put  the  question  to  a  jury  in  a  case  like  this,  is  to 
leave  to  them  whether  the  best  means  which  science  has 
discovered  has  been  adopted  by  the  defendant.  His  Honour 
went  further^  and  told  them  that  a  discovery  had  been  made  by 
a  Mr.  Scott  and  a  Mr.  Franklin  which  ought  to  have  been 
made  by  the  defendant  before.  It  seems  to  me  that  that  ruling 
was  entirely  wrong.  How  are  the  jury  to  determine  whether 
such  means  could  or  could  not  have  been  discovered  ?'  Many 
discoveries  of  great  value  in  science,  when  they  are  made  known 
seem  very  obvious ;  but  it  does  not  follow  that  such  discoveries 
ought  for  that  reason  to  have  been  made  earlier.  To  leave  to 
the  jury  whether  the  defendant  ought  by  thought  to  have  found 
out  a  means  of  arresting  sparks  discovered  after  the  cause  of 
action  arose,  and  to  tell  the  jury  that  if  he  did  not  make 
such  discovery  he  was  guilty  of  negligence,  was  clearly 
erroneous. 
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Faucitt,  J.     I  have  found  some  difficulty  in  this  case  in  con-       ^^^ 
sequence  of  the  latter  part  of  the  direction  of  his  Honour  Mr.       CiooK 
Justice  Windeyer.    If  that  were  the  only  part  of  his  direction     q^^*  q, 
complained  of  I  should  think  that  the  rule  ought  to  be  discharged,    Kailwatb. 
Bnt  as  juries  are  usually  guided^  and  properly  so^  by  the  presiding 
Jndge^  it  is  necessary  to  take  care  that  they  are  correctly 
directed  by  him. 

In  the  former  part  of  his  charge  his  Honour  was  erroneous.  I 
camiot  see  how  the  Commissioner  of  Railways  can  be  made  liable 
for  not  adopting  discoveries  subsequently  made.  His  Honour 
left  it  to  the  jury  whether  the  Commissioner  or  his  servants  could 
bive  easily  and  readily  made  the  same  discoveries  as  Mr.  Scott 
and  Mr.  Franklin  afterwards  made.  The  real  question  seems  to 
me  to  be  this : — The  Commissioner  is  bound  to  avail  himself  of 
all  existing  scientific  discoveries^  so  far  as  they  can  be  reasonably 
applied.  The  greater  the  danger^  the  greater  the  care  which 
should  be  exercised  by  him.  If  his  Honour  told  the  jury  that  the 
Commissioner  ought  to  have  adopted  such  means  as  he  could 
reasonably  or  easily  have  discovered^  as  I  must  assume  that  he 
did^  then  such  direction  was  wrong.  The  defendant  ought  not 
to  be  held  liable  because  Mr.  Scott  and  Mr.  Franklin  did  not 
make  the  discovery  earlier. 

Sib  G.  Ihkes^  J.  I  am  of  the  same  opinion.  I  think  that  his  Iwm$  J. 
Honour  left  the  question  rather  too  widely  to  the  jury  to  act  on 
their  own  information  of  what  would  be  a  reasonable  precaution 
to  take  in  a  matter  of  this  kind.  It  is  not  a  question  as  to  the 
reasonableness  of  the  precautions  taken^  as  to  wh\ch  a  jury  of 
ordinary  int-elUgence  might  decide  on  the  evidence  before  them. 
Here  the  question  is  a  scientific  one.  Not  infrequently  inventions^ 
when  found  out,  seem  the  easiest  and  simplest  things  imaginable^ 
and  everyone  wonders  that  so  palpable  a  matter  was  not  thought 
of  long  ago.  The  real  intelligible  rule  is  to  be  found  in  the  case 
of  Fremantle  v.  The  Lcmdon  ^  N.  W.  Bail  Oo.  (2). 

The  attention  of  the  jury  ought  to  be  drawn  to  the  question 
whether  the  best  inventions  known  at  the  time  were  applied  to 

(2)  IOC.B.N^.89. 
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l^^'       the    engine.      That   must  be  gathered  from  the  evidence  of 
Cook        experts. 

OoK.  OF  -K^^  ahsolute.     Cost  of  the  motion 

^^^^js-    .  and  of  former  trial  to  abide 

the  event. 

Attorney  for  plaintifE :  B.  O.  D.  Fitzgerald,  by  Pigott  8f  TricketL 
Attorney  for  defendant :  Williams,  Crown  Solicitor. 


Inne$J. 


^^^'  ^g-  GOEDON  V.  THE  BANK  OF  NEW  SOUTH  WALES. 

New  trial — On  ground  of  improper  reception  of  evidence. 

JBL€U^ttn  V/.w. 

FauceU  J.        Where  it  clearly  appears  that  there  was  evidence,  independentlj  of  that 
Innef  J       improperly  receiyed,  to  support  the  verdict,  the  Court  will  not  order  a  new  trial 
on  the  ground  of  the  improper  reception  of  such  evidence. 

DiSTBiCT  Court  Appeal.  The  plaint  stated  that  the  plaintiff  snes 
the  defendants — 1.  For-  that,  in  consideration  that  the  plaintiff 
would  enter'^to  the  employment  and  service  of  the  defendant 
bank,  and  proceed  at  once  to  a  station  or  run  called  Oaklands^ 
near  Singleton,  and  then  take  charge  of,  and  value  for  and  on 
behalf  of  the  defendant  bank,  the  whole  stock  in  or  upon  the 
said  station,  and  keep  possession  of  and  manage  the  same  until 
disposed  of  to  the  best  advantage,  at  or  for  the  salary  or  wages 
of  IZ.  lOs.  per  day  for  the  first  month,  and  of  11.  per  day  for  and 
during  each  succeeding  month,  and  that  the  plaintiff  should  con- 
tinue in  thfe  said  employment  until  the  whole  of  the  said 
stock  had  been  disposed  of  to  the  best  advantage,  as  aforesaid, 
exclusive  of  all  expenses,  the  defendant  bank  promised  the 
plaintiff  to  retain  him  in  the  said  employment,  in  the  capacity 
and  on  the  terms  aforesaid,  until  the  disposal  of  the  whole  of 
the  said  stock  as  aforesaid.  And  the  plaintiff  entered  into  the 
said  service  and  employment,  in  the  capacity  and  on  the  terms 
aforesaid,  and  proceeded  to  the  said  station  for  the  purpose 
of  taking  charge  of  the  said  stock  as  aforesaid;  and  so 
continued  until  the  breach  hereinafter  alleged ;  and  was  always 
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ready  and  willing  to  continne  in  the  said  employment  until  the        1^86. 
whole  of  the  said  stock  should  have  been  disposed  of  as  afore-      Go&dok 
said,  whereof  the  defendant  bank  always  had  notice.     And  all     ^^^  ^y 
conditions  were  fulfilled,  &c.     Yet  the  defendant  bank,  before  a      J^.S.W. 
reasonable  time  had  elapsed  for  the  disposal  of  the  said  stocky 
dismissed  the  plaintiff  from  the  said  service  and  employment, 
and  refused  to  retain  the  plaintiS  therein  until  the  said  stock 
should   have  been  so   disposed    of    as    aforesaid,  or    until    a 
reasonable    time  had   elapsed  for  such  disposal  as   aforesaid. 
Whereby,  Ac. 

2.  The  plaintiff  sues  the  defendant  bank  for  that,  in  con- 
sideration of  the  facts  alleged  in  the  first  count,  the  defendant 
bank  promised  the  plaintiff  to  retain  him  in  his  said  employment, 
in  the  capacity  and  on  the  terms  in  the  said  first  count 
mentioned,  until  the  expiration  of  a  reasonable  notice  to  be  given 
by  the  plaintiff  or  the  defendant  bank  to  the  other  of  them  to 
determine  the  said  service  and  employment  in  the  capacity  and 
on  the  terms  aforesaid,  and  proceeded  to  the  said  station  for  the 
pnrpose  of  taking  charge  of  the  said  stock,  and  so  continued 
nntil  the  breach  hereinafter  alleged,  and  was  always  ready  and 
willing,  &c.  And  all  conditions  were  fulfilled,  &c.  Yet  the 
defendant  bank,  without  any  such  notice  as  aforesaid  having 
been  given  on  either  side  to  determine  the  said  employment, 
dismissed  the  plaintiff  from  the  said  employment,  and  refused  to 
retain  the  plaintiff  therein  until  the  said  service  or  employment 
should  have  determined  as  aforesaid.     Whereby,  &c. 

3.  And  the  plaintiff  also  sues  the  defendant  bank  for  money 
payable  by  the  defendant  bank  to  the  plaintiff  for  the  work  and 
serrice  of  the  plaintiff,  by  him  done  and  rendered  as  the 
servant  of  the  defendant  bank,  and  otherwise  for  the  defendant 
bank,  and  at  their  request,  and  for  wages  due  from  the  defendant 
bank  to  the  plaintiff  in  respect  thereof,  and  for  money  paid  by 
the  pkdntiff  for  the  defendant  bank  at  their  request,  and  for 
money  found  to  be  due  from  the  defendant  bank  to  the  plaintiff 
(m  accounts  stated  between  them. 

Noncss  or  Defence  as  to  the  first  and  second  counts: — 
1.  Non-assumpait,  2.  Not  guilty  as  to  the  breaches.  3.  (The 
Uiird  defence  was  withdrawn  at  the  trial.)     4.  That  after  the 
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^^^       alleged  contract,  and  before  the  alleged  breaches,  the  plaintiff 

GoBDOH     miscondncted  himself  in  the  said  service  by  becoming  intoxi- 

Baxtk  ov    cated,  and  thereby  rendering  himself  nnfit  to  be  trusted  in  the 

•  •    •      duties  of  the  said  employment ;  whereupon  the  defendants  then 

discharged  the  plaintiff  from  the  said  service,  which  are  the 

alleged  breaches.     5.  As  to  the  first  count,  that  it  was  a  term 

of  the  said  agreement  that  it  should  be  determinable  at  any  time 

by  reasonable  notice,  and  that  before  the  alleged  dismissal  the 

defendants  gave  the  plaintiff  due  and  reasonable  notice  of  their 

intention  to  put  an  end  to  the  said  service.     6.  As  to  the  second 

count,  that  before  the  alleged  dismissal  the  defendants  did  give 

due  and  reasonable    notice,   &c.      7.  As  to  the  third  count, 

payment  into  Court  of  17Z.,  with  costs,  being  wages  for   the 

time  that  the  plaintiff  was  occupied  in  doing  the  work  for  which 

he  was  engaged,  and  his  sustenance  during  that  period. 

The  plaintiff  in  his  evidence  proved  that  he  was  employed  by 
the  defendant  bank  to  take  charge  of  and  realise  the  stock  on  a 
station  belonging  to  a  Mr.  Bowman,  situate  near  Singleton.  He 
accordingly  proceeded  by  the  night  boat  to  Newcastle,  Bowman 
accompanying  him  for  the  purpose  of  giving  him  delivery  of  the 
station  and  stock.  On  arriving  at  Newcastle,  he  missed  tlie 
train  by  which  Bowman  went  on,  but  proceeded  by  a  later  train 
to  Singleton,  where  he  was  met  by  Bowman.  While  there  lie 
saw  the  local  manager  of  the  defendants'  branch,  a  Mr. 
Connolly,  at  his  office.  He  proceeded  to  the  station,  and  after 
inspection  returned  to  Sydney,  and  prepared  a  report  for  tlie 
defendant  bank.  On  going  to  see  the  acting  manager  of  tte 
defendant  bank,  he  was  discharged  as  being  '^  incapable  of 
travelling." 

The  evidence  called  for  the  defence  was  that  both  on  tlie 
steamer  and  at  Connolly's  office  the  plaintiff  was  drunk  and 
incapable  of  performing  the  duties  for  which  he  was  engaged. 
The  substantial  part  of  that  evidence  is  set  out  in  the  judgment 
of  the  Court  given  below. 

The  action  was  twice  tried  before  a  jury.  At  the  first  trial, 
when  the  jury  returned  a  verdict  for  the  plaintiff  with  150L 
damages,  the  evidence  objected  to  was  tendered  on  behalf  of  the 
defendants  and  rejected. 
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A  new  trial  was  ordered  by  the  learned  District  Court  Judgfe       ^^^ 
on  the  ground  of  the  rejection  of  the  evidence^  and  at  that  second     Gobdon 
trial  the  evidence  was  admitted,. and  the  jory  returned  a  verdict     bank  ov 
for  the  defendants.  N.S.W. 

The  plaintiff  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds  that  the  learned  District  Court  Judge  wrongly 
received  in  evidence  a  letter  from  Connolly,  the  manager  at 
Singleton,  to  the  head  office  of  the  defendant  bank,  and  a 
telegram  from  Bowman  to  the  head  office  of  the  defendant 
bank ;  and  that  he  also  allowed  the  plaintiff  to  be  cross-examined 
to  show  the  defendants'  evidence  at  the  former  trial,  and  as  to 
the  contents  of  the  telegram* 

Want  {Gordon  with  him),  for  the  plaintiff,  now  moved  for  a  ^^*  16» 
new  trial.  The  evidence  was  wrongly  admitted,  and  we  are 
entitled  to  a  new  trial:  De  Butzen  v.  Farr  (1),  Wright  v. 
Talham  (2),  where  Lord  Denman  says  (p.  330)  that  the  Court, 
after  full  consideration,  has  renounced  the  discretion  to  inquire 
whether  there  was  not  proof  enough,  without  the  evidence 
improperly  received,  to  warrant  the  verdicfc.  This  decision  was 
followed  by  our  own  Court  in  the  case  of  Cameron  v.  Hay  (3). 
The  evidence  wrongly  admitted  was  plainly  not  immaterial, 
because  at  the  first  trial,  when  the  evidence  was  excluded,  the 
plaintiff  obtained  a  verdict,  and  at  the  second  trial,  when  the 
evidence  was  wrongly  admitted,  the  verdict  was  for  the 
defendants.  The  same  witnesses  were  examined  at  each  trial, 
and  gave  substantially  the  same  evidence. 

The  Attomey-Oeneral  {Simpson)  and  Oibson,  for  the  defendants, 
showed  cause.  We  do  not  contend  that  the  evidence  was  not 
wrongly  admitted,  but  we  say  that  the  Court  will  not  grant 
a  new  trial,  because  the  rest  of  the  evidence  shows  that 
tiie  verdict  at  the  second  trial  was  a  right  one  :  Doe  v.  Tyler 
(4),  Doe  V.  Langfield  (5).  The  jury  could  come  to  no  other  con- 
clusion than  that  the  plaintiff  was  drunk  on  board  the  steamer, 
and  when  he  saw  the  defendants^  local  manager  at  Singleton. 

(1)  4  Ad.  k  Ell.  63.  (3)  1  S.C.R.  App.  7. 

(2)  7  Ad.  k  £11.  813.  (4)  6  Binj^.  561. 

(5)  16  M.  k  W.  497. 
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^^^-  If  the  plaintiff  was  incapable  of  performing  the  duties  for  which 

Gordon  he  was  employed^  the  defendants  were  justified   in   dismissing 

Bank  of  ^^^>  although  they  may  have  given  a  different  and  an  insufficient 

N.S.W.  reason. 

Want,  in  reply.  The  case  of  Doe  v.  Tyler  (4)  must  be  con- 
sidered as  overruled  by  the  later  cases  cited  by  me,  and  by  our 
own  Court  in  the  case  of  Cameron  v.  Ray  (3). 

Martin  C.J.  SiR  J.  Martin,  C.J.  I  am  of  opinion  that  at  this  trial  the 
telegram  and  the  evidence  were  improperly  received.  They 
were  not  evidence  in  this  action  as  the  pleadings  then  stood. 
If  there  had  been  a  special  defence  that  the  bank  dismissed  the 
plaintiff  on  the  faith  of  the  telegram,  then  not  only  would  the 
evidence  be  admissible,  but  also  necessary. 

If  these  two  pieces  of  evidence  were  the  only  evidence  given 
at  the  trial,  then  this  rule  ought  to  be  made  absolute.  That, 
however,  is  not  the  case.  The  plaintiff  was  employed  by  a 
prominent  official  of  the  bank  to  perform  a  particular  duty.  He 
was  to  go  to  a  station  and  take  charge  of  it,  that  station  being 
mortgaged  to  the  bank.  He  left  Sydney  for  Newcastle  in  company 
with  Bowman.  When  they  arrived  at  Newcastle,  from  which 
place  the  train  started  in  the  morning,  the  plaintiff  did  not 
proceed  by  that  train.  Bowman  looked  for  him,  but  could  not 
find  him.  Bowman,  on  his  arrival  at  Maitland  by  train,  sent  a 
telegram  to  the  bank  (which  is  the  telegram  improperly  admitted 
in  evidence),  and  then  went  on  to  Singleton.  The  plaintiff 
arrived  at  Singleton  by  a  later  train,  and  stayed  there  a  night. 
While  there  he  went  to  the  bank  manager,  and  presented  himself 
in  a  state  of  intoxication,  smeUing  strongly  of  liquor,  so  much 
so  that  the  manager  wrote  a  letter  to  the  head  office,  which  letter 
was  that  improperly  admitted  in  evidence.  But  the  manager 
himself  was  called  as  a  witness,  and  stated  that  the  plaintiff  was 
drunk  when  he  saw  him. 

Bowman  also  was  called,  and  he  says  :  ^'  The  plaintiff  was  on 
bodrd  the  steamer  with  me ;  I  saw  him  drunk  on  board ;  he  was 
totally  unfit  to  walk  up  and  down ;  he  talked  about  me ;  when 
the  steamer  arrived  at  Newcastle  I  could  not  find  him,  though 
I  asked  for  him ;  he  did  not  leave  Newcastle  with  me ;  I  left 
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there  at  7  a.m. ;  he  must  have  left  by  the  goods  train  later  on ;        ^^^- 
I  waited  at  Singleton  for  him ;  when  there  he  was  suffering  a     Gordon 
recovery.  Bank  of 

Then  the  manager,  Connolly,  says  :  ''  I  saw  the  plaintiff  at  ^•®;^* 
Singleton  on  9th  July ;  he  came  to  me  at  my  room  in  the  bank ; 
lie  was  the  worse  for  liquor  ;  he  was  not  then  fit  to  transact  any 
bnsiness ;  mentally,  he  was  unfit  for  anything ;  he  walked 
unsteadily,  and  flung  himself  about  over  a  chair,  and  spoke  to  me 
most  confidentially ;  he  stretched  himself  across  the  table  like 
this ;  I  noticed  a  smell  of  drink  on  him ;  I  tried  to  get  rid  of 
liim;  I  asked  why  he  had  not  come  sooner;  he  repUed  veiy 
eonfidentiaUy  that  he  was  detained  at  Newcastle  looking  after 
something,  and  said  something  about  cattle  made  away  with  in 
tracks  ;  he  showed  me  some  letters  from  Mr.  Wilkinson ;  I  said 
I  had  nothing  to  do  with  the  matter ;  Mr.  Bowman  had  told  me 
something  before  this ;  I  sent  in  my  letter  to  the  bank  the  same 
day." 

There  can  be  no  doubt  in  the  world  that  a  person  employed  as 
this  plaintiff  was,  to  proceed  from  Sydney  to  this  station  to  look 
after  these  cattle,  and  take  charge  of  a  valuable  property,  if  on 
fbe  way  to  do  this  business  he  is  publicly  drunk  on  board  a 
steamer,  misses  his  passage  on  the  train  going  to  Singleton,  or 
presents  himself  to  the  bank  manager  in  a  state  of  intoxication, 
lie  is  not  fit  for  the  duty  which  he  was  employed  to  perform. 

The  law  is  clear  that  whether  he  has  been  dismissed  for  that 
reason  or  not,  or  for  no  reason  at  all,  still,  if  the  reason  exists, 
the  bank  having  authority  to  dismiss  him,  may  justify  the  course 
they  took  in  an  action  for  improperly  discharging  him. 
.  How  any  jury  could,  if  the  law  was  properly  explained  to 
ihem,give  him  a  verdict  for  IbOL,  I  cannot  understand.  How  a 
dnmkard  like  that  could  get  a  verdict  at  all,  I  cannot  understand. 
Now,  it  is  said  that  there  ought  to  be  a  new  trial  because  this 
telegram  was  improperly  admitted.  It  would  be  so  if  the 
evidence  did  not  justify  the  verdict.  The  Court,  however,  has 
refused  new  trials  where  it  clearly  appears  that  there  was 
evidence  to  support  the  verdict.  Doe  v.  Tyler  (4)  is  a  decision 
by  the  Judges  of  the  greatest  eminence.  It  may  not  be  easy  in 
most  cases  to  bring  the  facts  within  that  authority ;  it  may  not 
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1886.       be  easy  to  say  that^  independently  of  the  evidence  improperly 
Gordon     received^  the  verdict  onght  to  be  sustained.     Bat  here  it  is  clear, 
Bjunc  OF    ^^^^  ^^^  ^^  o^  drunkenness  was  proved  by  Bowman  and 
N.S.W.      Oonnolly,  that  the  verdict  was  justified.    It  would  be  a  reproach 
to  our  Courts  if  a  new  trial  should  be  granted,  because  docu- 
ments like  those  in  question  here  were  improperly  admitted.    I 
am  clearly  of  opinion  that  the  verdict  ought  not  to  be  dis- 
turbed. 

As  to  allowing  the  plaintifF  to  be  asked  on  cross-examination 
what  evidence  Connolly  gave  at  the  first  trial,  it  is  an  improper 
question  to  ask,  and  the  course  taken  was  an  improper  one.  It 
is  a  wrong  thing  to  do,  but  no  harm  can  possibly  have  been 
done  in  this  case,  because  the  witnesses  were  there  in  Court 
The  question,  although  an  improper  one,  is  utterly  unimportant. 
Had  Bowman  or  Connolly  not  been  examined,  it  would  be  an 
improper  thing  to  get  out  in  this  way  the  evidence  given  by 
them  at  the  former  trial. 

FaueeU  J.  Faucett,  J.  The  question  here  is  whether  the  Court  ought  to 
grant  a  new  trial  on  the  evidence  as  it  stands. 

It  is  a  wrong  course  of  proceeding  for  counsel  to  ask  a  witness 
whether  he  has  not  heard  the  evidence  given  at  a  former  triaL 
Such  evidence  is  inadmissible,  and  should  not  be  given,  and  in 
certain  cases  the  admission  of  such  evidence  would  be  ample 
grounds  for  granting  a  new  trial. 

If  the  evidence  improperly  received  stood  alone,  a  new  trial 
would  be  granted.  But  the  witnesses  make  that  evidence  of  no 
weight.  When  Bowman  is  called,  he  speaks  as  to  the  facts 
stated  in  the  telegram  in  clear  and  unmistakable  language* 
Connolly  is  also  called,  and  states  the  facts  in  a  dear  way,  and 
renders  his  letters  to  the  head  office  utterly  worthless.  No  juiy 
can  take  the  letter  of  a  witness  against  the  sworn  statement  of 
the  same  witness.  When  the  witness  is  called  and  gives  his 
evidence,  it  appears  to  me  that  it  takes  away  the  ordinary  weight 
from  the  documents,  and  they  become  utterly  worthless. 

This  case  is  so  clear  that  the  verdict  cannot  be  disturbed.  It 
is  demonstrably  clear.  The  evidence  is  clear,  and  the  verdict 
is  plainly  right  on  the  evidence  given.      There  can  be  no  doubt 
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that  the  ground  on  whicli  the  plaintiff  was  dismiBBod  was  a  good 
ground. 


188«. 


GOBDOV 
V. 

Bank  ov 
N.S.W. 


Faueett  J. 


Sib  G.  Innxs^  J.  This  case  comes  before  ns  nnder  rather 
peculiar  circmnstances.  It  seems  to  have  been  already  tried 
twice  in  the  District  Court  before  two  different  Judges.  At  the  innes  J. 
first  trials  the  Judge  rightly  directed  that  these  documents 
should  not  be  admitted^  and  a  wrong  verdict  was  returned.  At 
the  second  trials  the  Judge  wrongly  directed  the  jury  as  to  these 
documents,  and  a  right  verdict  was  returned.  I  am  disposed  to 
think  that  the  Judge  was  dissatisfied  with  the  verdict  at  the  first 
trial,  and  so  directed  the  cause  to  be  tried  over  again.  Be  that 
M  it  may,  the  question  is  not  whether  these  documents  were 
wrongly  received,  or  whether  the  question  put  to  Connolly  should 
have  been  allowed,  but  whether,  in  view  of  the  rest  of  the 
evidence,  this  Court  ought  to  grant  a  new  trial. 

I  agree  with  the  observations  of  their  Honours  as  to  the 
impropriety  of  tendering  these  documents,  and  also  as  to  the 
unfair  and  improper  course  taken  by  counsel  asking  whether  the 
witnesses  had  heard  evidence  given  at  the  former  trial,  given 
when  the  plaintifPs  mouth  was  closed,  when  he  could  not 
contradict  the  evidence  given  or  stop  the  witnesses.  But,  as 
their  Honours  have  pointed  out,  very  strong  observations  have 
been  made  with  reference  to  the  case  of  Doe  v.  Tyler  (4),  which 
is  cited  in  Archbold's  Practice  as  a  main  authority  for  this 
position,  that  the  Court  refuses  a  new  trial  on  the  ground  of 
the  improper  reception  of  evidence  when  it  appears  that  the 
verdict  was  a  correct  one.  Observations  on  this  case  have 
been  made  in  Cameron  v.  Hay  (8)  and  Wright  v.  Tatham  (2), 
where  Lord  Demnan  says,  ''  Sir  P.  Polloch,  indeed,  suggested 
that  we  might  act  upon  the  example  of  the  Court  of  Common 
Pleas  in  Doe  v.  Tyler  (4),  and  might  enter  upon  an  inquiry 
whether,  even  though  this  evidence  may  have  been  improperly 
received,  there  was  not  proof  enough  in  the  cause,  without  it,  to 
warrant  the  verdict.  But  as  the  Court  has  so  lately  {De  Rutzen 
V.  Farr)f  on  full  consideration,  and  in  conformity  with  a  decision 
of  the  Court  of  Exchequer  {Crease  v.  Barrett),  renounced  the 
discretion  which  was  in  that  case  exercised,  we  need  not  repeat 
H.S.W  JL,  VoL  Vn.,  Law.  I 
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1886.       our  reasons  for  holding  that,  where  evidence  formally  objected  to 

Gk>BDOM     at  nisi  prius  is  receiyed  by  the  Jadge^  and  is  afterwards  thought 

Bank  of     ^7  ^^^  Court  to  be  inadmissible,  the  losing  party  has  a  right  to  a 

N.S.W.      QQ^  trial/^      These  observations  must  be  taken  in  connection 

*^**'   *     with  the  citation  in  Oameron  v.  Hay  (3)  from  the  case  of  Besaey 

V.  Windham  (6),  about  seven  years  afterwards,  where  '^  the  Court 

refers  to  the  rule  thus  laid  down  (in  Wright  v.  Tatham),  as  a 

'  well-established  principle/  namely,  that,  if  the  verdict  of  the 

jury  '  has  been,  or  could  have  been,  influenced  by  any  evidence 

improperly  received,  the  losing  party  has  a  right  to  a  new  trial/  " 

With  that  qualification,  I  entirely  concur  with  the  citation 

from  Wright  v.  Tatham  (2). 

Here  it  is  manifest,  as  pointed  out  by  their  Honours,  that  tlie 

jury  could  not,  if  they  had  been  properly  directed,  have  been 

influenced  by  the  improper  reception  of  this  evidence,  either  by 

the  admission  of  these  documents,  or  by  the  cross-examination. 

There  was  no  conflict  of  evidence  as  in  JDe  Butzen  v.  Farr  (1), 

where  there  was  a  question  as  to  whether  certain  documents 

were  signed  by  a  steward  to  a  person  through  whom  the  plaintifb 

claimed.     Certain  documents  were  wrongly  admitted  in  evidence 

in  support  of  the  plaintifPs  case,  but  there  was  sworn  testimony 

in  the  other  direction.     But  here  the  sworn  and  the  documentary 

evidence  entirely  concur,  except  that  the  sworn  evidence  is  very 

much  more  cogent  than   the  documents  which  were  wrongly 

received. 

It  seems  to  me  that  there  was  abundant  evidence  to  support 

this  verdict,  independently  of  the  evidence  wrongly  admitted. 

The  jury  cannot  be  supposed  to  have  been  influenced  by  the 

improper  reception  of  either  of  these  pieces  of  evidence.     For 

these  reasons,  while  still  careful  to  uphold  the  proper  conduct 

of  cases,  and   to   grant  new   trials  where   evidence  has   been 

wrongly  received,  and  such  evidence  could  have  influenced  the 

jury,  I  concur  in  thinking  that  the  rule  in  this  case  should  be 

discharged.  t^  ,    , .    , 

Rule  discharged,  with  costs. 

Attorneys  for  plaintiff  :  Want,  Johnson  8f  Co, 
Attorneys  for  defendants :  Allen  8f  Allen. 

(6)  6  Q.B.  166:  14  L.J.  Q.B.  7. 
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PEOUDFOOT  V.  STUBBINS.  1886—86. 

PEOUDFOOT  V.  BANK  OF  NEW  ZEALAND. 


PEOUDFOOT  V.  HOLT.  ^^1^6.^^' 

Foreign  imohfeney  of  plaifUiff—AppUcaium  by  defendant  to  stay  proceedinge — 17       ^?^^' 
Vic.  No.  21,  see.  115—5  Vie  No.  17,  see.  83.  ^^^* 

After  the  oommenoement  of  the  aetion,  the  plaintiff  was  made  a  bankrupt  in    MarHn  C.J. 
New  Zealand.    The  defendant  thereupon  applied  to  stay  proceedings  in  the     ^^^  J- 
action  until  the  oi&ci^'il  assignee  should  elect  to  continue  or  should  refuse  to      innee  J 
Odntinne  the  action. 

Held  that  neither  sec.  115  of  the  Common  La^o  Proeed/ure  Act,  nor  sec.  88  of 
the  IntolvenU  Act  referred  to  a  foreign  insolvency.    Application  refused. 

Motions  by  the  defendants  under  sec.  115  of  the  Oommon  Law 
Procedure  Act  (17  Vic.  No.  21)^  calling  upon  the  plaintiff  to  show 
cause  why  all  proceedings  in  each  action  should  not  be  stayed 
until  the  official  assignee  of  the  plaintiff's  estate  should  elect 
whether  or  not  to  proceed. 

From  the  affidavits  filed^  it  appeared  that  the  plaintiff  had  been 
declared  a  bankrupt  in  New  Zealand^  and  that  an  official 
assignee  had  been  appointed  in  that  colony  for  his  estate. 

Darley^  Q.C.  {Oorion  with  him)^  for  all  the  defendants. 

Saiomans,  Q.C,  and  Knox,  for  some  of  the  defendants  (11th  and  '^^'^;™'  ^^* 
12ih  August,  1885).  Section  115  of  the  Common  La/w  Procedure 
Ad  relates  to  all  insolvencies,  whether  in  this  colony  or  elsewhere. 
There  is  nothing  in  the  enactment  which  limits  its  operation  to 
New  South  Wales.  That  section  does  not  repeal  section  83  of 
the  Insolvent  Act,  which  applies  only  to  insolvencies  in  this 
colony,  and  enacts  that  on  the  estate  of  the  insolvent  being 
placed  under  sequestration  all  actions  shall  thereupon  be  stayed; 
section  115  applies  to  foreign  insolvencies.  The  mere  &ct  of 
sequestration  stays  all  actions.  The  Court  will  give  effect  to  a 
foreign  insolvency :  Be  Davidson  (1) ;  Be  BUthman  (2),  where  it 
was  held  that  the  official  assignee  of  a  person  whose  domicile  was 
England,  and  who  had  been  made  insolvent  in  Australia,  would 
be  entitled  as  against  the  executrix  to  a  reversionary  interest  in 
land  in  England,  which  had  come  into  possession  after  the 
Bequestration :  Westlake  on  Private  International  Law,  p.  264. 

(1)  L.B.  16  Eq.  883  (2)  L.B.  2  $q.  23. 

I  2 
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1885—86.    In  Ferguson  v.  Spencer  (8),  an  action  was  brouglit  in  England 

Pboitdtoot  by  the  official  assignee  of  an  Irish  bankrupt  under  an  Irish  Act, 

Stubbins.    ^^^^  gives  the  official  assignee  a  right  to  sue  in  England  upon 

a  contract  made  by  the  bankrupt  in  England.     If  by  a  foreign 

enactment  a  right  of  action  passes  to  the  official  assignee,  he 

may  sue  in  a  foreign  Court :  Jeffrey  y.  McTaggart  (4). 

[Sib  J.  Mabtin,  C.J.  The  Imperial  Parliament  only  enables  a 
Scotch  trustee  in  bankruptcy  to  sue  in  England  ;  but  the 
Parliament  of  New  Zealand  cannot  confer  a  right  of  action  in 
this  colony.     The  statute  in  the  case  cited  was  an  Imperial  one.] 

The  case  of  AUwm  y.  Furmval  (5)  does  not  depend  on  Imperial 
legislation.  There  an  action  of  debt  was  brought  by  the  syndics 
of  a  French  bankrupt.  If  by  the  foreign  law  the  right  of  action 
passes  to  the  official  assignee,  he  may  sue.  By  the  law  of  New 
Zealand,  all  choses  in  action  of  the  bankrupt  vest  in  the  official 
assignee,  and  by  the  comity  of  nations  this  Court  will  recognise 
the  effect  of  a  New  Zealand  bankruptcy :  Wheaton^s  International 
Law  (6th  Ed.),  p.  199 ;  Hunter  v.  Potts  (6.)  The  order  we  ask 
for  is  not  against  the  official  assignee,  but  against  persons  within 
the  jurisdiction  of  this  Court. 

Rogers  and  0.  B.  Stephen  showed  cause.  It  may  be  that  a 
chose  in  action  would  pass  to  the  official  assignee;  but  the 
question  is  whether  section  115  of  the  Common  Law  Procedure 
Act  applies  to  foreign  insolvencies.  We  must  presume  that 
statutes  passed  with  reference  to  the  colony  apply  only  to 
matters  occurring  in  the  colony.  The  word  ''bankruptcy**  in 
the  Imperial  Common  Law  Procedure  Act  has  been  replaced  by 
the  word  "  insolvency**  in  our  Act,  which  in  other  respects  is 
almost  the  same  as  the  Imperial  statute.  The  summons  in  this 
case  was  not  directed  to  the  plaintiff;  but  to  the  official  assignee, 
who  is  out  of  the  jurisdiction  of  this  Court :  Brisbane  Oyster 
Fishery  Co.  v.  Emerson  (7). 

Salomons  in  reply.  Cur,  adv.  vult. 

(8)  1  M.  &  Gr.  987.  (6)  1  Cr.  M.  &  B.  277. 

(4)  6  M.  &  S.  176.  (6)  4  TJt.  182. 

(7)  Enox  80. 


C-X. 
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Sir  J.  Martik,  C^.  (Jan.  7^  1886).    After  die  ( 
of  this  action  the  plaintiff  was  made  &  banknqii  in  the  eclUmj  of 
New  Zealand,  and  the    defendant,    in   oomeqnenoe   of   fliat 
twnkmptcj,  has  applied  to  stay  proceedings  Iierein  under  the      Jbm.7, 
115th  section  of  the  Oamnum  Lam  Proeedmre  Act,  17  Yic.  No.  21,   _  ^^ 
imtn  the  official  assignee  in  New  Zealand  afaall  elect  either  to 
oontinne  or  refuse  to  continne  the  action. 

I  am  clearly  of  opinion  that  neiAer  that  section  nor  the  33rd 
section  of  the  Ingolveney  Act  (5  Yic.  No.  17)  has  any  application 
to  the  present  case.  The  insolvency  there  provided  for  is  an  ' 
insolvency  in  this  colony  only.  What  rights  the  official  assignee 
in  New  Zealand  may  have  over  the  plaintiff's  actions  pending  in 
this  Court  it  is  not  necessary  for  the  purposes  of  this  application 
to  determine.  Whatever  they  may  be^  the  &ct  of  the  New 
Zealand  bankruptcy  gives  the  defendants  no  right  to  stay  the 
hands  of  the  plaintiff  in  the  manner  now  applied  for.  This  rule 
ought,  therefore,  in  my  opinion,  to  be  dismissed  with  costs. 

Faucett,  J.    The  33rd  section  of  our  Insolvent  Act  (5  Yic.    Anetftt  J« 
No.  17),  and  section  115  of  the  Gammon  Law  Procedure  Act,  are 
not,  I  think,  applicable  to  the  present  case.     Those  sections  can 
apply  only  when  the  insolvency  takes  place  in   this  colony. 

AaflTiTning  that  the  provisions  of  the  New  Zealand  Bankruptcy 
Act  are  as  large  as  those  of  our  Act,  there  can  be  no  doubt  that 
all  the  property  of  an  insolvent,  wherever  situated,  and  all  his  - 
rights  of  property,  including  chases  in  action,  vest  by  his 
bankruptcy  in  his  official  assignee — and  I  assume  that  the  official 
assignee  could,  as  I  think  he  could,  sue  here  in  his  own  name. 
I  should  think,  also,  that  the  official  assignee  might  come  here, 
and  either  take  up  or  discontinue  the  action  conmienced  by  tiie 
plaintiff  before  his  bankruptcy. 

But  this  is  not  the  case  of  a  plaintiff  seeking  to  enforce  a 
foreign  judgment,  as  the  New  Zealand  bankruptcy  may  be 
considered.  It  is  the  case  of  a  defendant  asking  to  stay  the 
proceedings  in  an  action  duly  commenced  here,  in  consequence 
of  the  plaintiff's  bankruptcy  in  New  Zealand.  The  insolvency 
can  not  be  pleaded  in  bar  to  the  action ;  and  before  the  passing 
of  the  sections  referred  to,  this  bankruptcy  could  not  be  set  up 
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1885—86.    by  the  defendant  as  a  groand  for  delay;  and  as  these  sections  are 
Pboudtoot  only  applicable  to  an  insolvency  within  this  colony^  it  could  not 

Stubbinb.    ^®  ^®*  ^P  ^^"^  *®  *  ground  for  delay. 

Fameeit  J.  It  seems  to  me^  therefore^  that  the  defendant  has  no  right,  on 
the  ground  set  up^  to  ask  the  Court  to  stay  the  proceedings.  If 
judgment  be  recovered  against  the  defendant^  the  fruits  of  the 
judgment  will  or  may  pass  at  once  to  plaintiffs  official  assignee. 
I  am  of  opinion  that  the  application  must  be  dismissed. 

IfMMf  J.         His  Honour  Mr.  Justice  Innbs  concurs  in  the  judgment  of 
the  Court. 

Rule  dismissed,  ioith  costs. 

Attorneys  for  plaintiff :  Oannon  ^  McLaughlin. 
Attorneys  for  defendants :  Wcmty  Johnson  ^  Oo. 


1886. 


£«CATHEBIKE  BET. 


«^>   29  Saheat  cMrpM^ApplieaJtion  of  father  fw  cwAody  of  %u  cMUL. 

Although  the  general  rale  at  Common  Law  is  that  the  father  is  entitled  to 

^'^^^T^'  ^®  custody  of  his  children,  unless  the  most  grave  miBOonduct  on  his  part  ia 

and  proTed :  yet  the  Court  will  not  order  a  writ  of  haheae  corpus  to  issue  where 

Windeyw  J.  the  conduct  of  the  father  has  been  such,  that  the  Court  considers  such  an 

application  ought  not  to  be  g^ranted. 

TTabwar  Cospus.  Application  by  James  Bey  for  a  rule  for  a 
writ  of  habeas  corpus,  directing  his  wife  to  deliver  up  the  body  of 
their  child^  Catherine  Bey^  then  an  infant  of  the  age  of  between 
five  and  six  years. 

The  aj£dayits  filed  by  the  applicant  stated  that  he  married  the 
respondent  in  1879^  and  that  in  1880  she  left  him.  Since  then 
they  had  been  living  apart.  AiBBidavits  were  filed  to  show  that 
applicant  was  a  fit  and  proper  person  to  have  custody  of  the 
child. 

In  the  affidavits  filed  by  the  respondent  it  was  stated  that 
when  she  was  married  to  the  applicant^  respondent  was  a  widow 
with  a  family ;  that  from  the  time  of  the  marriage  the  applicant 
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treated  her  and  lier  children  so  badly^  that  she  was  compelled  to       1886. 
leaYB  him  before  the  birth  of  their  child^  Catherine  Bey;  that         Be 
from  that  time  to  the  present  she  had  supported  herself  and  her     ^^^jrr'^' 
children  by  her  own  labour ;  that  within  the  present  year  she 
obtained  a  maintenance  order  against  the  applicant^  and  that  the 
payments  under  that  order  were  now  considerably  in  arrears. 

Campbell,  for  the  applicant.   The  father  is  entitled  at  Common      Fa.  19. 
Law  to  the  custody  of  his  child :  In  re  Andrews  (1)  :  though  it  be 
an  infant  at  the  breast  of  its  mother:  B.  y.  De  Manmsville  (2). 

[Sib  J.  MabtiHj  C.J.^  cited  Ex  parte  Richardson  (3)]. 

The  application  here  is  to  a  Court  of  Common  Law^  and  unless 
gross  profligacy  is  shown,  which  is  not  alleged  in  this  case,  the 
fiither  is  entitled  to  the  custody  of  the  child. 

Oordon,  for  the  respondent,  was  not  called  upon  to  argue. 

Sib  J.  Mabtin,  C.J.     If  this  had  been  an  application  to  the  jfartin  0 J. 

Comi;  in  its  Equity  jurisdiction,  there  would  have  been  no 

difficulty  in  the  matter.      We  should,  in  that  case,  have  the 

power  to  direct  in  our  discretion  who  should  have  the  custody  of 

any  child  under  sixteen  years  of  age.     Before  the  Act  giving 

this  power  to  the  Court  in  Equity,  the  discretion  of  the  Court 

was  limited  to   the   age   of  seven  years.     In  the  case  of  Sx 

parte  Richardson  (3)  the  principle  on  which  we  acted  is  thus 

laid  down  :    *'  Now  there  is  no  doubt  that,  under  this  Act,  the 

Court  has  very  much  larger  powers  than  it  had  before.    Before 

the  Act,  unless  the  most  grave  misconduct  on  the  part  of  the 

&ther  was  proved — ^unless  it  appeared  that  it  was  physically  or 

morally  unsafe  for  the  children  to  remain  with  him — ^the  Court 

upheld  the  old  Common  Law  doctrine,  which  gave  the  exclusive 

right  of  the  custody  of  the  children  to  the  father.     The  injustice 

of  such  a  rule  in  many  cases  was  felt,  and  this  Act  was  passed 

giving  absolute  power  to  the   Court  to  take  away  from  the 

husband   and   give    to   the   wife    children    under   the   age   of 

seven  years/'     In  that  particular  case,  one  of  the  children  was 

(1)  L.B.  8  Q.B.  158.  (2)  6  East  221. 

(8)  12  S.C.B.  Eq.  99. 
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^^^'  sefven  years  of  age,  and  another  was  nearly  seven.  The  Court 
Be  wonld  not  interfere  to  give  the  mother  the  costody  of  either  of 
^tor!™"  these  children ;  but  as  to  another  child  four  years  of  age  and 
Martin  C J.  another  two  years  old,  they  were  given  to  the  custody  of  the 
mother.  Then  came  the  Act  which  extended  the  age  from 
seven  to  sixteen  years.  But  this  is  an  application  for  a  writ  of 
haheaa  corpus.  The  general  rule  at  Common  Law  is  as  stated  in 
the  judgment  to  which  I  have  referred,  that  is  to  say:  tie 
father  is  entitled  to  the  custody  of  his  children  ''  unless  the  most 
grave  misconduct  on  the  part  of  the  father  was  proved — ^unless 
it  appeared  that  it  was  physically  or  morally  unsafe  for  the 
children  to  remain  with  him.''  There  are  many  cases  where  tlie 
same  rule  is  laid  down.  There  is  the  case  of  iZ.  v.  Be  Manneville 
(2),  and  the  later  cases  of  B.  v.  Grreenhill  (4)  and  In  re  Andrews 
(1).  Immorality  or  gross  profligacy  on  the  part  of  the  father 
has  induced  the  Courts  to  refuse  to  recognise  the  Common  Law 
rights  of  the  father  over  his  child.  That  right  went  so  &r  as  to 
give  the  father  the  custody  of  a  child  at  the  breast.  That  was  a 
barbarous  state  of  the  law^  which  has  been  altered  in  the  way  I 
have  mentioned  by  those  two  Acts  giving  power,  on  the  petition 
of  the  mother,  to  the  Court  to  interfere  and  give  her  the  custody 
of  her  child. 

Although  that  is  not  the  present  application,  yet  we  cannot 
shut  our  eyes  to  the  power  which  the  Court  has  in  its  equitable 
jurisdiction.  There  is  no  evidence  here  to  show  that  the  father 
was  living  in  a  state  of  profligacy ;  and  he  has  not  behaved  with 
cruelty  towards  the  child,  because  he  never  saw  her.  But  the 
mother  has  obtained  a  maintenance  order  in  consequence  of  his 
desertion  of  and  cruelty  towards  her. 

We  are  not  bound  to  grant  this  application,  having  regard  to 
the  enactments  I  have  mentioned,  by  which  the  severity  of  the 
Common  Law  rule  has  been  mitigated.  The  conduct  of  the  father 
has  been  of  such  a  character  that  we  ought  not  to  grant  his 
application.  However  strong  the  expressions  have  been  in  the 
cases  to  which  I  have  referred,  this  is  one  of  those  cases  in  which 
we  ought  not  to  hand  over  the  child  to  a  father  whom  she  has 
never  seen. 

(4)  14  Ad.  &  EU.  624. 
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Faugitt,  J.     I  am  of  the  same  opinion.     It  is  impossible  to       ^^86. 
oonstme  the  Common  Law  as  it  was  construed  in  former  times.         Be 
The  effect  of  the  two  Acts  of  Parliament  which  have  been     ^^Sr!"' 
mentioned  is  to  modify^  to  a  great  extent^  the  strictness  of    WauoeUJ. 
Common  Law.    What  would  be  the  use  of  these  Acts^  if  we  were 
to  direct  a  habeM  corpus  to  issue  to  give  up  this  child  to  her 
father,  when  we  would  have  power,  as  a  Court  of  Equity,  to  order 
that  the  mother  should  have  the  custody  of  the  child  ? 

The  rules  of  the  Common  Law  are  sometimes  very  hard  and 
barbarous.  The  idea  of  compelling  the  mother  to  give  up  to 
the  father  a  child  of  two  months  old,  is  monstrous ;  but  it  is 
estabhshed  as  a  rule  of  the  Common  Law.  Two  Acts  of  Parlia- 
ment were  passed  dealing  with  this  matter,  and  enabling  the 
mother  to  get  the  custody  of  her  child  from  the  father.  The 
cases,  so  strongly  relied  on  in  In  re  Andrews  (4),  lay  down  the 
principles  of  the  Common  Law  very  forcibly;  but  state  that  in 
certain  cases  those  principles  will  not  be  applied. 

This  is  one  of  those  cases,  in  which,  in  consequence  of  the 
cmelty  of  the  father,  the  custody  of  the  child  should  not  be  given 
to  him.  What  are  the  acts  of  cruelty?  The  applicant  married 
a  woman  with  children.  He  treated  his  newly  married  wife 
craelly,  so  that  she  was  compelled  to  go  elsewhere.  She  took  a 
cottage  of  her  own,  and  sustained  her  children  by  her  own  work 
for  five  years.  There  is  actual  crmelty  towards  the  wife,  and 
cmelty  by  desertion.  We  are  told  that  there  was  no  cruelty 
towards  his  own  child.  But  we  may  infer  that  a  man  who  has 
been  cruel  towards  his  wife  and  her  children,  would  not  be  kind 
towards  his  own  child. 

Wnn>iTiBj  J.  I  entirely  concur.  The  application  for  a  rule  Wtndeyer  J. 
nisi  was,  in  the  first  instance,  made  to  me.  I  came  to  the 
conclusion  that  I  ought  to  refer  the  matter  to  the  Court,  because 
I  saw  that  the  Court  could  exercise  the  powers  conferred  on  it 
to  mitigate  the  barbarity  of  the  Common  Law.  In  another  case, 
where  a  similar  application  was  made,  the  Court,  seeing  that  it 
wonld  be  obliged  by  the  Common  Law  to  take  a  child  from  its 
mother's  breast,  postponed  the  hearing  of  the  application,  in 
order  to  enable  the  mother  to  file  a  petition  to  this  Court  under 
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_     18^^'       the  Acts  mentioned.     I  referred  the  present  motion  to  the  Conrfc 

Be        in  order  that^  if  it  did  not  refuse  the  rule  on  Common  Law 

^™j^*"  grounds,  it  might  postpone  the  hearing  of  the  application,  so 

Windeyer  J.  that  the  mother  might  file  a  petition  to  the  Court  in  its  eqnitable 

jurisdiction.      It  appears,  however,  that  the  applicant  deserted 

his  wife  for  five  years,  and  had  acted  cruelly  towards  her  and  her 

children. 

Admitting  that  the  rigour  of  the  Common  Law  is  such^  that 
the  child  would  be  taken  from  the  mother's  breast  and  g^ven  to 
the  father,  this  present  case  is  an  exception  to  that  rule. 

Application  refused,  with  costs. 

Attorney  for  applicant :  Bedwell,  by  Salwey. 
Attorney  for  respondent :  2W5e,  by  Owrtiss  ^  Barry. 
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SDPREME  COURT  OF  NEW  SOUTH  WALES 

a  US 

Common  Jato  Jtin0birtion, 

DURING  THE  SECOND  TERM,  1886. 


PEACOCS:  V.  POWELL.  1880. 

OwtoflM  dutie9^8ubBtitute  for  a  dutiahU  aHieU-^ustovM  Act,  1879   (42  Vie      Jtfoy  10. 

No.  Id),  see.  133. 

The  PHtj  Coiincil  in  the  case  of  Ths  ApoUo  Candle  Co,  y.  Powell  decided     Patuett  J. ' 
that  if  the  collector  of  customB  should  report  that  a  commodity  was  onknown  and 

ia  him,  and  that  it  possessed  properties  which  could  be  nsed  for  a  similar  par-  Windeyer  J« 
poaeasa  dutiable  article,  the  €k>yemor  may  direct  a  dnty  on  such  commodity  in 
proportion  to  the  degree  in  which  such  commodity  approximates  in  its  qualities 
or  naes  to  snch  dutiable  article.  It  is  immaterial  whether  or  not  in  point 
cf  faet  such  commodity  was  unknown  to  the  collector  or  that  it  possessed 
properties,  Ac. 

DiCLASATiOK.  George  Peacock  snes  James  Powell,  collector 
of  customs  at  tHe  port  of  Sydney,  in  the  colony  of  New  Sonth 
Wales,  for  that  the  defendant  as  snch  collector  demanded  from 
the  plaintiff,  as  and  by  way  of  the  dnty  authorised  by  law  to 
be  collected  in  respect  of  certain  goods  of  the  plaintiff,  imported 
by  the  plaintiff,  being  fifty-one  casks  and  thirty  cases  of  pulp 
frait,  the  smn  of  79Z.  13a.  5(2.,  being  a  dnty  alleged  by  the 
defendant  as  snch  collector  to  be  due  at  the  rate  of  Id.  per 
pound  npon  snch  pulp  fmits.  And  the  plaintiff,  in  pursuance  of 
such  demand,  deposited  in  the  hands  of  the  defendant  as  such 
ooUector  the  said  sum  of  79Z.  13«.  hd.  And  the  plaintiff  says 
that  no  duty  whatever  was  authorised  in  respect  of  the  said 
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^^^'       goods ;  and  this  action  is  brought  for  the  said  sum  so  deposited 

Pbaoook     as  aforesaid  and  tHe  interest  thereon. 

PowxLL.  Plsa.  That  before  the  said  duty  was  demanded  by  the 
defendant^  as  in  the  declaration  mentioned^  certain  pulp  frait 
was  an  article  of  merchandise  then  unknown  to  the  defendant^ 
as  and  being  such  collector  as  aforesaid^  within  the  meaning 
of  the  188rd  section  of  the  Oustoma  Eeguhxtion  Act,  1879 ;  and 
the  said  article^  in  the  opinion  of  the  defendant  as  such  collector, 
was  apparently  a  substitute  for  a  known  dutiable  article^  that 
is  to  say,  for  preserres,  and  was  apparently  designed  to  evade 
duty,  and  possessed  properties  in  part  which  could  be  used, 
and  was  intended  to  be  applied  for  a  similar  purpose  as  such 
dutiable  article  aforesaid.  And  thereupon  the  Governor,  with 
the  advice  of  the  Executive  Council,  duly,  and  in  accordance 
with  the  provisions  of  the  said  Act,  directed  that  a  duty  of  Id. 
per  pound  weight  should  thenceforth  be  levied  on  pulp  fruit 
upon  its  importation  into   this   colony,  such  duty  being  at  a 

^ rate  fixed  in  proportion  to   the   deg^ree  in   which   pulp  fruit 

approximated  in  its  qualities  and  uses  to  preserves.  And  the 
said  rate  so  fixed  was  duly  published  in  a  Treasury  order  in  the 
Oazette  and  one  other  newspaper  published  in  Sydney,  and  was 
exhibited  in  the  long  room  in  the  Custom-house  in  Sydney 
aforesaid.  And  afterwards  the  plaintiff  imported  the  said  pulp 
fruit  in  the  declaration  mentioned  into  the  colony,  whereupon 
the  defendant  as  such  collector  as  aforesaid,  duly  appointed 
under  the  said  Act,  did,  under  the  authority  of  the  said 
direction  of  the  Governor  and  Executive  Council,  and  of  the 
said  Treasury  order,  demand  and  require  payment  of  the  said 
sum  of  79Z.  ISa.  5(2.,  being  the  amount  of  the  said  duty  at  the 
rate  of  Id.  per  pound  weight  so  directed  to  be  levied  as 
aforesaid. 

At  the  trial  on  June  3,  1886,  before  his  Honour  Sir  G.  InneSy 
evidence  was  given  that  pulp  fruit  had  been  imported  since  1880, 
and  for  some  time  admitted  free  of  duty;  that  in  1882  a 
Treasury  order  was  issued  admitting  green  fruit  pulped,  i.e., 
boiled  without  sugar  or  water,  free  of  duty.  In  November, 
1884,  that  order  was  rescinded,  and  another  order  published, 
under  section  133  of  Oustoma  Act,  imposing  a  duty  of  Id.  a 
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pound  on  pulp  fruit.    The  dnty  on  pulp  froit  imported  by  the       ^^W^ 
plaintiff  after  that  date  was  paid  nnder  protest.  Fbaoock 

Palp  froit  was  described  as  froit  plncked  green  from  the  tree,  f^wblk. 
pnt  into  pans^  and  brooght  op  to  boiling  point,  and  then  pnt  into 
casks  or  tins.  Nothing  is  added  to  the  froit  before  boiling, 
except  in  the  case  of  ploms^  gooseberries,  and  apples,  to  which 
water  is  added  for  the  porpose  of  presenting  the  froit  from 
clinging  to  the  pans  and  homing.  Polp  froit  is  imported 
into  this  colony  from  Tasmania  for  the  porpose  of  converting  it 
into  jam.  The  process  of  making  froit  into  jam  is  by  boiling 
the  froit^  and  then  boiling  it  again  with  an  eqnal  weight  of  sogar. 
Pulp  fndt  when  the  casks  or  tins  are  opened  ferments  in  a  few 
Iioiirs ;  jam  does  not. 

The  joiy  f oond  specially  that  polp  froit  does  not  approximate 
'm  its  qoalities  or  oses  to  jam  or  preserves,  bot  is  eqoivalent 
to  the  raw  material.  By  consent,  the  verdict  was  entered  for 
the  plaintiff  with  79Z.  ISs.  bd.  damages. 

The  defendant  having  obtained  a  role  nisi  to  set  aside  the 
Terdict  and  to  enter  jodg^ent  for  him,  on  the  groond  that  the 
finding  of  the  jory  was  immaterial : — 

Stephen,  Q.G.  {0.  B.  Stephen  with  him)^  for  the  defendant,  jfoyio. 
now  moved  to  make  the  mle  absolote.  By  section  133  of 
Guitams  Regulation  Act  (1),  the  qoestion  whether  the  commodity 
imported  is  a  snbstitote  for  a  dotiable  article,  or  possesses 
properties  which  may  be  applied  for  a  similar  porpose,  and 
also  the  qoestion  whether  it  approximates  in  its  qoalities  or 
UBes  to  soch  known  dutiable  articles^  is  for  the  collector  of 
cnstoms  to  decide.  On  Us  so  determining,  and  on  his  giving 
Us  opinion  that  soch  conmiodity  is  onknown  to  him,  the  Governor 
is  empowered  to  levy  the  doty.  None  of  these  qoestions  are  for 
the  jury  :  Apollo  Candle  Go.  v.  Powell  (2). 

Barley^  Q.C.,  and  Beid  {Elles  with  them),  for  the  plaintiff. 
The  judgment  of  the  Privy  Ck>oncil  in  Apollo  Candle  Co.  v. 
Powell  (2)  leaves  it  open  to  the  jory  to  find  whether  the  com- 
modity was  onknown  to  the  collector  of  customs ;    that  is  to 

(1)  2  0L8tat.ieiS.  (2)  4  N.S.W.  L.R.  160;    6  N.S.W. 

L.B.  47 ;  10  A  pp.  Cas.  282. 
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1886.  say^  unknown  as  a  merchantable  article  at  the  time  that  the 
TiuLoooK  dtily  is  levied.  If  the  article  were  known  as  a  merchantable 
PowBLL.  article^  although  not  imported^  it  cannot  be  considered  as 
unknown  to  the  collector.  The  evidence  in  this  case  was  that 
pulp  fruit  had  been  imported  since  1880^  for  the  purpose  of 
making  preserves.  Suppose  that  a  new  product  of  kerosene  for 
the  first  time  becomes  known  as  an  article  of  merchandise^  and  is 
used  as  a  lubricator^  such  an  article  might  then  be  described  as 
previously  unknown  to  the  collector^  because^  although  it  then 
existed^  it  was  not  merchantable.  Take  the  case  of  the  oil  of 
sunflower  lately  used  in  the  manufacture  of  candles ;  that  mi^^ht 
be  an  article  unknown  to  the  collector :  it  would  be  unknown, 
although  it  had  been  imported  before^  if  its  use  as  an  artide 
of  merchandise  was  recent.  The  word  '^  then  ^'  must  refer  to 
the  time  when  the  duty  was  levied.  In  the  Apollo  Oandle  Oo.  v. 
Powell  {2),  the  plaintiff  admitted  that  the  article  was  ''then 
unknown"  to  the  collector.  We  contend  that  pulp  fruit  does 
not  approximate  in  its  uses  to  preserves:  the  jury  so  found. 
We  further  contend  that  pulp  fruit  is  not  an  article  of  mer- 
chandise which  in  November^  1884^  was  unknown  to  the 
collector. 

No  reply  was  called  for. 

Martin  C.J.  SiB  J.  Mabtik^  C.J.  If  it  had  not  been  for  the  case  of  the 
Apollo  Oandle  Co.  v.  Powell  (2)^  I  should  have  no  hesitation  in 
deciding  for  the  plaintiff  in  this  case.  But  that  decision  places 
it  entirely  out  of  the  power  of  this  Court  to  take  any  such  course. 

In  that  case  this  Court  came  to  the  conclusion  that  the 
Government  had  not  the  power  to  authorise  the  levying  on  an 
article  called  stearine^  which  could  be  used  in  the  making  of 
candles^  a  duty  equal  to  that  which  the  Legislature  imposed  on 
candles  themselves.  It  appeared  to  me^  when  that  case  came 
before  this  Court,  that  the  act  of  the  collector  of  customs  and 
the  Government  was  ultra  vires,  and  that  the  provision  of  the 
statute  was  unworkable,  and  that  the  Act  itself  was  so  framed 
as  to  be  incapable  of  being  intelligibly  carried  out. 

The  Judicial  Committee  of  the  Privy  Council  deliberately 
came  to  the  conclusion  not  only  that  the  Gt)vernment  and  the 
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collector  of  cnstoms  liad  power  to  take  the  course  whicli  they       ^S^- 
didj  but  went  on  to  say  tliat  if  tHe  collector  of  customs  reported     Pixcoox 
that  the  commodity  was  unknown  to  him^  and  capable  of  being     powxli.. 
used  in  the  preparation  of  a  dutiable  article^  the  Groyemor  was   Martin  G.J. 
clothed  with  the  power^  on  matters  being  so  reported  to  him,  to 
direct  the  duty  to  be  levied  on  that  article  in  accordance  with  the 
degree  in  which  it  approximated  to  the  dutiable  article  itself. 

Notwithstanding  the  vagueness  and  uncertainty  and  extreme 
pecnliarity  of  this  phraseology,  the  Privy  Council  held  that  the 
Governor  was  authorised  to  impose  the  full  duty.  That  is  what 
was  done  in  this  case.  Here  is  an  article  which,  by  the  pleadings, 
is  said  to  be  an  article  unknown  to  the  collector  of  customs, 
and  which  might  be  used  in  the  preparation  of  jam.  On  this 
article  the  Gk>vemor  has  imposed  the  full  duty,  thus  taking 
exactly  the  same  course  as  was  taken  in  the  case  of  The  Apollo 
Candle  Co.  v.  Pov>ell. 

I  assume  that  it  is  without  controversy  that  the  require, 
ments  of  section  133  of  the  Ouatoms  Act  were  fulfilled ;  that 
the  collector  of  customs  did  report  to  the  Governor  that 
the  article  was  unknown  to  him,  and  was,  in  his  opinion, 
capable  of  being  used  in  the  preparation  of  a  dutiable 
article.  That  was  not  contested.  What  has  been  argued  is 
whether  in  point  of  fact  it  was  or  was  not  unknown.  But 
whether  the  collector  did  not  for  six  years  know  of  this  parti- 
cular commodity  is  not  the  question.  The  question  is  whether 
his  opinion  as  to  its  being  unknown  to  him  was  not  communi- 
cated to  the  Governor  ?  I  am  of  opinion,  on  the  authority  of  the 
case  of  The  Apollo  Ocmdle  Oo.  v.  Powell  (2),  that  it  is  quite 
iminaterial  how  that  &ct  was — ^whether  this  commodity  was 
imknown  to  the  collector  of  customs  or  known  to  him  previously 
to  the  exaction  of  this  duty.  I  am  of  opinion  that  it  is  quite 
anneoessary  to  show  that  this  commodity  is  capable  of  being 
lued  in  the  preparation  of  jam,  because,  according  to  the  case 
I  have  mentioned,  the  action  of  the  collector  of  customs  is 
decisive  on  this  point. 

In  page  291,  at  the  bottom  of  it,  their  Lordships  say  : — *'  It 
seems  to  their  Lordships  that  the  words  '  in  the  opinion  of  the 
collector '  govern  the  whole  of  this  clause ;  and  that  if  the 
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1686.       collector  is  of  opinion  tliat  the  '  article  is  apparently  a  sabstitate 

PxiLoocK     for  any  known  dutiable  article^  or  is  apparently  designed  to 

PowBLL.     6^8.de  dnty^  and  is  of  opinion^  further^  that  it  possesses  proper- 

Martin  C.J   ties/  &c.^  this  Opinion^  whether  right  or  wrongs  authorises  the 

action  of  the  Gk>vemor.     The  replication^  therefore^  admitting 

the  opinion  of  the  collector^  but  alleging  the  fact  to  be  at  yariance 

with  it^  is  bad^  and  the  plea  is  not  bad  for  averring  only  the 

opinion  and  not  the  fact/' 

Now^  the  argument  is  as  to  the  fact  of  its  being  known  or 
unknown  to  the  collector  of  customs;  and  this  the  Privy 
Council  held  to  be  quite  immaterial. 

It  is  said  that  another  passage  from  the  same  judgment  which 
I  am  about  to  read^  distinguishes  this  case  from  the  case  of  The 
Apollo  OandU  Co.  y.  Powell  (2).  The  passage  in  question  is  as 
follows : — "  With  respect  to  an  argument  which  has  been  raised, 
to  the  effect  that  the  latter  part  of  the  section,  directing  '  that 
a  duty  be  levied  on  such  article  at  a  rate  to  be  fixed  in  propor- 
tion to  the  degree  in  which  such  unknown  article  approximates 
in  its  qualities  to  such  dutiable  article/  does  not  apply  if  the 
allegation  in  the  third  replication  be  treated  as  admitted — as  it 
must  be  on  demurrer ;  it  appears  to  their  Lordships  enough  to 
say  that  this  point  does  not  appear  to  be  raised  by  the  replica- 
tion." 

I  confess  I  do  not  understand  that  paragraph.  By  the 
replication  the  plaintiffs  say,  '^That  the  said  article  of  mer- 
chandise, known  as  stearine,  does  not  in  fact  possess  properties, 
in  the  whole  or  in  part,  which  could  be  used,  or  were  intended 
to  be  applied,  for  a  similar  purpose  as  a  certain  known  dutiable 
article  known  as  candles.*'  That  is  demurred  to.  It  is  idle  to 
say  that,  for  the  purposes  of  argument,  the  facts  stated  in  the 
replication  are  to  be  taken  as  admitted,  because  the  Privy 
Council  has  held  that,  whether  true  or  false,  it  is  not  an  answer, 
falling  back  on  the  previous  part  of  the  judgment,  that  on  the 
opinion  of  the  collector  of  customs  being  expressed  to  the 
Governor,  the  latter  may  take  action  and  levy  the  duty.  The 
jury  are  not  the  tribunal  to  determine  whether  pulp  fruit  approxi- 
mates in  its  qualities  or  uses  to  the  dutiable  articles.  That  is 
for  the  collector  of  customs  to  determine ;  and  in  this  case  he 
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baa  so  defeermined.     And  the  G-ovemor  may,  on  the  authority  of       ^^^' 

the  case  I  have  referred  to,  impose  the  full  duty.    The  Act  is  Pxaoook 

very  peculiar,  but  not  more  peculiar  than  the  judgment  of  the  powill. 

Privy  Ck>uncil.     I  feel  constrained  to  direct  judgment  to  be  MarHnCJ. 
entered  for  the  defendant. 

Faucjbtt,  J.    It  is  our  duty  to  give  effect  to  the  judgment  of    Faueett  J. 
the  Privy  Council,  so  far  as  we  can  do  so.      I  confess  that 
I  cannot  see  any  way  in  this  case  to  get  over  the  decision  in  the 
case  of  Hie  ApoUo  Oandle  Company  v.  Powell  (2). 

The  plaintiff  in  this  case  seeks  to  set  aside  an  order  made  by 
the  Ezecutiye  Council.  Section  183  of  the  Ouatoma  Act  gives 
power  to  the  collector  of  customs  to  express  an  opinion  to  the 
QoYemor  that  certain  imports  which  are  unknown  to  him  possess 
certain  properties.  The  Governor  is  then  authorised  to  levy 
a  duty  on  such  articles.  We  are  told  that  the  decision  in 
the  case  I  have  referred  to  is  not  conclusive  as  to  the  power  of 
tilie  Executive  Council  to  act  on  the  report  of  the  collector  of 
customs.  I  cannot  see  any  such  distinction  between  that  case 
uidthis. 

It  is  said  that  the  Executive  have  power  to  act  on  the  opinion 
expressed  by  the  collector  of  customs ;  and  it  is  said  that  they 
have  no  power  if  the  article  on  which  the  duty  is  imposed  does 
not  come  within  the  description  given  in  that  opinion.  The 
Executive,  it  is  said^  have  jurisdiction  to  inquire  whether  that 
opinion  is  correct  or  not,  and  if  it  is  not  correct,  they  cannot  act 
upon  it.  That  maybe  the  course  which  the  Governor  and  Executive 
Coonoil  ought  to  follow.  But  the  decision  in  the  case  of  The 
ApoUo  Oandle  Oo.  v.  Powell  (2)  takes  it  out  of  our  power  to  act  in  a 
case  where  a  duty  has  been  imposed  by  the  Executive  on  the  report 
of  the  collector  of  customs.  The  Governor  has  power,  not  to 
inquire  whether  the  expression  of  opinion  by  the  collector  of 
CQstoms  was  correct  or  not,  but  to  impose  the  duty  or  not. 

We  cannot  go  behind  the  decision  of  the  Privy  Council  in 
The  Apollo  Oandle  Oo.  y.  Powell  (2),  and  must  take  the 
Babstantial  meaning  of  that  judgment  to  be  as  I  have  stated. 

WnmsTiB,  J.    I  shared  with  their  Honours  the  difficulty  they  Windeyer  J. 
have  expressed  as  to  construing  a  portion  of  the  judgment  of  the 
KJB.Wi.  Vol.  Vn.,  Law.  K 
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^88g'       Privy  Council  in  The  Apollo  Oandk  Co.  v.  Powell  (2) .    But  I  concur 

Peacock     with  them  in .  thinking  that  it  authorises  the  imposition  of  this 

PowsLL.     <luty.     I  also  concur  with  them  in  thinking  that  it  is  immaterial 

WindeyerJ,  whether    this    article    does   or   does  not   approximate   to    any 

dutiable  article^  if  the  Collector  of  Customs  has  reported  that  it 

does  so  approximate. 

Rule  absolute,  loith  coats,  to  enter 

verdict  for  the  defendant. 

Attorneys  for  plaintiff :  Stephen,  Laurence  ^  Jaquee. 
Attorney  for  defendant :  Williams,  Crown  Solicitor. 


Jfay  12.  FBOY  w.  THE  BALMAIN  STEAM  PERRY  CO. 


Employ  en  Liability  Act    (46  Vic.  No.  6),  tee.  9 — JSngineert  not  within  the 
Martin  C.J.  enetetment. 

and 
Windeyer  J.       An  engineer  of  a  steam  ferry  boat  running  within  the  harbonr  ia  not  within 

section  9  of  the  Employers  Liability  Act. 

NEGLiaENCE.  The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  in  the  employ 
of  the  defendant  company. 

At  the  trial  on  Sept.  8^  1885^  before  his  Honour  Mr.  Justice 
Faucett,  the  evidence  on  behalf  of  the  plaintiff  was  that  he  was 
employed  by  the  defendants  as  engineer  on  board  the  "  Tele- 
phone," a  paddle-wheel  ferry  boat  plying  between  Sydney  and 
Balmain.  The  crew  consisted  of  a  captain,  holding  a  master's 
certificate  for  rivers  and  harbours,  the  plaintiff,  who  was 
engineer,  and  whose  duty  was  to  start  the  engines  when  required 
by  the  captain  to  do  so,  and  an  assistant  to  the  captain  and 
engineer,  a  lad  of  18  years  of  age,  who  acted  as  stoker.  When 
the  steamer  arrived  at  the  Mortis  Dock  jetty,  which  was  the  end 
of  her  course,  the  plaintiff  went  into  the  paddle-box  to  do  some 
small  repairs  to  the  floats,  having  previously,  according  to  his 
own  account  of  the  transaction,  told  the  captain,  what  he  was 
about  to  do.     While  he  was  thus  inside  the  paddle-box,  the 
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captain  gave  orders  to  go  ahead.     The  assistant  set  the  engines  ^886, 

in  motion^  and   the  paddle-wheels  revolving^  the  plaintiff  was  Fbot 

carried  round  in  the  wheel  and  sustained  considerable  injuries,  bam ain 

for  which  this  action  was  broucfht.  _  Stbam 

°  FlBBT  Co. 

The  evidence  for  the  defendant  was  that  the  plaintiff  did  not 
tell  either  the  captain  or  the  assistant  that  he  was  going  into  the 
paddle-box,  but  that  he  was  supposed  by  them  to  be  in  the 
engine-room,  where  he  had  gone  just  before  entering  the 
paddle-box;  and  the  assistant  said  that  he  shouted  down  the 
engine-room  to  give  the  plaintiff  notice  before  he  started  the 
engines. 

The  jury  returned  a  verdict  for  the  plaintiff ;  but  his  Honour 
ordered  judgment  to  be  entered  for  the  defendants,  leave  being 
reserved  for  the  plaintiff  to  move  to  have  judgment  entered  for 
him. 

On  27th  October,  1885,  the  plaintiff  obtained  a  rule  nisi  to 
enter  the  verdict  for  him,  pursuant  to  leave  reserved,  on  the 
ground  that  the  evidence  showed  that  the  plaintiff  was  a  ''  work- 
man" within  the  meaning  of  the  Employers  Idahility  Act,  and 
that  the  defendants  were  liable  under  the  said  Act  for  the 
plaintiff's  injuries,  and  that  his  Honour  should  have  allowed  the 
verdict  to  be  entered  for  the  plaintiff  in  accordance  with  the 
finding  of  the  jury. 

By  consent  of  parties  the  motion  to  make  the  rule  absolute 
was  heard  by  two  Judges  only. 

The  Attomey-Oenercd  ( Want)  and  0'  Oonnor  for  the  plaintiff  (May  May  12. 
12),  in  support  of  the  rule.  The  plaintiff  was  engineer,  and  his  duty 
was  not  only  to  drive  the  engines,  but  to  keep  them  and  the  gear 
attached  in  good  working  order ;  and  during  his  spare  time  he 
probably  would  be  employed  on  shore.  This  case  is  not 
governed  by  Hanson  v.  Ths  Australasian  S.N.  Co.  (1),  for  the 
plaintiff  in  that  case  was  a  sailor  on  an  ocean-going  vessel,  and 
the  reason  given  for  that  decision  was  that  a  special  remedy  for 
injuries  suffered  by  seamen  on  such  vessels  was  given  by  the 
Merchant  Shipping  Act.  The  plaintiff  in  this  case  was  employed 
in  a  feny  boat  plying  within  the  limits  of  the  harbour,  and  he 

(1)  6  N.S.W.  L.R.  447. 
L  2 
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1886.  was  not  a  seaman  but  the  engineer,  and  sometimes  dis- 
Fbot  charged  the  duty  of  stoker  :  WiUan  ▼.  Zvlueta  (2).  The  &ct  of 
Balkaxv  ^^3  employment  on  board  a  ferry  boat  does  not  make 
j,^™^^  him  a  seaman.  Section  9  of  the  Employers  Liability  Act  is  a 
remedial  enactment,  and  must  not  be  construed  strictly  against 
those  persons  for  whose  benefit  and  in  whose  interests  it  was 
passed.  The  plaintifi  was  an  '^ artificer''  within  the  meaning  of 
the  section.  The  preceding  word  ''journeyman ''  must  be  read 
separately,  as  if  there  were  a  comma  between  the  two  words. 
''Journeyman''  means  one  person,  and  "artificer"  means 
another.  In  the  English  Act  the  word  "  journeyman "  comes 
after  the  word  "  artificer.'*  The  latter  word  has  had  a  constrac- 
tion  put  upon  it  in  the  case  of  Bishop  ▼.  Letts  (8),  where  it  was 
held  that  an  overseer  was  an  artificer  within  the  meaning  of  the 
same  Stamp  Act  as  was  in  question  in  the  case  of  Wilson  y. 
Zulueta  (2).    A  collier  has  also  been  held  to  be  an  artificer. 

[Sib  J.  Mabtin,  G.J.  Is  a  person  engaged  in  driving  an 
engine,  watching  that  there  is  sufficient  water  in  the  boiler  and 
that  the  machinery  is  in  proper  order,  one  engaged  in  manual 
labour  ?] 

The  plaintiff  acted  as  stoker,  and  at  the  time  of  the  accident 
he  was  certainly  engaged  in  manual  labour,  doing  the  work 
which  otherwise  would  have  been  done  by  a  blacksmith. 

Darley,  Q-C,  and  Cohen,  for  the  defendants,  showed  cause. 
An  engineer  as  well  as  a  seaman  is  within  section  66  of  the 
Merchant  Shipping  Act,  to  which  reference  has  been  made.  The 
case  of  Hanson  v.  The  Australasian  S.N.  Co.  (1)  applies  here : 
see  the  judgment  of  his  Honour  the  Chief  Justice  at  page  451. 
The  statute  was  not  intended  to  apply  to  any  person  working  on 
board  ship.  In  sections  1  and  2  the  words  "ways,  works, 
machinery  or  plant"  are  used,  which  clearly  do  not  apply  to 
ships ;  section  3  is  also  inapplicable  to  persons  working  on  ships, 
as  pointed  out  by  his  Honour  the  Chief  Justice  in  Hanson  v.  The 
Australasian  8.  N.  Oo.  (1),  and  if  an  engineer  in  a  boat  plying  in 
the  harbour  is  within  the  enactment,  so  is  one  employed  in  a 

(2)  14  Q.B.  406 ;  19  L.J.  Q.B.  49.  (3)  1  F.  &  F.  401. 
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sea-going    vessel.      The  case  of  Wihon  v.  Zidueta  (2)    was       ^^^* 
decided  on  certain  words  in  a  Stamp  Act  whidh  contained  no       Fbot 
general  words  of  description  snch  as  are  in  section  9  of  the    balmaiw 
Brnphyers  HabiKty  Act     The  words  "any  labourer  or  arti-   -,®™^ 
ficer*'  were  held  wide  enough  to  include  a  fireman ;  in  f act^  they 
are  wide  enough  to  include  any  kind  of  labourer.      But  the 
flame  words  in  different  Acts  of  Parliament  may  have  different 
meanings.     The  judgment  of  Brett,  J.,  in  Morgan  v.  London 
Omnibua  Oo.  (4)^  is  in  our  favour. 

Sis  J.  Mabtin^  C. J.  I  think  this  case  is  decided  by  Hanson  JfaWin  CX 
V.  The  AustraUman  8.  N.  Oo.  (1).  In  giving  my  judgment 
in  that  case  I  am  reported  at  page  451  as  follows : — 
''It  appears  to  me  that  some  effect  must  be  given  to  the 
enumeration  made  in  our  Act  of  different  kinds  of  workmen, 
because,  if  the  Act  were  intended  to  apply  to  every  person 
engaged  in  manual  labour,  there  would  have  been  no  use  in 
inserting  the  words  labourer,  servant  in  husbandry,  journey- 
man, artificer,  handicraftsman,  or  miner.'  If  those  words  were 
omitted,  the  intention  of  the  clause  could  have  been  thus  stated : — 
'The  expression  ''workman''  shall  be  applied  to  every  person 
engaged  in  manual  labour.'  But  the  Legislature  has  not  done 
this,  but  has  made  the  enumeration  I  have  read.  These  terms 
clearly  do  not  apply  to  seamen,  no  one  of  the  enumerated  class 
of  labourers  includes  seamen.  Then  comes  the  question,  what 
application  is  to  be  given  to  the  words  '  or  otherwise  eng^ed  in 
manual  labour.'  The  labour  mentioned  in  this  latter  expression 
mnst  be  labour  of  the  same  kind  as  previously  enumerated. 
Bat  all  the  classes  of  labour  enumerated  include  only  persons 
labouring  on  land.  No  reference  whatever  is  made  to  persons 
engaged  on  board  ship,  as  sailors,  seamen  or  otherwise.  The 
manual  labour  which  was  intended  by  the  Legislature  must  be 
manual  labour  in  some  degree  like  that  enumerated.  Now  a 
seaman  cannot  be  said  to  be  a  person  engaged  in  manual 
labour  similar  to  any  one  of  these  persons  enumerated.  That 
bang  so,  it  necessarily  follows  that  this  Act  does  not  apply  to 
oases  where  the  person  injured  is  a  seaman«" 
(4)isQji.]Xaei« 
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1886.  X7nl688  we  ai^  prepared  to  overrule  that  deciQlon^  I  cannot  see 

Fbot       how  we  can  hold  that  a  person  engaged  as  an  engineer  or  placed 
Balmain     ^  charge  of  engines  on  board  a  steamboat  employed  in   the 
Stbam      harbour  can  come  within  the  enactment  referred  to.     He  is  not 
M  rtin  C  J    ^^P^^J^^  ^^  manual  labour.     In  the  case  I  have  cited  we  came 
to  the  conclusion  that  the  Act  included  only  persons  engaged  in 
that  kind  of  work.     On  the  authority  of  that  decision  the  judg- 
ment ought  to  be  upheld. 

If  it  were  necessary  to  go  outside  of  that  decision  there  might 
be  considerable  difficulty  in  interpreting  this  9th  section.  The 
words  there  used  are  greatly  wanting  in  clearness.  There  is 
some  ambiguity  caused  by  the  use  of  the  words  '^  journeyman, 
artificer^  handicraftsman^  miner^  or  otherwise  engaged  in  manual 
labour," — whether  by  the  words  "  journeyman,  artificer,"  two 
persons  are  meant,  or  only  one.  We  must  read  this  clause  as  if 
a  comma  were  inserted  after  each  word.  The  term  "  artificer  " 
is  usually  employed  to  denote  a  particular  employment  by  the 
performance  of  which  a  person  is  called  an  "  artificer.*'  He 
makes  knives,  or  forks,  or  works  in  metals,  or  makes  such  things 
as  cups,  or  saucers,  or  bottles.  The  word  ^^  handicraftsman " 
has  a  similar  meaning.  All  these  are  persons  engaged  in  manual 
labour. 

That  leaves  open  the  question  whether  a  person  is  within  the 
enactment  who  is  a  skilled  engineer,  in  charge  of  a  complex 
machine  which  requires  special  knowledge  in  order  to  manage  it, 
and  who  has  to  see  that  the  boiler  is  properly  supplied  with 
water,  in  order  to  prevent  an  explosion,  and  to  see  that  the 
machinery  is  in  order  so  as  to  prevent  damage  or  inj  ury  to  persons 
or  property.  I  think  that  a  person  so  employed  is  not  engaged 
in  manual  labour  within  the  meaning  of  this  Act.  If  he  does 
things  which  may  involve  the  employment  by  him  of  manual 
labour,  that  would  not  bring  him  within  the  description  of  a 
person  "  engaged  in  manual  labour  j"  and  it  is  so  stated  in  the 
case  to  which  I  have  referred.  But  it  is  not  necessary  to  decide 
that  point. 

On  the  authority  of  our  own  case,  this  Act  does  not  apply  to 
the  plaintiff  in  this  ca^e. 
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WiNDiTBB^   J.     I  am  of  the  same  opinion.      TUs  oase    is       ^^86. 
governed  by  Hanson  v.  Australasian  8.  N.  Oo,  (1) ;  in  which  the       Pbot 
Court  pointed  out  that  the  Act  conld  only  be  taken  to  relate  to     balmain 
persons  working  on  shore.     The  provisions  of  the  Act  cannot  be      Stiaic 
applied  to  persons  engaged  on  board  ships.     It  is  impossible  for  }|r^,|^^  j, 
the  Court  to  draw  a  distinction  between  an  engineer  engaged  on 
a  vessel  plying  in  the  harbour  and  a  man  employed  on  board  an 
ocean-going  steamer. 

The  Act  divides  persons  into  two  classes^  namely,  superin- 
tendents of  labour  and  those  working  under  them. 

The  plaintiff  was  rather  in  the  position  of  a  person  superin- 
tending labour  than  in  the  position  of  a  workman.  He  appears^ 
at  the  time  of  the  accident^  to  have  been  engaged  as  engineer  of 
the  vessel^  and  to  have  had  a  fireman  under  him.  His  substan- 
tial and  principal  duty  was  as  engineer^  and^  as  pointed  out  in 
the  case  of  Morgan  v.  Ths  London  Omnibus  Oo.  (4)^  the  fact 
that  a  person  might  incidentally  do  other  work  does  not  divest 
him  of  the  character  impressed  on  him  by  his  ordinary  employ- 
ment. I  think  that  in  hammering  a  paddle-wheel  he  was 
workmg  as  engineer  of  the  vessel. 

The  intention  of  the  Legislature  was  to  distinguish  between 
those  engaged  in  labour  in  the  ordinary  sense  of  the  word  and  those 
employed  in  work  of  a  more  scientific  character.  On  general 
grounds^  I  am  of  opinion  that  the  Act  was  not  intended  to  be 
appUed  to  persons  working  on  board  vessels ;  and  that  therefore 
the  view  taken  by  his  Honour  at  nisi  prvus  was  the  correct  one. 

Rule  discharged,  with  costs. 
Attorney  for  plaintiff  :  AUen. 

Attorney  for  defendants  :  Meyer. 
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^^  10.  IfofMy  hod  and  reeetved—AcUon  for  rtfvnd  of  money  paid  to  agents. 

Martin  C J,       ^®  p]aintiif8«  oonsigneeB  of   goods  shipped   in  a  veBsel   for   which  the 

Faucett  J.    defendants  were  agents,  on  asking  for  a  delivery  order,  were  required  by  the 

and         defendants  to  pay  a  deposit  of  25  per  cent,  on  the  invoioe  value  of  thdr  goods, 

Wxndeyer  J.  ^^^  ^^^  ^^  ^  general  average  bond.  This  they  did.  On  the  average  being 
adjusted,  it  was  found  that  the  proportion  due  by  the  plaintiifs  was  much  lees 
than  the  amount  deporited  by  them.  On  their  demanding  a  repayment  of  the 
balance,  the  defendants  offered  a  lees  sum.  The  plaintiffs  then  brought  this 
action  for  money  had  and  received.  A  verdict  was,  by  consent,  returned  for  the 
plaintiffs,  the  point  being  reserved  whether  the  action  ought  not  to  have  been 
brought,  not  against  the  defendants,  but  against  their  principals. 

Held,  that  the  action  would  lie. 

Dbclabation  :  THe  plaintiffs  sued  the  defendants  for  money 
payable  by  the  defendants  to  the  plaintiffs  for  money  had  and 
received  by  the  defendants  to  and  for  the  use  of  the  plaintiffs ;  and 
for  money  lent  by  the  plaintiffs  to  the  defendants;  for  money 
paid  by  the  plaintiffs  for  the  defendants;  for  interest  upon  money 
dne  by  the  defendants  to  the  plaintiffs^  and  forborne  at  interest 
by  the  plaintiffs  to  the  defendants  at  their  request;  and  for 
money  found  to  be  due  by  the  defendants  to  the  plaintiffs  upon 
accounts  stated  between  them. 

Plsa:  Never  indebted. 

At  the  trials  before  his  Honour  the  Ohief  Juaticey  it  was 
proved  that  the  plaintiffs^  merchants^  carrying  on  business 
in  Sydney^  were  the  consignees  of  goods  shipped  in  1882 
on  board  the  "Northampton,^*  of  which  the  defendants  were 
agents.  The  ship  having  arrived  in  a  damaged  condition,  a 
clerk  of  the  plaintiffs  went  to  the  defendants  and  asked  for  a 
delivery  order,  presenting  the  bills  of  lading.  He  was  told  by 
the  defendants  that  an  average  bond  would  have  to  be  signed^ 
and  a  deposit  paid  of  25  per  cent,  on  the  invoice  value  of  the 
goods.  The  plaintiffs  accordingly  paid  the  required  deposit, 
amounting  to  137Z.  6^.  4d.,  and  entered  into  the  bond.  This  bond 
was  between  the  master  of  the  ship  and  the  several  persons 
whose  names  were  subscribed,  being  consignees  or  agents  of 
owners  or  consignees  of  goods  shipped.     By  it  the  master  was 
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bound  to  deliver  the  g^ods  in  oonsideration  of  the  eng^ement  ^^^- 
of  the  consignees  and  agents  with  the  master  and  owners  of  the  Abaahaxb 
veesel  to  pay  to  the  master^  the  owners^  or  their  agents  their  Watbor. 
respective  proportions  of  the  general  average^  and  other 
expenses  to  which  they  might  be  liable.  The  parties  also  agreed 
to  refer  the  amount  and  proportions  to  an  average  adjuster. 
Tbe  bond  was  signed  by  the  plaintiffs^  and  opposite  to  their 
signatore  was  a  column  showing  the  value  of  their  goods^ 
5491.  Ta  7d.,  and  in  another  column  the  amount  deposited  by 
them^  1S7L  6s.  lid.  The  plaintifb  then  obtained  their  delivery 
order.  The  average  having  been  adjusted^  it  was  found  that  the 
amount  of  the  plaintiffs  contribution  was  862.  Ids.  dd.,  leaving  a 
balance  in  the  hands  of  the  defendants  of  1001.  7^.  8d.  The 
plaintiEh'  clerk  having  called  at  the  defendants'  office  for  a 
repayment  of  this  amount^  he  was  offered  911.  lis.  8d.  as 
plaintiffs'  share  of  the  refund.  He  refused  to  sign  a  receipt 
relieving  the  defendants  from  any  claim  to  a  refund  unless  he 
received  the  full  amount  of  1001.  7s.  8d.  This  action  was 
brought  to  recover  that  amount. 

At  the  close  of  the  plaintiffs'  case  it  was  agreed  that  a  verdict 
should  be  entered  for  the  plaintiffs  for  the  amount  claimed,  leave 
being  reserved  to  the  defendants  to  apply  to  the  Court  to  enter 
the  verdict  for  them. 

A  mle  fUsi  having  been  obtained  pursuant  to  leave  so  reserved, 
on  the  ground  that  if  on  the  evidence  the  action  for  money  had 
and  received  is  maintainable  against  the  principals,  it  is  not 
maintainable  against  their  agents,  the  defendants. 

0.  B.  Simpson  and  Armstrong,  for  the  defendants,  now  moved  jifay  is. 
to  make  the  rule  absolute.  An  agent  cannot  be  sued  on  a 
contract  which  he  has  entered  into  on  behalf  of  his  principal. 
If  it  appear  from  the  contract  that  the  defendant  acted  as 
agent,  then  the  principal  alone  can  be  sued :  Ryan  v.  Dangar 
(I);  Oadd  v.  Houghton  (2).  When  money  has  been  paid  to  an 
agent  on  behalf  of  his  principal,  the  agent  cannot  be  sued,  even 
though  he  has  not  paid  over  the  money  to  his  principal :  Sculler 
V.  Evans  (3),  where  the  Court  says  (page  1986),  "  This  money 

1)  6  NiJ.W.  L Jfc.  ST.       (2)  1  Ex.  D.  867 ;  46  L.J.  Ex.  71.       (8)  4  Burr.  1964. 
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was  paid  to  tlie  known  ageiit  of  Lady  W.  He  ia  liable  to  her 
for  it^  whether  he  has  actually  paid  it  over  to  her  or  not ;  he 
received  it  for  her.*'  Where  money  is  received  by  a  clerk  as 
agent  for  his  master^  he  cannot  be  made  liable  in  an  action  for 
money  had  and  received:  Stephens  v.  Badcoch  (4).  The  ship- 
owner has  a  lien  on  the  cargo  for  general  average  ;  the  agent  has 
no  authority  to  enter  into  an  average  bond^  but  the  master  enters 
into  the  bond,  and  collects  the  average  :  Orookea  v.  Allen  (5),  per 
Lush,  J.  It  is  therefore  plain  that  the  defendants  received  the 
money  on  behalf  of  their  principals,  the  shipowners.  The 
parties  to  the  bond  are  the  master,  the  owners,  and  the 
consignees.  The  money  was  paid  to  the  defendants  as  agents 
only  for  those  who  were  to  sign  the  bond  on  behalf  of 
the  ship — that  is  to  say,  the  master  and  owners.  It  is 
true  that  in  the  bond  no  express  reference  is  made  to  the 
payment  of  the  deposit ;  but  in  the  schedule,  opposite  to  the 
plaintiffs*  signature,  is  set  the  value  of  the  goods,  547Z.,  and  in 
another  column  is  the  amount  deposited,  137Z.  6«.  lid.  The 
mere  fact  that  the  money  was  paid  to  the  defendants  will  not 
entitle  the  plaintiffs  to  have  it  refunded,  if  the  original  paymeut 
was  in  pursuance  of  a  contract  made  with  the  defendants  as 
agents  only. 

Darley,  Q.C.,  and  Cohen,  for  the  plaintiffs,  were  not  called 
upon.  They,  however,  referred  to  the  case  of  Ruth  v.  Lamport 
(6)  as  establishing  that  the  shipowner  cannot  require  the  con- 
signee to  pay  a  deposit  to  meet  claims  on  general  average. 


m 


Sib  J.  Mabtin,  C.J.  I  do  not  think  there  is  any  difficulty 
this  point.  It  is  a  fallacy  to  suppose  that  the  25  per 
cent.,  which  was  demanded  by  these  defendants  as  agents  of 
these  shipowners,  was  money  paid  for  the  purpose  of  being 
handed  over  to  the  shipowners.     It  was  a  mere  deposit. 

What  is  the  evidence  ?  That  a  clerk  of  the  plaintiffs  went  to 
enquire  about  the  goods  consigned  to  them.  He  was  told  by 
the  defendants  that  an  average  bond  would  have  to  be  signed, 
and  a  deposit  of  25  per  cent,  on  the  invoiced  price  of  the  goods 


(4)  8  B.  &  A.  854. 


(6)  6  q.B.D.  641  s  49  LJ.  ^.B.  201. 
(6)  16  Q.B.D.  440, 
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would  haye  to  1?e  paid.     The  plaintifis  paid  tins  deposit^  and        18B6. 

entered  into  a  bond.     This  25  per  cent,  was  a  mere  deposit^  not    Abrahaicb 

money  belonging  to  the  shipowners,  but  a  deposit  to  be  made     ^^^^ 

before  the  agents  wonid  give  a  delivery  order   snch  as  would  Martin  C J 

enable  the  plaintiffs  to  get  the  goods.     The  money  was  not  in  any 

sense  money  paid  to  the  agents  for  the  purpose  of  being  handed 

over  to   their   principals.      Here    are  persons    placed    by   the 

shipowners  in  the  position  of  controlling  the  shipment.      These 

persons   demand    payment    of    money,   which    consignees    are 

compelled  to  pay,  the  defendants  having  the  complete  control  over 

the  goods.     On  the  bond  being  entered  into,  and  an  adjuster 

haying  inquired  into  the  matter,  it  appears  that  the  deposit  is 

greatly  in  excess  of  what  the  plaintiffs'  contributions  amounted 

to,  being  only  37Z.  19«.  3d.,  and  therefore  leaving  lOOZ.  7».  8d.  to 

be  refunded.       The    plaintiffs'   clerk    then    waited    upon  the 

defendants.     He  says  :  ^^  I  went  to  the  defendants  ;  I  saw  Mr. 

Ewan;  I  asked  him  for  a  cheque  for  lOOZ.  7«.  Sd.;  he  said  he  was 

not  ready,  but  would  be  ready  in  the  course  of  a  few  days;  I  called 

again  in  a  few  days,  and  saw  a  clerk,  who  offered  me  a  cheque 

for  91Z.  11«.  Sd.  as  our  share  of  the  refund ;  I  declined  to  take 

it ;  there  was  a  form  drawn  up  of  a  receipt  releasing  them  from 

the  claim.     I  declined  to  sign  the  receipt  unless  they  paid  me 

lOOi.  7».  8d. ;  I  left  -  they  said  our  share  was  91Z.  11«.  8d." 

Now,  not  only  were  the  defendants  the  complete  masters  of 
the  situation  as  regards  the  delivery  of  the  goods,  having  full 
power  over  them,  acting  for  the  owners,  but  they,  when  the 
demand  is  made  upon  them  to  refund  what  was  overpaid  by  way 
of  deposit,  do  not  repudiate  it  by  saying  that  they  have  handed 
the  money  over  to  their  principals,  but  they  say  that  all  the 
plaintiffs  are  entitled  to  is  91Z.  11«.  8eZ.,  thus  recognising  that 
the  plaintiffs  are  entitled  to  get  back  what  was  overpaid. 

If  the  defence  was  that  the  money  was  paid  to  them  as 
agents,  and  that  they  had  paid  it  over  to  their  principals,  it 
would  be  like  the  case  in  Burrows.  That  case  is  referred  to  in 
Stevenson  v.  Mortimer  (7),  the  marginal  note  of  which  is  as 
follows : — "  If  exorbitant  fees  are  taken  by  a  custom-house 
officer  from  the  master  of  a  vessel,  upon  his  taking  out  a  cocquet 

(7)  9  Gowp.  806 
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and  bond  pnrsnant  to  the  Stat.  13  &  14  Oar.  II.,  c.  II,  sec. 
7,  thongli  the  statute  imposes  the  dnty  on  the  master  personallj, 
the  owners  may  recover  the  excess,  in  assumpsit  for  money  had 
MaHin  C.J.  and  received.*'  Lord  Mansfield  says  : — "  The  gronnd  of  the 
nonsuit  at  the  trial  was  that  this  action  could  not  be  well 
maintained  by  the  plaintiffs,  who  are  the  owners  of  the  vessel  in 
question;  but  it  ought  to  have  been  brought  by  the  master,  who 
actually  paid  the  money.  That  ground,  therefore,  makes  the 
only  question  now  before  us,  as  to  which  there  is  not  a  particle 
of  doubt.  Quifacit  per  aUum  facU  per  se.  Where  a  man  pays 
money  by  his  agent,  which  ought  not  to  have  been  paid,  either  the 
agent  or  principal  may  bring  an  action  to  recover  it  back.  The 
agent  may  from  the  authority  of  the  principal,  and  the  principal 
may  as  proving  it  to  have  been  paid  by  his  agent.  If  money  is 
paid  to  a  known  agent,  and  an  action  brought  against  him  for  it^ 
it  is  an  answer  to  such  action  that  he  has  paid  it  over  to  his 
principal:  Sadler  v.  Evans  (4  Burr.  1984).  Here  the  statute 
lays  the  burthen  on  the  master  from  necessity,  and  makes  him 
personally  liable  to  penalties  if  he  neglects  to  perform  the 
requisitions  of  it.  But  still  he  is  entitled  to  charge  the  requisite 
fees,  &c.,  upon  his  doing  so,  to  the  account  of  his  owners.  And 
in  this  case  there  can  be  no  doubt  as  to  the  relation  in  which  the 
master  stood  to  the  plaintifb;  for  he  is  Ihe  witness,  and  he 
swears  that  the  money  was  paid  by  the  order  of  the  plaintiffs. 
Therefore,  they  are  very  well  warranted  to  maintain  the  action.'* 
So  in  Oampbell  v.  Hall  (8),  where  money  was  retained  by  the 
custom-house  officers. 

Here  is  money  not  paid  to  the  principals,  but  a  mere  deposit, 
which  their  agents  demanded  for  the  protection  of  their 
interests  until  a  bond  is  entered  into.  That  bond  having  been 
executed,  the  whole  matter  was  left  to  be  determined  by  the 
average  adjuster.  The  defendants  were  liable  to  refund  this 
money,  which  they  demanded,  not  because  it  was  the  proper 
average,  but  for  the  protection  of  their  principals. 


Faueeif  J.        Faucitt,  J.    I  am  of  the  same  opinion.    We  are  not  bound 
to  decide  in  this  case  that  where  money  is  really  paid  to  an  agent 
(8)^€k>wp.  204 1  Lofft.  686. 
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to  be  handed  over  to  his  principal  such  money  can  be  recoYered        1886. 
from  the  agent  if  improperly  withheld.     This  case  stands  in  an    Abrahams 
entirely  different  position.     The  money  in  this  case  was  paid  to     watbon. 
the  agents  merely  as  a  deposit.    They  had  entire  control  of  the    i^»meett  j. 
business.    Their  names  are  not  mentioned  in  the  bond  or  in  the 
deposit ;  bnt  they  make  a  stipulation  that  the  deposit  shall  be 
paid  to  them;  and  tbey  are  liable  to  refund  if  there  is  any 
residue  to  be  returned  to  the  persons  who  made  tbe  deposit.    It 
was  never  intended  that  the  residue  should  be  g^ven  to  the 
principals.    AU  that  was  intended  to  be  paid  to  the  principals 
was  the  amount  found  to  be  due  under  the  decision  of  the 
average  adjuster.    If  nothing  was  found  to  be  due,  then  the  . 
defendants  held  the  1S71.,  not  for  their  principals  at  all,  but  for 
the  persons  who  paid  the  money.     The  defendants  admit  that 
tbey  hold  91  {.  for  the  plaintiff s>  and  they  do  not  state  that  they 
hold  that  amount  on  behalf  of  their  principals.     Taking  a  view  of 
the  whole  transaction,  that  the  money  was  paid  by  the  plaintiffs 
merely  as  a  deposit,  and  seeing  from  the  evidence  as  to  what 
took  place  after  the  adjustment  was  made,  that  the  defendants 
admitted  that  they  held  9U.  for  the  plaintiffs,  and  not  for  their 
prindpak,  I  think  that  the  action  was  properly  brought. 

WiHDETSB,   J.      I  concur,   on  the  grounds  stated  by  their 

Honours. 

Bale  discho/rged,  with  coats. 

Attorneys  for  plaintiffs :  Levy  8f  HemaUy. 
A.ttomey  for  defendants :  Sly. 


MoCOMBIE  V.  BENNETT.  jfay  is,  14. 

l>4%miaJtimr-^IAb€l  pMitiked,  iit^  i^ewtpaper — Evidence  in  mUigaivm  cf  damagee-^ 

(Hh§r  newepapere  eowtainini^  eimilar  etaiemente.  Martin  O.J. 

I^aucettJ. 
la  la  actum  for  a  libel  contained  in  the  defendant's  newspaper,  commencing,         and 
"  la  connection  with  the  reports  published  by  the  press/'  the  defendant  tendered      Jnnee  J. 
in  evidence,  in  mitigation  of  damages,  copies  of  other  newipapers  containing 
statements  in  substance  similar  to  those  in  the  libel  declared  on. 

SM:  That  such  evidence  was  inadmissible. 
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'®^-  Defamation.     The  libel  declared  on  was  contained  in  a  letter 

McOoMBiB  in  the  Evening  News,  of  which  the  defendant  was  the  proprietor 
Bbhhitt.  ^^^  publisher^  and  was  as  follows : — "  In  connection  with  the 
reports  published  by  the  press  on  the  present  deplorable 
outbreak  of  small-pox  in  Sydney^  appeared  a  statement  by 
Dr.  Eichler^  the  medical  gentleman  who  attended  the  afflicted 
persons^  which  must  fill  all  readers  with  disgust  and  indignation. 
It  his  reference  to  the  disgraceful  sanitary  condition  in  which  he 
found  the  infected  house  when  he  was  first  called  in.  The 
doctor  states  that  when  he  first  visited  the  premises,  the  stench 
from  the  choked-up  closet  and  bath  was  something  abominable^ 
.and  enough  to  breed  the  germs  of  typhoid  fever;  that  the 
filthy  condition  of  the  sanitary  conveniences  was  the  cause  of 
the  pestiferous  vapours  that  were  being  disseminated  throughout 
the  building ;  that  the  occupants  of  the  house  were  so  indifferent 
to  their  personal  cleanliness,  that  he  (the  doctor)  had  to 
strongly  recommend  a  wholesale  cleansing  of  their  bodies ;  and 
that  he  considered  the  illness  of  the  man  Mantel  arose  from  the 
effects  of  the  unwholesome  food,  which  had  rendered  his  blood 
poor  and  unhealthy.  This  public-house,  trading  under  the  name 
of  an  hotel,  professed  to  offer  a  home  to  seamen  and  others, 
who,  in  return  for  the  board  they  pay,  have  a  right  to  expect  a 
healthy  house  to  sleep  in,  and  good,  if  plain,  food  to  eat.  That 
such  a  state  of  affairs  could  exist  in  the  midst  of  a  thickly  popu- 
lated district  of  Sydney  is  most  alarming,  and  certainly  does  not 
say  much  for  those  who  have  recently  been  visitors  to  this 
psevdo  hotel ;  for  strong  complaints  should  have  been  received 
by  the  authorities  from  persons  who  must  have  observed  the 
state  in  which  the  landlord  allowed  his  place  to  be.  This  man, 
besides  rendering  himself  liable  for  not  having  reported  the  exis- 
tence of  an  eruptive  and  contagious  disease  in  his  house,  where 
so  many  persons  were  coming  and  going  daily,  should  be  heavily 
punished  for  having  his  premises  in  so  filthy  a  condition ;  worse 
than  that  of  those  dirty  cabins  of  the  Chinese  in  the  vicinity, 
about  whoso  habits  an  outcry  is  at  present  being  made,  and 
rightly  so,  in  the  interests  of  the  public  health.  If  it  be  so  bad 
in  the  case  of  these  ignorant  Chinese,  what  can  be  said  of  the 
European — a  Britisher,  forsooth — ^who  would  allow  his  premises 
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to  become  a  Hotbed  of  filth  and  disease^  and  a  breeding  spot  for  i^^* 
foTers,  utterly  regardless  of  the  healths  of  the  poor  men  who  MoCombib 
liappened  to  stay  in  his  boarding-house — ^for  it  is  a  caricature  of  Brnxntwrr. 
the  word  to  call  such  a  pubUc-house  an  hotel.  The  result  of  this 
indifference  has  been^  that  some  of.  these  lodgers  have  fallen 
victims  to  the  terrible  malady^  undoubtedly  propagated  by  the 
criminal  negligence  of  this  defaulting  landlord.  The  fact  of  a 
case  being  pending  just  now  against  McCombie  for  a  breach  of 
the  Licencing  Act,  shows  that  this  publican  was  not  sans  reproche. 
Now^  the  authorities  have  a  good  excuse  for  having  a  thorough 
inspection  into  the  condition  of  these  would-be  hotels,  and  by 
cancelling  the  license  of  some  of  the  proprietors  of  these  filthy 
dens,  as  the  Orient  Hotel  proved  to  be,  they  would  soon  bring 
men  to  their  senses  and  teach  them  that  they  must  have  some 
regard  for  the  health  of  their  neighbours,  if  they  have  no  regard 
for  their  own.*' 

The  defendant  pleaded :  1.  Not  guilty.  2.  That  the  alleged 
libel  was  true,  and  that  its  publication  was  for  the  public  benefit. 

The  action  was  tried  before  Mr.  Justice  Windeyer,  when  the 
jury  returned  a  verdict  for  the  plaintiff. 

On  August  3,  1885,  the  defendant  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  that  his  Honour  refused  to  admit  other 
newspapers  containing  statements  in  substance  similar  to  those 
contained  in  the  alleged  libel. 

The  Attomey-Oeneral  (Want)  and  0^  Connor,  for  the  defendant,  May  18. 
now  (May  13)  moved  to  make  the  rule  absolute.  The  libel 
declared  on  contains  a  reference  to  articles  which  had  previously 
appeared  in  other  newspapers,  and  we  tendered  in  evidence 
copies  of  the  Sydney  Morning  Herald  and  Sydney  Daily  Telegraph 
containing  articles  of  a  similar  character,  in  mitigation  of 
damages,  in  order  to  show  that  there  was  no  ill-feeling  on  our 
part,  and  to  show  the  absence  of  any  express  malice.  Where 
the  hbel  declared  on  has  been  copied  from  another  paper,  such 
other  paper  may  be  given  in  evidence  in  mitigation  of  damages : 
Mullet  V.  Hultan  (1)  ;  Oreevy  v.  Oarr  (2) ;  where  the  other 
Judges  were  consulted  and  the  articles  on  which  the  libel  was 

(1)  4  Esp.  247.  (2)  7  C.  &  P.  64. 
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^^^-  founded  were  admitted  in  evidence :  Wyatt  v.  Oore  (8) ;  where 
MoCoMBiB  the  decision  went  the  length  of  ruling  that  without  the  produc- 
Bbhvbtt.    ^^^  ^^  ^^  paper^  evidence  might  be  given  to  show  that  the 

libel  had  in  substance  been  previously  published;    Davis  v. 

Outbush  (4)  and  OharUon  v.   Watton  (5)    are  in  our  &vour ;  so 

Bennett  v.  Bennett  (6). 

[Sib  J«  Mabtin^  C.J.  Sawndera  v.  MiUe  (7)  is  the  principal 
case  on  this  head.] 

In  that  case  the  defendant  was  allowed  under  the  general 
issue  to  show  that  he  copied  the  libel  from  another  newspaper^ 
but  was  not  allowed  to  show  that  it  had  appeared  concurrently 
in  several  other  newspapers.  What  we  wished  to  do  here  was 
to  put  in  evidence  the  newspapers  containing  articles  appearing 
not  concurrently,  but  previously  to  the  libel  declared  on,  and 
referred  to  in  that  libel.  In  Pearson  v.  Lemaitre  (8),  Tindal^ 
C.J.J  who  presided  at  the  decision  in  Saunders  v.  Mills  {7), 
refers  to  that  case  and  adopts  the  opinion  then  expressed  by 
him.  He  says  (5  M.  &  Gr.  719),  "  On  the  same  principle  a 
defendant  has  been  allowed  to  give  evidence  palliating,  though 
not  justifying,  his  act  in  publishing  a  libel>  ex.  gr.  that  he  copied 
it  from  a  newspaper :  Satmders  v.  Mills  (7)." 

Rogers  {Edmunds  with  him),  for  the  plaintiff,  showed  cause. 
We  have  only  to  meet  the  point  taken  in  the  rule  that  the  news- 
papers were  admissible  in  evidence.  The  principle  which  will 
guide  the  Court  is  stated  by  Burroughs  J.,  in  Saunders  v.  MiUs 
(7),  in  page  223 — '^  It  is  of  no  avail  for  the  defendant  to  say 
that  others  have  done  ¥rrong  as  well  as  himself."  No  doubt 
certain  of  the  decisions  at  nisi  prius  which  have  been  cited  are 
against  us,  but  the  other  cases  are  in  our  favour.  In  the  case 
of  Savmders  v.  Mills  (7),  one  newspaper  was  admitted  without 
objection;  but  on  others  being  tendered  and  objected  to,  the 
Judge  refused  to  receive  them;    and  the   Court  upheld  his 

(8)  Holt's  N.P.  299.  (6)  6  C.  &  P.  688. 

(4)  1  F.  &  F.  487.  (7)  6  Bing.  218. 

(5)  6  C.  &  P.  885.  (8)  6  Scott's  N.B.  607 :  5  M.  &  Gr. 

700. 
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rnling.    Other  cases  are  Talbutt  y.  Olark  {9),  and  Wathin  y.        1886. 
^««  (10).  "io^oMMr 

V, 

[SiE  J.  Mabtin^  O.J.     In  that  case  the  judgment  of  Mr.        '^ 
Jostice  LUtledalefVi  Macphsrson  v.  Daniels  (11)^  is  cited  with 
approval.] 

The  Attomey-Oeneral  in  reply. 

Cv/r.  ado.  vult. 

Sir  J.  Mastin,  O.J.  (May  14).     This  was  an  action  of  libel     May  14. 
brought  to  recover  damages  for  the  publication  of  a  letter  in   ^<^rtinCJ, 
the  Evening  News,  of  which  the  defendant  was  proprietor  and 
publisher. 

At  the  trial  the  defendant  sought  to  give  in  evidence  certain 
newspapers^  not  published  by  him^  containing  statements  similar 
to  that  complained  of,  not  with  a  view  to  justify  the  publication 
of  the  libel  complained  of,  which  plainly  could  not  be  done,  but 
with  a  view  to  mitigate  the  damages.  The  Judge  who  presided 
at  the  trial  declined  to  admit  that  evidence.  A  rule  for  a  new 
trial  was  gpranted  on  this  ground  only — ^that  his  Honour 
refused  to  admit  other  newspapers  containing  statements  in 
substance  similar  to  those  contained  in  the  alleged  libel.  The 
point  for  us  now  to  determine  is  whether  his  Honour  was  right 
or  wrong  in  so  refusing  to  admit  that  evidence. 

We  have  been  referred,  during  the  arguments,  to  a  number  of 
cases,  most  of  which  are  opinions  expressed  by  Judges  at  nisi 
ffius.  On  referring  to  those  cases,  which  we  have  been  fami- 
liar with  for  a  long  time  past,  it  will  be  seen  that  the  practice  of 
the  Judges  has  not  been  altogether  uniform  in  matters  of  this 
kind.  With  reference  to  the  law  of  slander  and  libel  the  earlier 
decisions,  not  only  of  single  Judges  but  of  the  Oourts  themselves, 
have  not  been  such  as  are  approved  of  by  the  later  decisions  of 
the  Judges  and  of  the  Courts.  For  instance,  it  was  held  in  the 
thne  of  Lord  Oohe,  in  Lord  Northampton's  case  (12),  that  in  an 
action  for  libel  the  defendant  might  justify  by  proving  that 
he  copied  the  libel  from  another  publication ;  and  if  a  defendant 

(9)  2  M.  &  Bob.  812.  (11)  10  B.  &  C.  263. 

(10)  L.B.  8  q.B.  896.  (12)  12  Coke  184. 

N.8.W  JL,  Vol.  vn..  Law.  L 
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^^86.  mentioned  the  name  of  the  person  by  whom  the  etatemenl 
McCoKBis  was  made^  it  would  be  a  justification  of  the  publication  ol 
BnmBTT.  ^^®  libel.  That  was  the  law  until  rery  late  times.  It  was 
MarHm  C  J.  brought  into  formal  question  in  1829,  in  the  case  of  McPhenon 
▼.  Daniels  (II) ;  the  marginal  note  of  which  is  as  follows:— 
''In  an  action  for  slander,  for  words  spoken  of  the  plaintifi 
in  his  trade,  importing  a  direct  assertion  made  by  the  defendant 
that  the  plaintifi  was  insolrent,  the  defendant  pleaded  that 
one  T.W.  spoke  and  published  to  the  defendant  the  same  words, 
and  the  defendant,  at  the  time  of  speaking  and  publislung 
them,  declared  that  he  had  heard  and  been  told  the  same 
from  and  by  the  said  T.W.  Held  on  demurrer  a  bad  plea.  .  . 
Thirdly,  because,  it  is  not  an  answer  to  an  action  for  oral  slander 
for  the  defendant  to  show  that  he  heard  it  from  another,  and 
named  the  person  at  the  time,  without  showing  that  the  defendant 
believed  it  to  be  true,  and  that  he  spoke  the  words  on  a  justi- 
fiable occasion.'^ 

In  deliyering  judgment,  Bayley,  J.,  in  page  270,  says : — ^''Now, 
assuming  that  it  is  not  there  stated,  as  a  qualified  proposition, 
that  a  person  may  justify,  if  he  belieyes  the  slander  to  be  tme, 
and  repeats  it  on  a  justifiable  occasion ;  but  as  a  general  pro- 
position, if  he  in  truth  heard  the  report  from  another,  and 
named  that  other  at  the  time  he  uttered  the  slander,  that  that 
is  in  all  cases  a  justification.  I  think  that  is  a  proposition 
which  cannot  be  supported.  At  present  I  have  yery  great  doubts 
whether  the  repetition  of  slander  is  in  any  case  lawful,  unless 
the  party  believe  it  to  be  true.  By  repeating  slander,  a  person, 
although  he  state  at  the  time  that  he  heard  it  from  another,  gives 
it  a  degree  of  credit ;  for  the  repetition  of  it  imports  a  degree  of 
behef  in  the  truth  of  the  slander.  If  I  hear  another  say  that  A. 
is  a  thief,  and  that  B.,  though  a  person  of  bad  character,  told 
him  so,  I  am  induced  to  think  that  the  person  who  repeats  it 
gives  some  credit  to  the  statement.  It  seems  to  me,  therefore, 
that  a  person  cannot  be  justified  in  repeating  slander,  unless  he 
believes  it  to  be  true.  But  that  alone  is  not  sufficient.  I  think 
it  can  only  be  repeated  upon  a  justifiable  occasion.  Every  publi- 
cation of  slanderous  matter  is  prima  facie  a  violation  of  the  right 
which  every  individual   has  to  his  good  name  and  reputation- 
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The  law,  upon  grounds  of  public  policy  and  convenience,  permits,       ^886. 
under    certain    circumstances,    the    publication    of    slanderous    MoCombiv 
matter,  although  it  be  injurious  to  another.     But  such  act  being    bbkhbtt. 
primcL  fade  wrongful,  it  lies   upon   the   person   charged  with  Martin  C J. 
uttering  slander,  whether  he  were  the  first  utterer  or  not,  to  show 
that  he  uttered  it  upon  some  lawful  occasion.     Upon  the  whole^ 
I  am  of  opinion  that  a  man  cannot  by  law  justify  the  repetition 
of  slander  by  merely  naming  the  person  who  first  uttered  it ;  he 
must  also  show  that  he  repeated  it  on  a  justifiable  occasion,  and 
beUered  it  to  be  true.'^ 

The  language  of  that  particular  Judge  is  a  little  incorrect,  as 
seeming  to  imply  that  there  are  cases  in  which  the  repetition  of 
a  slander  is  justifiable  if  the  defendant  belieye  it  to  be  true. 
There  are  no  such  cases.     If  a  person  in  England  utters  a  slander, 
his  belief  in  the  truth  of  it  is  a  matter  of  no  importance.     He 
must  prove  it  to  be  true.     Mr.  Justice  LittUdale  delivered,  in  that 
case,  a  judgment  which  has  been  quoted  as  being  a  most  correct 
and  comprehensive  statement  of  the  law  on  this  point.     In  page 
272,  he  says: — ^'To  constitute  a  good  defence,  therefore,  to  such 
an  action,  where  the  publication  of  the  slander  is  not  intended  to 
be  denied,  the  defendant  must  negative  the  charge  of  malice 
(which,  in  its  legal  sense,  denotes  a  wrongful  act  done  intention- 
ally without  just  cause  or  excuse),  or  show  that  the  plaintifE  is  not 
entitled  to  recover  damages.     It  is  competent   to  a  defendant, 
upon  the  general  issue,  to  show  that  the  words  were  not  spoken 
maliciously ;  by  proving  that  they  were  spoken  on  an  occasion, 
or  under  circumstances  which  the  law,  on  grounds  of  public 
policy,  allows,  as  in  the  course  of  a  parliamentary  or  judicial 
proceeding,  or  in  giving  the  character  of  a  servant.     But,  if  the 
defendant  relies  upon  the  truth  as  an  answer  to  the  action,  he 
must  plead  that  matter  specially ;  because  the  truth  is  an  answer 
to  the  action,  not  because  it  negatives  the  charge  of  malice  (for  a 
person  may  wrongfully  or  maliciously  utter  slanderous  matter 
though  true,  and  thereby  subject  himself  to  an  indictment),  but 
because  it  shows  that  the  plaintiff  is  not  entitled  to  recover 
damages,  for  the  law  will  not  permit  a  man  to  recover  damages 
in  respect  to  injury  to  a  character  which  he  either  does  not,  or 
ought  not,  to  possess.^' 

L  2 
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^880.  I  stop  here  to  observe  that  onr  law  has^  in  this  case,  superadded 

McCoMBis  this  further  condition — ^that  the  matter  published  shall  not  only  be 
Bbnvbtt.  ^^^^)  ^^^  ^^^  ^^®  publication  shall  be  for  the  public  benefit.  He 
Martin  C.J.  goes  on  to  say : — 

^^  Now,  a  defendant,  by  showing  that  he  stated  at  thv  Wnvj  when 
he  published  slanderous  matter  of  a  plaintiff,  that  he  heard  it 
from  a  third  person,  does  not  negative  the  charge  of  malice,  for 
a  man  may  wrongfully  and  maliciously  repeat  that  which  another 
person  may  have  uttered  upon  a  justifiable  occasion.  Such  a  plea 
does  not  show  that  the  slander  was  published  on  an  occasion,  or 
under  circumstances  which  the  law,  on  grounds  of  public  policy, 
allows.  Nor  does  it  show  that  the  plaintiff  has  not  sustained,  or 
is  not  entitled  in  a  court  of  law  to  recover  damages.  As  great 
an  injury  may  accrue  from  the  wrongful  repetition,  as  from  the 
first  publication  of  slander ;  the  first  utterer  may  have  been  a 
person  insane,  or  of  bad  character.  The  person  who  repeats  it 
gives  greater  weight  to  the  slander.  A  party  is  not  the  less 
entitled  to  recover  damages  in  a  court  of  law  for  injurious  matter 
published  concerning  him,  because  another  person  previously 
published  it.  That  shows  not  that  the  plaintiff  has  been 
guilty  of  any  misconduct  which  renders  it  unfit  that  he 
should  recover  damages  in  a  court  of  law,  but  that  he  has  been 
wronged  by  another  person  as  well  as  the  defendant ;  and  may^ 
consequently,  if  the  slander  was  not  published  by  the  first 
utterer  on  a  lawful  occasion,  have  an  action  for  damages  against 
that  person  as  well  as  the  defendant.  It  seems  to  me,  therefore, 
that  such  a  plea  is  not  an  answer  to  an  action  for  slander, 
because  it  does  not  negative  the  charge  of  malice,  nor  does  it 
show  that  the  plaintiff  is  not  entitled  to  recover  damages.^' 

Now,  the  language  which  I  have  just  read,  is  of  itself  sufficient 
to  show  that  the  contention  on  behalf  of  the  defendant  cannot 
be  sustained.  '^A  party  is  not  the  less  entitled  to  recover 
damages  in  a  court  of  law  for  injurious  matter  published 
concerning  him,  because  another  person  previously  published  it." 

The  contention  here  is  that  in  order  to  mitigate  the  damages, 
the  defendants  should  be  admitted  to  show  that  the  same  charge 
in  substance  was  made  in  other  newspapers  against  the  plaintiff. 
It  was  plain  that,  in  the  opinion  of  the  Court  in  this  exceedingly 
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well-considered  judgment^  the  party  injured  is  not  less  entitled        ^^^ 
to  recover    damages    because  the  libel  had  previously  been  MoCk>]CBii 
published  by  other  persons.     If  that  is  so^  how  can  the  defendant    BBmrnr. 
give  evidence  of  similar  publications  in  order  to  cut  down  the  Martin  C  J. 
damages :  in  other  words^  to  show  that  the  plaintiff  is  less 
entitled  to  reoover  ?    How  can  it  be  that  the  person  publishing 
a  libel  will  have  less  damages  given  against  him^  if  he  shows 
that   another    person    has    published  the  same  thing.     It  is 
impossible  to  read  this  judgment  except  as  a  complete  disavowal 
of  the  state  of  the  law  as  previously  existing.     The  language  of 
the  Court  shows  that  what  was  attempted  to  be  done  by  the 
defendant  here,  is  not  in  accordance  with  the  principle  laid 
down  in  the  case  to  which  I  have  referred. 

Passing  from  that,  I  will  refer  to  some  authorities  on  which 
the  defendant  relies,  and  which  have  been  cited  during  the 
argomente.  There  are  some  four  or  five  or  more  nisi  prius 
cases,  in  which  the  Judges  held  that  evidence  could  be  given 
of  other  statements  by  way  of  mitigation  of  damages.  Among 
these  the  case  of  8aimder$  v.  Mills  (7)  was  referred  to.  This  is 
the  note  of  it  in  the  margin :  ''  A  statement  in  a  newspaper  of 
the  circumstanoes  of  a  cause  tried  in  a  court  of  justice,  given  as 
from  the  mouth  of  the  counsel,  instead  of  being  accompanied 
or  corrected  by  the  evidence,  is  not  such  a  report  of  the 
proceedings  of  a  court  of  justice  as  a  newspaper  is  privileged 
to  publish.  In  mitigation  of  damages,  the  defendant  was 
allowed  under  the  general  issue  to  show  that  he  copied  this 
statement  from  another  newspaper,  but  was  not  allowed  to  show 
that  it  had  appeared  concurrently  in  several  other  newspapers." 

Now  this  case  is  cited  and  urged  on  the  Court,  for  the  purpose 
of  showing  that  the  defendant  might  put  in  evidence  another 
newspaper  in  which  the  libel  had  been  published.  That  is  not 
exactly  what  is  contended,  but  it  is  the  same  in  substance.  I  do 
not  think  that  anything  turns  on  whether  the  contention  is  that 
one  or  more  newspapers  should  or  should  not  be  allowed  to  be 
given  in  evidence  by  way  of  mitigation  of  damages.  In  that  case 
it  appears  from  the  report  that  the  plaintiff  did  not  take  any 
exception  to  the  admission  in  evidence  of  one  newspaper.  There 
was  no  controversy  about  it,  and  one  newspaper  was  put  in 
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^^^'       evidence  without  objection,  and  the  defendant  had  the  benefit  of 

McCoMBix    it.     The  point  was  not  raised  whether  the  Judge  took  an  erroneons 

Bknnvtt.    ^^ourse  in  receiving  that  newspaper  in  evidence.  But  when  another 

Martin  C.J.  is  tendered,  objection  is  taken,  and  the  Judge  does  not  allow  any 

other  newspaper  to  be  put  in  evidence.     The  point  was  whether 

that  refusal  was  right  or  wrong. 

Chief  Justice  Tindal  says,  among  other  things,  in  page  220 : — 
*^  The  second  (ground)  is  as  to  the  rejection  of  evidence  of  pub- 
lication in  other  newspapers.  It  appeared  to  me  that  as  there 
was  no  justification  or  excuse  upon  record,  I  had  gone  to  the  full 
length  in  allowing  the  Observer,  from  which  the  libel  had  been 
copied,  to  be  put  in  evidence.  ^'  The  Judge  does  not  decide  that 
he  was  right  in  going  that  length ;  but  he  states  that  he  had  gone 
that  length  because  exception  was  not  taken  to  it.  The  expressions 
used  are  of  that  peculiar  character  as  to  lead  to  the  conclusion 
that  his  Lordship  thought  that  he  had  gone  further  than  the  law 
allowed  in  admitting  the  evidence.  He  then  goes  on  to  say : — 
''  That  evidence  might  weigh  with  the  jury,  as  showing  there  was 
less  of  malice  than  if  the  defendant  had  been  the  original  composer 
of  this  libel,  and  so  far  he  had  the  benefit  of  it ;  but  I  think  I  was 
justified  in  declining  to  receive  evidence  of  a  similar  publication 
having  been  made  in  other  newspapers.  ^' 

Park,  J.,  says  in  page  222  : — "I  think  also  that  there  is  no 
ground  for  granting  a  rule  on  account  of  the  evidence  which  the 
learned  Chief  Justice  rejected.  Whether  evidence  as  to  the 
plaintifiPs  general  character  ought  to  be  admitted  in  an  action  for 
a  libel  on  a  general  issue,  in  mitigation  of  damages,  has  long  been 
vexatia  qvsstio.  In  Jong  v.  Stevens  (11  Price  285),  there  was 
voluminous  expositions  of  the  whole  law  on  the  subject  by  Wood, 
B.,  and  he  strongly  protests  against  the  admission  of  such  evi- 
dence. But  what  was  rejected  in  this  case  was  properly  rejected, 
since,  if  admitted,  it  could  not  have  operated  as  any  extenuation 
of  the  defendant's  conduct.'' 

Burrough,  J.,  says  (page  223) : — "  As  to  the  rejection  of  the 
evidence  of  publications  by  others  to  the  same  effect,  I  have  no 
idea  that  any  such  fact  would  have  any  weight  at  all.  It  is  no 
avail  for  the  defendant  to  say  that  others  have  done  ¥rrong  as 
well  as  himself.    The  evidence  was  properly  rejected." 
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Qazdee,  J.,  gives  judgment   to  the  same  effect^  and  among       ^^^- 
other  things  he  says  (page  224)  : — ''  In  Waithman  y.  Weaver   McCombu 
and  Otihers  (11  Price  257>  note),  which  was  an  action  brought    bsmkktt. 
by  the  plaintiff  against  the  defendants,  who  were  the  proprietors  Martin  CJ. 
and   publishers    of    the    John   BuU    newspaper,    for   a   libel 
attributing  to  the  plaintiff,   among  other  things,  the  fact  of 
haying  bought  from  a  man  of  suspicious  character  two  shawls, 
for  a  small  sum  of  money,  which  he  had  himself  sold  to  another 
person  at  a  much  higher  price  on  the  preceding  day,  when  the 
plamtifPs  case  was  closed,  and  the  defendants'  counsel    had 
addressed  the  jury,  they  proposed  to  call  witnesses  to  prove  that 
the  libel  in  this  respect   was  no  more  than  the  repetition  of 
mmours  which  were  prevalent  at  the  time  of  the  facts  imputed 
to  the  plaintiff  therein,  in  order  to  diminish  the  damages,  in  case 
tiie  jury  should  find  a  verdict  for  the  plaintiff  on  the  general 
issue,  by  removing  the  impression  of  malicious  intention  in  the 
count  complained  of,  and  quoted  several  authorities  to  show  that 
they  were  entitled  to  give  such  evidence;   but  Abbott,  G.J., 
objected  to  admit  evidence  of  the  existence  of  such  injurious 
reports,  said  to  be  in  circulation  to  the  prejudice  of  the  plaintiff/' 

That  case  appears  to  be  an  authority  against  the  view  urged 
upon  us  by  the  defendant  in  this  present  case.  I  attach  no 
weight  to  the  fact  that  in  the  case  I  have  cited  evidence  of  one 
newspaper  was  admitted  without  objection ;  because  it  appears 
that  on  objection  being  taken  to  the  reception  of  another  news- 
paper, the  Judge  who  allowed  one  newspaper  to  be  put  in 
evidence  spoke  of  that  allowance  in  such  terms  as  to  satisfy  me 
that  his  so  allowing  it  was  not  to  be  regarded  as  an  approval  in 
the  course  so  taken.  If  it  had  been  objected  to,  we  do  not  know 
whether  it  would  have  been  admitted;  but  being  allowed,  the 
Judge  said  that  the  defendant  had  the  benefit  of  it,  but  that  he 
would  not  allow  the  other  newspapers  to  be  put  in  evidence. 

That  decision  was  in  1829.  Before  that,  in  1822,  in  a  note  to 
Pfiet^B  Beports,  at  p.  257,  is  the  case  of  Waithman  v.  Weaver,  the 
effect  of  which  is  stated  by  Oazelee,  J.,  in  the  words  I  have 
already  read.  We  there  have  that  very  eminent  Judge,  Chief 
Justice  Abbott,  expressing  his  disapproval  of  this  case  urged 
upon  him  in  support  of  the  admissibility  of  these  other  newQ- 
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^^^'       papers^  and  we  htaye  counsel   aoqnieBcing   in   his   detennina- 
MoOoxBii   tion. 

BBNirnT.  There  is  another  case  where  Lord  Denman  also  expresses  his 
MarUu  C.J.  disapproval ;  that  is  the  case  of  TaJimtt  v.  Olark  (9).  That  was 
an  action  for  libel  contained  in  a  newspaper  of  which  the 
defendants  were  the  editors.  The  plaintiff  held  the  situation  of 
clerk  of  the  Eastern  Counties  Bailway  Co.,  at  Bumf  ord ;  and 
the  publication  complained  of  was  a  statement  (professing  to  be 
inserted  in  the  newspaper  on  the  authority  of  a  correspondent  of 
the  defendants),  that  the  clerk  at  that  station  (meaning  the 
plaintiff)  had  overcharged  a  passenger.  The  pleas  were  not 
guilty  and  a  justification  of  the  truth  of  the  statement.  Counsel 
for  the  defendants,  after  proving  certain  facts  in  support  of  the 
plea  of  justification,  offered  to  put  in  evidence  a  letter  from  the 
correspondent,  with  his  name  subscribed,  on  the  authority  of 
which  the  defendants  had  inserted  the  statement,  they  having 
refused  to  insert  it  without  the  name ;  and  he  contended  that 
this  evidence  was  admissible  in  mitigation  of  damages.  This 
evidence  having  been  objected  to.  Lord  Denman,  C.  J.,  said : — 
''  The  evidence  certainly  does  not  go  to  prove  any  of  the  issues, 
and  I  do  not  think  it  admissible.  The  justification  depends  on 
the  facts,  not  on  the  statement  of  them  by  a  third  party.  I 
know  that  in  a  case  in  the  Common  Pleas  it  had  been  held  that 
a  previous  statement  in  another  newspaper  is  admissible ;  bat 
even  that  decision  had  been  very  much  questioned.^' 

The  case  there  referred  to  is  Saunders  v.  Mills.  When  we 
come  to  look  at  the  case,  although  the  admission  of  such  evidence 
was  sanctioned,  it  was  sanctioned  without  objection  by  the 
side  entitled  to  object.  There  was  no  controversy  about  the 
admission  of  one  publication ;  the  verdict  went  for  the  plaintiff, 
and  the  Court  held  that  the  Judge  was  right  in  rejecting  the 
other  newspapers  tendered. 

This  case  is  also  referred  to  in  another  case  to  which  our 
attention  has  been  called.  That  is  the  case  of  Pearson  v. 
Lemaitre  (8),  in  which  Chief  Justice  Tindal  says,  in  p.  625 : — 
^^  But  it  was  further  contended  that  the  subsequent  letters, 
containing  a  repetition  of  the  same  defamatory  matter,  explained 
the  motive  by  which  the  defendant  was  actuated  in  writing  to 


VOL  Vn.]  CASES  AT  LAW.  169 

Mr.  Starling,  and  tliat,  with  a  view  to  the  damages  to  be  ^Q^- 
reooyered,  the  plaintiff  was  entitled  to  prove  that  the  defendant  iLoCowBta 
was  actuated  by  malice  in  &ct.  To  this  it  was  answered,  that,  BaKNiTT. 
alULGiigh  subsequent  publications  not  in  themselves  actionable  M<»rtin  C.J. 
might  have  been  given  in  evidence  for  that  purpose,  yet  these 
letters,  containing  matters  for  which  other  actions  might  have 
been  brought,  were  inadmissible,  as  there  was  nothing 
ambiguous  in  the  letter  to  Starling  which  they  tended  to 
explain  :  Pearee  v.  Ormaley  (1  M.  &  Bob.  455),  and  Symmons  v. 
Blake  (1  M.  &  Rob.  477)  were  cited,  which  in  one  view  of  them 
are  antiiority  to  that  effect.  On  the  other  hand.  Lord  Ellen- 
horaughfin  Eustell  v.  Macquiator  (1  Camp.  49),  altogether  denied 
the  soundness  of  the  distinction,  and  there  held  that  '  you  may 
give  in  evidence  any  words  as  well  as  any  act  of  the  defendant  to 
show  quo  animo  he  spoke  the  words  which  are  the  subject  of  the 
action.'  And  in  other  cases  he  appears  to  have  admitted  evi- 
dence to  show  the  motive  and  intention  of  a  party  publishing  a 
libel:  Plwnkett  v.  Oobbett  (5  Esp.  186).  Oeare  v.  Brittan  (Bull. 
NJP.  7)  is  an  authority  to  the  same  effect.  On  the  same 
principle  a  defendant  has  been  allowed  to  give  evidence 
palliating,  though  not  justifying,  his  act  in  publishing  a  libel :  ex, 
gr.  that  he  copied  it  from  a  newspaper  :  Saimdere  v.  MUla  (6 
Bing.  218  ;  8  M.  &  P.  520).  And  this  appears  to  us  to  be  the 
conrect  rule,  viz : — ^That  either  party  may,  with  a  view  to  the 
damages,  give  evidence  to  prove  or  disprove  the  existence  of  a 
malicious  motive  in  the  mind  of  the  publisher  of  defamatory 
matter ;  but  that  if  the  evidence  given  for  that  purpose  establishes 
another  cause  of  action,  the  jury  should  be  cautioned  against 
giving  any  damages  in  respect  of  it.'' 

I  take  exception  to  that  expression.  It  was  not  the  point  to  be 
detennined  in  that  case.  The  case  of  Saunders  v.  MUla  does  not 
bear  out  the  position  there  mentioned,  for  the  reasons  which  I  have 
given ;  because  if  it  were  so,  the  course  taken  by  the  Court  was 
an  erroneous  one  in  upholding  the  decision  of  the  Judge  who 
rejected  the  other  newspaper  when  such  evidence  was  objected 
to ;  for,  if  one  was  admissible,  then  the  other  ought  also  to  have 
been  admitted.  The  expressions  used  in  the  case  of  Pearson  v. 
l^tnaitre  are  contrary  to  the  reasoning  in  the  case  of  Saunders  v. 
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1886.  Milh  (7),  and  the  decision  in  lOBamewall  §r  Oreawell,  which  has 
MoCoKBix  been  so  often  approved  of  by  subsequent  Judges  as  to  have  become 
BaimiTT.  ^  household  passage  among  lawyers.  That  extract  from  the 
MarHn  C  J.  judgment  of  Chief  Justice  Littledale  shows  that  the  publication 
of  a  libel  cannot  be  justified  by  showing  that  other  persons  haye 
published  the  same  things  or  that  it  was  copied  from  another 
publication.  A  person  has  no  right  to  add  his  weight  to  the 
publication  of  a  libel  and  give  currency  to  a  publication  which 
is  defamatory  of  another.  An  action  will  not  only  lie  against 
the  person  who  copies^  but  also  against  the  person  from  whom 
the  libel  has  been  copied.  The  position  of  a  defendant  copying 
from  a  statement  made  by  others  is  no  better  than  that  of  the 
person  who  has  made  the  original  statement;  but  it  may  be 
worse.  The  libel  may  originate  by  a  person  of  worthless 
character^  and  not  likely  to  be  believed ;  and  the  subsequent 
publication  of  such  matter  by  a  person  of  weight  and 
respectability  would  cause  very  much  more  damages  than  the 
original  publication. 

The  cases  I  have  cited  are  the  only  ones  to  which  I  think  it 
necessary  to  advert :— Lord  Chief  Justice  Tindal,  and  the  Judges 
of  the  Court  of  King's  Bench^  in  the  case  of  Maopheraan  v. 
Daniels  (11),  clearly  lay  down  the  law  that  the  repetition  of  a 
slander  originally  uttered  by  a  third  party  in  no  way  makes  the 
plaintiff  less  entitled  to  damages  than  he  would  be  if  no  previous 
publication  had  occurred.  It  must  be  so.  The  publication  will 
have  more  or  less  weight  according  to  the  character  of  the 
newspaper  making  it.  We  may  suppose  a  case  when  a  person 
has  been  attacked  by  a  publication  possessing  no  weight  whatever. 
Then  a  person^  actuated  by  private  malice  or  for  some  other 
reason^  gives  currency  to  the  same  libel,  and  seeks  to  shield 
himself  to  some  extent  from  the  consequences  of  his  act  by 
proving  the  previous  publication.     This  cannot  be  done. 

The  only  defence  in  this  country  to  an  action  for  libel  in  the 
case  of  any  unprivileged  publication  is  that  the  statement  is  true, 
and  that  its  publication  was  for  the  public  benefit.  A  person, 
apart  from  privilege,  has  no  right  to  injure  another,  unless  he  is 
prepared,  if  that  person  questions  it,  to  prove  the  truth  of  the 
statement  made.     There  is  no  duty  incumbent  on  him  to  set 
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Imnself  ap  as  a  judge  to  say  whether  the  statement  which  he 
makes  is  true  or  not.  How  can  the  damages  be  made  less  by  MoCoxsn 
showing  that  another  person  has  made  the  same  untrue  statement  ?  bsnnett. 
I  do  not  go  into  the  merits  of  this  case.  The  communication  Martin  C.J. 
made  to  this  newspaper  was  on  a  subject  of  great  importance. 
If  tnie^  the  person  who  made  it  was  doing  a  public  service  in 
calling  attention  to  the  matter  in  question.  That  he  was  misled  by 
his  correspondent^  appears  from  the  fact  that  the  jury  found  a  ver- 
dict for  the  plaintiff  with  200Z.  damages.  There  is  nothingto  show 
that  there  was  malice  in  the  publication^  which  seems  to  have 
been  made  in  the  public  interests.  But  the  publication  not 
having  been  justified^  the  jury  had  a  right  to  protect  the  character 
of  the  man  maligned.  The  fact  that  the  same  statements  had 
previously  been  published  is  no  reason  for  cutting  down  the 
damages  one  farthing.  The  Judge  was  right  in  raling  as  he  did, 
and  the  rule  ought  to  be  discharged. 


Faucxtt,  J.     The  objection  taken  to  the  ruling  of  his  Honour    va^kc^  J 
Mr.  Justice  Windeyer  cannot  be  supported.     In  other  words, 
I  am  of  opinion  that  his  Honour  was  right  in  rejecting  the 
evidence  tendered  to  him. 

On  looking  at  the  cases  cited,  I  see  there  is  a  marked  distinction 
drawn  in  them  between  two  classes  of  cases.  In  one  case  the 
newspaper  was  admitted  on  which  the  libel  was  founded,  on  the 
ground  that  it  would  show  more  or  less  malice.  For  the  purpose 
of  reducing  the  damages  such  newspapers  may  be  admitted  in 
order  to  show  that  the  publisher  was  influenced  by  no  malice. 
If  a  newspaper  may  be  admitted  for  the  purpose  of  showing  that 
there  was  less  malice  in  the  publication,  it  would  be  hard  to  say 
why  it  should  not  be  admitted  to  show  that  there  was  no  malice 
at  all.  In  these  cases  in  which  the  newspaper  was  admitted  in 
evidence,  the  only  ground  is,  as  I  have  stated,  that  the  libel 
was  founded  on  the  publication  in  question.  In  only  this  class 
of  cases  is  the  newspaper  admitted  in  evidence. 

Taking  the  earlier  case  of  Mullett  v.  Hulton  (1),  Lord 
BOenbarattgh  there  says  : — ''As  the  pleadings  stood  on  the  record, 
the  evidence  offered  was  inadmissible  as  an  answer  to  the 
action.    The  libel  was  proved,  and  there  was  no  justification 
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that  entitled  the  defendant  to  a  verdict ;  but  he  added  that  as 
the  words  referred  to  a  newspaper,  and  were  so  written,  as  a 
quotation  from  a  newspaper,  if  the  newspaper  could  be  prodaced, 
he  would  admit  it  as  evidence,  as  having  caused  the  defendant 
to  adopt  what  he  had  written  in  the  letter,  he  having  so  referred 
to  it." 

Taking  another  case,  Oreevy  v.  Oarr  (2),  where  the  Judges 
were  consulted.  There  the  libel  purported  to  be  a  report  of  an 
examination  which  had  taken  place  at  the  Hatton  Garden  Pohce 
Office  on  Saturday,  12th  April,  1885.  It  was  proposed,  on  the 
part  of  defendant,  in  mitigation  of  damages,  to  give  evidence 
to  show  that  the  alleged  libel  had  appeared  in  the  Weekly 
Despatch  newspaper  of  Sunday,  April  13th;  and  that  the  plaintiff 
had  brought  an  action  against  the  proprietors  of  that  newspaper, 
and  recovered  damages  against  them.  Ourneyy  B.,  after  having 
conferred  with  Lord  Chief  Justice  THndal,  Lord  Abinger, 
Mr.  Justice  Park,  Mr.  Justice  Vaughan,  Mr.  Justice  Boaanqueij 
and  Mr.  Baron  Alderson,  who  were  sitting  in  the  Exchequer 
Chamber,  said :  "  We  think  that  this  evidence  is  not  admissible." 
The  Judge  followed  the  same  course  as  was  taken  in  the  case  in 
Eapinasae;  but  admitted  the  newspaper  from  which  the  libel 
had  been  copied  in  mitigation  of  damages. 

In  the  same  way,  in  the  case  of  Saimdera  v.  Mills  (7),  the 
evidence  was  admitted  on  exactly  the  same  ground.  ThQ  newspaper 
was  tendered  on  the  ground  that  the  libel  had  been  taken  in 
substance  from  it.  In  that  case,  Tvndal,  C.J.,  says :  'Qt  appeared 
to  me  that  as  there  was  no  justification  or  excuse  upon  the  record, 
I  had  gone  to  the  full  length  in  allowing  the  Observer,  from 
which  the  libel  had  been  copied,  to  be  put  in  evidence.  That 
evidence  might  weigh  with  the  jury,  as  showing  there  was  less 
of  malice  than  if  the  defendant  had  been  the  original  composer  of 
this  libel,  and  so  far  he  had  the  benefit  of  it ;  but  I  think  I  was 
justified  in  declining  to  receive  evidence  of  a  similar  publication 
having  been  made  in  other  newspapers.^' 

These  three  cases  go  over  the  same  ground,  that  the  newspaper 
from  which  the  libel  had  been  copied  could  alone  be  admitted 
in  evidence.  Tindal,  C.J.,  in  the  case  of  Satmders  v.  MUls  (7), 
rejects  the  evidence  tendered,  without  hesitation,  and  seems  to 
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haye  some  doubt  whether  he  was  right  in  admitting  the  other 
eyidence  which  was  not  objected  to. 

Then  there  is  the  case  of  Pearson  v,  Lemaitre  (8),  which  seems 
to  me  to  be  to  the  same  effect.  Lord  Chief  Justice  Tindal  says : 
"On  the  other  hand.  Lord  Ellenborough,  in  Bustell  y.  Macquister 
(1  Gamp.  49),  altogether  denies  the  soundness  of  any  distinction, 
and  tiiere  held  that  you  may  give  in  evidence  any  words,  as  well 
as  any  act,  of  the  defendant,  to  show  qiu)  ammo  he  spoke  the 
words  which  are  the  subject  of  the  action.  And  in  other  cases 
he  appears  to  have  admitted  evidence  to  show  the  motive  and 
intention  of  a  party  publishing  a  libel :  Vlunkett  v.  Oobbett  (5 
Esp.  1367).  Oeare  v.  Britton  (Bull.  N.  P.  7)  is  an  authority  to 
the  same  effect.  On  the  same  principle,  a  defendant  has  been 
allowed  to  give  evidence  palliating,  though  not  justifying,  his  act 
in  publishing  a  libel :  ex.  gr.  that  he  copied  it  from  a  newspaper: 
Saunders  v.  Mills  (7).  And  this  appears  to  us  to  be  the  correct 
rale,  viz.,  that  either  party  may,  with  a  view  to  the  damages,  give 
evidence  to  prove  or  disprove  the  existence  of  a  malicious  motive 
in  the  mind  of  the  publisher  of  defamatory  matter.'^ 

I  do  not  know  that  I  imderstand  his  Honour  to  object  to  these 
observations.  If  he  does,  I  cannot  concur  with  him.  The 
coarse  mentioned  in  that  case  is  one  continually  pursued  in  actions 
of  libel  and  slander.  The  plaintiff  is  entitled  to  prove  actual 
malice,  and  the  defendant  is  equally  entitled  to  disprove  it, 
although  the  mere  publication  of  defamatory  matter  is  in  law 
malicious  in  itself.  In  order  to  show  actual  malice,  evidence 
may  be  given;  so  evidence  may  be  given  to  disprove  it,  not  to 
answer  the  libel. 

Bat  we  are  not  concerned  with  that  point. 

On  the  other  point  all  the  Judges  uphold  their  former  decision. 
Tindal,  C.J.,  says:  ''But  upon  principle  we  think  that  the  spirit 
ond  intention  of  the  party  publishing  a  libel  are  fit  to  be 
considered  by  a  jury  in  estimating  the  injury  done  to  the  plaintiff, 
and  the  evidence  tending  to  prove  it  cannot  be  excluded  simply 
because  it  may  disclose  another  and  a  different  cause  of  action.^' 

In  another  case,  Littledale,  J.,  says  that  if  the  evidence  goes 
before  the  jury,  they  must  be  warned  not  to  give  damages  for 
the  other  cause  of  action.      The  case  I  have  referred  to  seems 
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1886.       to  draw  a  distinction  between  the  newspaper  in  which  the  libel 

MoCoxBza   was  originally  published  and  other  publications  of  similar  matter. 

BsK^BiT.        Here  is  a  person  in  high  repute  in  the  medical  profession, 

FauceUJ.    who  publishes  a  report  highly  damaging  to  the  conduct  of  a 

public  institution.      Another  person  makes  comment  on  that 

report.     Suppose  that  person  parses  the  bounds  of  fair  comment, 

and  when  an  action  for  the  libel  is  brought  against  him  does 

not  plefikd  justification,  cannot  he  produce  the  original  report  on 

which  he  founded  his  article?      In  such  a  case  the  original 

document  would  be  admissible,  if  the  defendant  founded  his 

article  on  it,  by  way  of  mitigating  the  damages.    But  that  question 

is  not  before  us. 

I  concur  with  his  Honour  in  the  observations  which  he  has 
made  and  in  the  decision  at  which  he  has  arrived. 

Inne$  J.  SiB  G.  Iknss,  J.    I  concur  in  thinking  that  this  rule  should  be 

discharged^  and  that  his  Honour  Mr.  Justice  Windeyer  was  right 
in  rejecting  the  evidence  tendered  to  him. 

With  regard  to  the  principle  of  the  point  before  us,  Mr.  Rogers 
has  hit  upon  a  passage  in  the  case  of  Saunders  v.  Mills  (7) 
which  contains  the  pith  of  the  matter.  At  page  227  of  the  report 
in  6  Bingham,  Burrough,  J.,  says: — '^As  to  the  rejection  of 
evidence  of  publication  by  others  to  the  same  effect^  I  have  no 
idea  that  such  a  fact  would  have  any  weight  at  all.  It  is  of  no 
avail  for  the  defendant  to  say  that  others  have  done  wrong  as 
well  as  himself."  The  publication  is  either  right  or  wrong.  If 
it  is  right  in  the  other  persons  to  have  published  the  matter 
complained  of,  it  is  also  right  in  the  defendant.  It  in  no  way 
gets  rid  of  the  wrong-doing  to  show  that  other  persons  have 
committed  a  similar  eiror.  It  is  as  if  a  defendant,  when  a  civil 
action  is  brought  against  him  for  assaulting  another,  were  to 
tender,  in  mitigation  of  damages,  evidence  to  show  that  two  or 
three  other  persons  were  assaulting  the  plaintiff.  I  can  see  no 
difference :  libel  and  assault  are  both  torts. 

I  do  not  propose,  and  it  is  not  necessary  or  expedient  in  any 
way,  to  again  go  over  the  ground  traversed  by  their  Honours  with 
reference  to  this  particular  point.  But  in  addition  to  the  cases 
already  alluded  to  there  is  a  more  recent  one  which  I  should 
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Uke  to  refer  to :  that  is  ihe  case  of  8coU  v.  Sampson  (18),  a  case       ^^^' 
which  attracted  considerable  attention  at  the  time  in  England.    MoCombib 
The  libel  was  contained  in  a  newspaper  called  the  Referee,  and    Bmwrr. 
alleged  that  defendant,  a  theatrical  critic,  had  endeavoured  to     Innu  J. 
extort  money  by  threatening    to  publish  defamatory  matter 
concerning  a  deceased  actress.     In  that  case,  which  was  tried 
before  the  Lord  Chief  Justice  of  England  (Lord  Ooleridge),  it 
was  sought  to   give  evidence,  in  mitigation  of   damages,  of 
mmours  that  the  plaintiff  had  committed  the  offence  charged 
in  the  libel,  and  evidence  of  particular  facts  and  circumstances 
tending  to  show  the  misconduct  of  plaintiff  as  a  theatrical  critic. 
That  evidence  was  rejected.    It  was  held  in  a  considered  judg- 
ment of  the  Divisional  Court  that  the  Lord  Chief  Justice  was 
entirely  correct  in  refusing  to  admit  evidence  of  that  kind.    The 
judgment  of  Mr.  Justice  Oave  is  most  elaborate,  and  goes  into  a 
foil  and  leamod  examination  of  all  the  cases  which  had  been 
decided  prior  to  it.     At  page  498  he  says :  "  The  authorities  on 
the  subject  consist  principaUy  of  decisions  at  nisi  prius,  some 
of  which  are  contained  in  .nisi  prius  reports,  while  others  are  to 
be  found  only  in  the  shape  of  short  extracts  in  text-books,  in 
which  last  cases  the   principle    underlying  the  admission  of 
evidence  is  not  always  easy  to  discover.^'     He  then  goes  on  to 
point  out  that,  from  an  examination  of  these  cases,  it  is  not 
easy  to  reconcile  the  decisions  of  various  Judges  on  the  point. 
After  dealing  with  the  first  head,  as  to  the  admissibility  of 
evidence  of  reputation,  he  goes  on,  at  page  503 :  '^  As  to  the 
second  hesA  of  evidence,  or  evidence  of  rumours  and  suspicions 
to  the  same  effect  as  the  defamatory  matter  complained  of,  it 
wonld  seem  that,  on  principle,  such  evidence  is  not  admissible, 
as  only  indirectly  tending  to  affect  the  plaintiff's  reputation.     If 
these  rumours  and  suspicions  have,  in  fact,  affected  the  plaintiff's 
reputation,  that  may  be  proved  by  general  evidence  of  reputation. 
If  they  have  not  affected  it,  they  are  not  relevant  to  the  issue. 
To  admit  evidence  of  rumours  and  suspicions  is  to  give  anyone 
who  knows  nothing  whatever  of  the  plaintiff,  or  who  may  even 
have  a  grudge  against  him,  an  opportunity  of  spreading,  by 
means  of  the  publicity  attending  judicial  proceedings,  what  he 

(18)  8  Q.B.I).  4dl. 
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MoCoMBix  no  man  of  sense  who  knows  the  plaintifPs  character  wonld  for  a 
Bbnk'itt.  i^oment  believe  in.  Unlike  evidence  of  general  reputation^  it  is 
JiMiMj.  particularly  difficult  for  the  plaintiff  to  meet  and  rebut  snch 
evidence :  for  all  that  those  know  him  best  can  say^  is  that  they 
have  not  heard  anything  of  these  rumours.  Moreover^  it  may 
be  that  it  is  the  defendant  himself  who  has  started  them." 
After  referring  to  the  authorities,  he  goes  on  to  say,  ''  Upon  the 
whole,  both  weight  of  authority  and  principle  seem  against  the 
admission  of  such  evidence." 

The  evidence,  admittedly,  cannot  be  received  on  the  ground  of 
justification,  and  equally  it  is  not  admissible  in  mitigation  or 
reduction  of  damages.  To  say,  '^if  I  have  done  wrong,  other 
persons  have  equally  done  wrong,^'  does  not  tend  to  diminish 
the  injury  to  the  plaintiff.  If  a  person  publishes  defamatory 
matter,  he  must  stand  or  fall  by  the  truth  or  &lsehood  of  the 
matter  published.  He  cannot  rely  on  the  fact  that  other  persons 
have  been  equally  in  fault.  To  hold  so  would  be  extremely 
mischievous  in  its  results.  I  concur  with  their  Honours  that  the 
rule  should  be  discharged. 

Rule  discharged^  with  costs. 

Attorney  for  plaintiff  :  Levien, 

Attorneys  for  defendant :  Stephen,  Laurence  Sf  Jaques. 


MatfS. 


Martin  C.J. 

Windeyer  J. 

and 
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SMITH  V,  JOBSON. 

Evidenu — Malieioui  prosecution — Hearsay  commvmicaied  io  the  drfendAnt. 

Malicious  proeecntioji  on  a  charge  of  stealing  defendant's  horse.  At  the  trial 
a  witness^  servant  of  the  defendant,  was  caUed  to  prove  that  he  had 
commnnicated  to  the  defendant  certain  information  which  he  had  received  from 
other  persons.    Snoh  evidence  having  been  rejected. 

Held,  that  it  was  admissible  in  order  to  show  that  the  defendant  had 
reasonable  and  probable  cause  for  acting  as  he  did. 

Malicious  Pbosecdtion.  Action  of  malicious  prosecution  for 
the  wrongful  arrest  of  the  plaintiff  on  the  information  of  defen- 
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dant  that  he  had  stolen  the  defendant's  horse.     Trial  before  his        ^^^- 
Honour  Mr.  Acting- Justice  Stephen.  Smith 

Verdict  for  tlie  plaintiff.  Jobson. 

A  rule  nisi  having  been  obtained  on  the  grounds: — 1.  That 
the  yerdict  was  against  evidence ;  2.  That  there  was  no  evidence 
of  malice ;  3.  That  there  was  no  evidence  of  tbe  want  of  reason- 
able and  probable  cause ;  4.  (abandoned) ;  5.  Tbat  his  Honour 
was  in  error  in  rejecting  the  evidence  of  the  information  which 
Peters^  a  servant  of  the  defendant^  gave  to  defendant^  and 
which  he  (Peters)  had  received  from  third  parties. 

Barley,  Q.C.  {Hams  with  him),  for  the  defendant,  now 
moved  to  make  the  rule  absolute.  There  was  no  evidence  of 
want  of  reasonable  or  probable  cause,  or  of  malice :  Abraithv. 
N,  Z.  Bail.  Go,  (I).  The  evidence  showed  that  three  persons 
had  told  the  defendant  tHat  the  plaintiff  had  his  horse,  and 
{rom  such  information  the  horse  was  found.  No  doubt  there 
had  been  an  improper  arrangement  between  the  plaintiff  and  the 
defendant  that  the  defendant  was  not  to  press  the  case  for  the 
prosecution,  on  the  understanding  that  he  was  to  get  his  horse 
back.  The  only  evidence  taken  before  the  magistrate  was  that 
of  Jobson,  who  said  that  he  had  been  misinformed.  The  arrest- 
ing constable  (Carling)  did  not  give  evidence.  The  horse  was 
afterwards  found  where  the  plaintiff  had  said  it  was.  As  to  the 
fifth  ground,  Peters  was  sent  out  to  make  enquiries,  and  the 
result  of  his  enquiries  as  communicated  to  the  defendant  was 
evidence:  Lister y.  Perryma/n  (2). 

B,  Barton,  for  the  plaintiff,  showed  cause.  The  defendant  set 
np  a  most  improper  compact;  the  plaintiff  denied  it,  and  the  jury 
believed  him.  Moreover,  Jones,  the  man  on  whose  information 
the  defendant  said  he  had  acted,  was  not  called  as  a  witness. 
The  defendant's  witnesses  were  untrustworthy.  As  to  the  fifth 
ground,  according  to  the  note  of  Lister  v.  Ferryman  in  Fishsr's 
Bigest,  the  evidence  was  rightly  excluded.  The  evidence  was 
stopped  on  the  ground  that  it  would  carry  the  case  no  further. 
If  hearsay  evidence  is  admissible,  where  is  it  to  stop  7 

(1)  11  Q.B.D.  440.  (2)  L.B.  4  H.L.  621 ;  39  L.J.  Ex.  177. 
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^S86.  giB  J.  Martin,  C.J.     In  this   case  the  defendant  gave  the 

Smith      plaintifE  into  custody  for  stealing  a  horse,  and  prosecuted  him  on 

JoMON.      *^**  charge.     The  plaintifE  was  taken  into  custody  and  carried 

Martin  C.  J.  somo  Considerable  distance,  some  140  miles,  to  Bourke.    When  the 

case  came  on  it  broke  down,  the  defendant  admitting  that  he  was 

in  error,  and  that  the  information  supplied  to  him  was  incorrect. 

The  plaintiff  then  brought  this  adtion  of  malicious  prosecution 

against  the  defendant.     At  the  trial,  evidence  was  given  that  the 

defendant  had  been  told,  by  two  or  three  persons,  fewts  which 

appeared  to  lead  to  the  conclusion  not  only  that  the  plaintifE  had 

the  defendant's  horse,  but  that  he  had  him  under  circumstances 

which  lead  fairly  to  the  inference  that  he  had  stolen  him. 

The  plaintifE  was  a  carrier,  having  a  number  of  horses  of  his 
own.  A  witness  swore  that  he  told  the  defendant  that  this  horse 
had  been  seen  with  the  plaintifE.  There  was  another  witness  who 
proved  something  of  the  same  kind.  But  upon  another  witness 
being  examined,  the  question  was  asked,  whether  Peters,  a 
servant  of  the  defendant,  had  told  the  defendant  something  with 
reference  to  this  horse  which  a  third  party  or  parties  had  told 
him.  It  was  sought  to  prove,  not  that  Peters  had  seen  the  horse 
with  the  plaintifE,  but  that  he  had  been  told  by  others  something 
of  that  kind.  Objection  was  taken  to  the  admissibility  of  that 
evidence.  His  Honour,  the  Acting  Judge,  rejected  that  evidence. 
That  is  one  of  the  points  relied  on  to  make  this  rule  absolute. 

There  can  be  no  doubt,  as  it  appears  to  me,  that  his  Honour  was 
wrong  in  rejecting  this  evidence,  because  the  point  is  really  decided 
by  a  Court  of  the  highest  authority — ^by  the  House  of  Lords  in 
the  case  of  Lister  v.  Ferryman  (2).  There  the  question  was 
whether  a  statement  made  of  a  fact  professedly  not  in  the  knowledge 
of  the  party  making  it,  but  some  hearsay  statement  by  a  third 
party,  was  evidence  on  which  the  defendant  ought  to  have  acted ; 
in  other  words,  whether  it  was  reasonable  and  probable  ground 
for  his  acting.  The  contention  was,  that  when  a  statement  of 
that  kind  is  made  to  a  defendant,  the  informant  not  being  aware 
himself  of  the  facts  which  he  is  stating,  there  is  a  duty  incum- 
bent on  the  defendant  to  make  further  inquiries,  and  to  find  out 
the  truth  of  the  matter  before  he  sets  the  law  in  motion.  In  that 
case  the  House  of  Lords  distinctly  held  that  it  was  not  necessaiy 


VOL.  Vn.]  CASES  AT  LAW.  179 

to  do  so;  that  a  mere  hearsay  statement  to  the  defendant  of        ^^^' 
certain  facts  criminating  the  plaintiff^  although  made  only  on       Smith 
tiie  authority  of  some  other  person,  no  further  inquiry  being      jomon. 
made,  is  sufBcient  evidence  to  guide  the  Court  or  the  jury  on  the  Martin  C J. 
question  of  the  existence  of  reasonable  and  probable  cause.  What 
the  weight  of  such  evidence  may  be  is  not  the  question,  but 
whether  the  statement  was  such  as  would  operate  on  the  mind  of 
a  discreet  man.     That  will  depend  on  the  person  giving  the 
mformation,  on  the  nature  of  the  information  given,  and  the  sur- 
rounding circumstances.    The  fact  of  the  evidence  being  hearsay 
the  House  of  Lords  held  to  be  of  no  moment.     It  may  go  to  the 
weight  of  the.  evidence,  but  as  to  such  statements  being  evidence,  it 
appears  to  me  that  the  matter  is  not  open  to  doubt.     I  think,    , 
therefore,  that  the  Judge  below  was  in  error  in  rejecting  the 
testimony. 

I  am  not  called  upon  to  express  my  opinion  as  to  whether  the 
verdict  was  against  the  evidence.  Unfortunately  there  was  no 
special  finding  of  the  jury.  We  do  not  know  whether  they  found 
a  verdict  for  the  plaintiff  because  they  disbelieved  the  witnesses 
who  swore  that  they  told  the  defendant  that  they  had  seen  his 
horse  with  the  plaintiff,  or  whether  they  were  of  opinion  that  the 
information  given  was  not  believed  by  the  defendant,  or  did  not 
influence  his  mind  :  or  whether,  believing  that  those  statements 
were  made,  and  that  they  were  calculated  to  operate  on  the  mind 
of  the  defendant,  they  nevertheless  ignored  the  law  altogether,  and 
found  for  the  plaintiff.  The  witnesses  are  not  before  us,  and  we 
cannot  tell  whether  they  are  the  witnesses  of  truth  or  not.  But 
reading  the  evidence,  there  appears  to  be  ample  evidence  of  the 
existence  of  reasonable  and  probable  cause. 

The  rule  must  be  made  absolute  on  the  ground  of  the  rejection 
of  the  evidence  to  which  I  have  referred. 

WnrDETSB,  J.  I  am  of  the  same  opinion.  The  case  of  Lister  Windeyer  J, 
▼.  Ferryman  (2)  decides  that  hearsay  evidence  is  admissible  to 
show  what  operated  on  the  mind  of  the  person  who  took  criminal 
proceedings.  The  value  of  the  information  given  depends  entirely 
on  the  source  from  which  it  came.  It  is  for  the  jury  to  say 
whether  the  person  reasonably  believed  that  such  information 
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1886.       was  true  ;  because  if  he  reasonably  believed  such  information  to 
Smith       be  true^  he  would  be  justified  in  getting  out  a  warrant  against  a 
JoBsoN.     person  who  was  in  possession  of  his  property.     In  many  casesj 
Windeyer  J.  especially  in  the  country  districts^  where  the  sources  of  informa- 
tion are  not  so  numerous  as  in  cities,  it  is  only  by  this  kind  of 
information  that  people  can  take  steps  to  recover  their  property, 
and  to  bring  offenders  to  justice. 

In  this  case  the  defendant  appears  to  have  had  as  much 
information  of  this  sort  as  a  person  could  reasonably  expect  to 
get  in  matters  of  this  kind.  If  a  man  is  told  by  a  person  whom 
he  would  have  no  reason  to  disbelieve,  that  a  certain  person  stole 
his  goods,  he  would  be  justified  in  acting  on  such  information. 
There  is  no  evidence  that  the  defendant  acted  maliciously.  The 
verdict  is  unsatisfactory,  and  must  be  set  aside. 

Innes  J.  SiB  G.  Innes,  J,     I  concur  with  their  Honours  in  thinking  that 

the  rule  should  be  ma<le  absolute.  I  desire  to  rest  my  concur- 
rence on  the  fifth  ground  taken  in  the  rule  that  the  evidence  of 
Peters  was  wrongly  rejected. 

As  to  the  other  grounds :  the  fourth  is  given  up,  because  if 
that  had  been  made  out  I  should  be  of  opinion  that  the  rule 
ought  to  be  made  absolute  on  that  ground  also. 

As  to  the  verdict  being  against  evidence,  I  am  by  no  means 
prepared  to  say  that  the  finding  of  the  jury  is  to  be  found  fault 
with.  There  is  abundance  of  evidence,  if  the  jury  believed  it,  of 
the  existence  of  reasonable  and  probable  cause.  It  is  in  all 
cases  necessary  for  the  plaintiff  to  give  evidence  of  the  absence 
of  reasonable  and  probable  cause;  but  very  slight  evidence  is 
sufficient.  It  then  lies  on  the  other  side  to  show  that  there  was 
reasonable  and  probable  cause  for  the  course  which  they  took. 
It  appears  to  me  that  in  this  case  the  defendant  gave  evidence 
sufficient  to  show  that  there  was  reasonable  and  probable  cause. 
On  the  other  hand,  I  attach  very  great  weight  to  the  argument 
of  Mr.  Barton  as  to  the  demeanour  and  character  of  witnesses, 
as  to  which  the  jury  had  an  advantage  which  the  Court  does  not 
have.  I  must  say,  however,  that  the  defendant  did  not  act  in  a 
way  calculated  to  commend  itself  to  the  full  and  entire  credence 
of  the  jury,  because,  according  to  his  own  showing,  he  seems  to 
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have  been  willing  to  compound  a  felony.      It  is  denied  by  the        ^^^' 
plaintiff^  bat  alleged  by  tbe  defendant^  and  brought  forward  by       Smith 
bim  as  an  excuse  for  the  way  in  which  the  matter  was  withdrawn      jobson. 
from  the  magistrates.     Some  of  his  witnesses  are  of  questionable      irvnea  J. 
character.     The  jury  may  have  disbelieved  that  these  things  were 
said^  or  that  defendant  acted  on  them. 

When  Peters  was  giving  his  evidence,  after  stating  that  he 
was  in  the  employ  of  the  defendant,  he  went  on  to  say  that  he 
had  enquired  of  others  as  to  the  defendant's  horse,  and  then  he 
says, ''  I  told  the  defendant  what  they  had  told  me."  Objection 
beiog  taken,  his  Honour  refused  to  receive  in  evidence  what 
Peters  said  to  the  defendant  as  having  been  told  him.  We 
most  take  it  that  what  Peters  would  have  said  would  have  been 
material  to  this  inquiry :  that  is  admitted,  and  cannot  be  con- 
tested. The  ground  of  the  rejection  of  this  evidence  was  not 
that  it  was  worthless  or  immaterial,  but  because  it  was  hearsay. 

In  addition  to  Lister  v.  Ferryman  (2)  there  is  the  more  recent  case 
of  Hicks  V.  Faulkner  (8).  It  is  a  considered  judgment  on  appeal, 
taking  exception  to  the  direction  of  Baron  Rvddlestone.  At  page 
171  HawkinSy  J.,  says,  ''Now  I  should  define  reasonable  and 
probable  cause  to  be  an  honest  belief  in  the  guilt  of  the  accused 
based  upon  a  full  conviction,  founded  upon  reasonable  grounds, 
of  the  existence  of  a  state  of  circumstances,  which,  assuming 
them  to  be  true,  would  reasonably  lead  an  ordinarily  prudent  and 
cautious  man,  placed  in  the  position  of  the  accuser,  to  the  conclusion 
ihat  the  person  charged  was  probably  guilty  of  the  crime  imputed. 
There  must  be  first — an  honest  belief  in  the  accuser  in  the 
guilt  of  the  accused ;  secondly,  such  belief  must  be  based  on  an 
honest  conviction  of  the  existence  of  the  circumstances  which  led 
the  accuser  to  the  conclusion ;  thirdly,  such  secondly-mentioned 
belief  must 'be  based  upon  reasonable  grounds ;  by  this  I  mean, 
such  grounds  as  would  lead  any  fairly  cautious  man  in  the 
defendant's  situation  so  to  believe ;  fourthly,  the  circumstances 
80  believed  and  relied  on  by  the  accuser  must  be  such  as  amount 
to  reasonable  ground  for  belief  in  the  guilt  of  the  accused.'' 
These  expressions  appear  to  me  correct,  and  to  have  been  care- 
fully formulated,  no  doubt  the  result  of  very  considerable  delibem- 

(S)  8  Q.B J).  1(17. 
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1886.  tion.  The  judgment  then  proceeds :— -^'  Mr.  Ghnmtham  admitted 
Smith  (indeed^  it  was  impossible  to  dispute  it,  for  a  long  roll  of 
JoBsoN.  authorities,  notably  among  them  Liater  v.  Ferryman  (2),  might 
innet  J.  be  cited  to  establish  the  proposition)  that  a  person  may  reason- 
ably institute  a  prosecution  solely  upon  information  given  him  by 
another,  and  which  he  honestly  believes  to  be  true.  .  .  •  The 
question  of  reasonable  and  probable  cause  depends  in  all  cases, 
not  upon  the  actual  existence,  but  upon  the  reasonable  bona  fide 
belief  in  the  existence  of  such  a  state  of  things  as  would  amount 
to  a  justification  of  the  course  pursued  in  making  the  accusation 
>  complained  of — ^no  matter  whether  this  belief  arises  out  of  ihe 
recollection  and  memory  of  the  accuser,  or  out  of  the  information 
furnished  to  him  by  another.  It  is  not  essential  in  any  case  that 
&ctB  should  be  established,  proper  and  fit  and  admissible  as 
evidence  to  be  submitted  to  the  jury  upon  an  issue  as  to  the 
actual  guilt  of  the  accused.  The  distinction  between  &ctB  to 
establish  actual  guilt,  and  those  required  to  establish  a  bona  fide 
belief  in  guilt  should  never  be  lost  sight  of  in  considering  such 
cases  as  that  I  am  now  discussing.  Many  facts,  admissible  to 
prove  the  latter,  would  be  wholly  inadmissible  to  prove  tiie 
former.''  I  have  cited  at  some  length,  because  this  is  a  veiy 
valuable  judgment  in  actions  for  malicious  prosecution.  I 
entirely  concur  in  the  passages  which  I  have  read.  There  can  be 
no  doubt  that,  in  actions  of  malicious  prosecution,  evidence  of 
hearsay  is  admissible. 

I  am  therefore  of  opinion  that  his  Honour  was  wrong  in  reject- 
ing the  evidence,  and  that  the  rule  ought  to  be  made  absolute. 

Rule  ahsolute,  coats  to  abide  the 
event. 

Attorney  for  plaintiff :  BiddulpK 
Attorney  for  defendant :  Beadford. 
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THE  FBDBBAL  BANE  v.  KBETSOHMANIT.  1886. 


BOGALSEI,    CImAJMAMT.  Mom*!  14. 

SImiW—Mast  vui  judgment  debtor  in  ckarge  of  hie  9w%  goode,  teiMedw^der  all,  fa, 

"^  "^  MarHnCJ. 

The  plidiitiffs  haying  obtAined  a  judgment  agamet  the  defendant,  a  fi.  fa.  was  VFtadeyer  J. 
inned,  and  the  Bheriif  placed  a  man  in  possession  of  the  goods  leried  npon.  .  ^°  ^ 
Some  little  time  afterwards,  the  bailiff  withdrew  the  man  in  charge  at  the 
reqnert  of  the  defendant ;  and  made  an  arrangement  bj  which  the  defendant 
ahoold  act  for  the  officer,  who  np  to  that  time  had  been  in  charge  of  the  goods. 
Dnzmg  the  temporary  absence  of  the  defendant^  the  claimant,  who  held  an 
vsregisteredbill  of  sale  oyer  the  goods  aeiied  by  the  8heriif,entered  into  posse  wioa, 
ftUmi^ng  onder  his  bill  of  sale. 

EM  that  the  sheriff  may  iqypcnnt  the  jodgmant  debtor  to  take  charge  of  the 
goods  seised ;  and,  therefore,  that  at  the  time  of  the  seizure  by  the  claimant  the 
goods  were  in  the  oostody  of  the  law. 

MonoH  to  vary  the  order  of  26th  of  Morch^  1886^  made  in 
Chambers  by  his  Honour  Mr.  Justice  Windeyer. 

By  that  order  it  was  directed  that^  upon  the  chiimant^ 
Adolphus  Bogalski^  paying  into  Court  the  sum  of  £800  or  giving 
securiiy  to  the  satis&ction  of  the  Prothonotary^  and  upon  payment 
to  the  sheriff  of  the  possession  money^  the  sheriff  do  withdraw 
from  the  possession  of  the  goods  seized  by  him ;  and  that  in 
default^  the  sheriff  do  proceed  to  sell  the  said  goods^  and  pay  the 
net  proceeds  into  Court  to  abide  further  order  herein. 

And  it  was  further  ordered  that  the  parties  do  proceed  to  a  trial 
of  a  feigned  issue^  in  which  the  claimant  shall  be  plaintiff,  and 
the  execution  creditor  defendant;  and  the  question  to  be 
tried  shall  be,  whether,  at  the  time  of  delivery  of  the  writ  to 
the  sheriff,  the  goods  seized  by  him,  and  claimed  by  the  claimant, 
or  any  of  them,  were  the  property  of  the  claimant.  Costs  and 
farther  directions  reserved  until  after  the  trial  of  the  said  issue. 
No  action  to  be  brought  against  the  sheriff,  in  respect  of  the 
flaid  goods ;  but  such  order  is  not  to  affect  the  sheriff's  liability 
for  negligence,  if  any. 

On  27th  April  a  rule  nm  was  granted,  calling  upon  the 
pkmtiff  and  the  sheriff  to  show  cause^  on  the  application  of  the 
claimant,  why  the  order  of  26th  March  should  not  be  amended 
\fj  the  insertion  of  issues  to  be  directed  to  be  tried  to  thefollow- 
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ing  effect,  namely : — 1.  Was  there  an  abandonment  or  with- 
drawal from  poBsession  by  the  said  sheriff  of  the  said  goods,  under 
the  writ  of  execution  prior  to  18th  March;  2.  Was  there  a 
second  seizure  of  the  said  goods  by  the  sheriff  on  18th  March ; 
3.  Was  the  claimant  in  possession  of  the  said  goods  or  some  part 
thereof  claimed  by  him  under  his  bill  of  sale  before  the  second 
seizure  was  made ;  4.  Or  such  other  issues  as  the  Judge  may 
think  fit  to  direct  to  be  tried  in  place  of  the  issue  directed  by  the 
order  of  26th  March. 

A  motion  to  make  this  rule  absolute  was  referred  by  Mr, 
Justice  Wvndeyer  to  the  Full  Court. 

The  facts  appearing  on  the  affidavits,  and  the  conclusions  of 
of  Court  from  them  and  from  the  viva  voce  examination  of  the 
claimant,  are  stated  in  the  judgment  of  his  Honour  the  Chief 
Justice  given  below. 

Matf  7, 14.  Rogers,  for  the  claimant,  now  moved  to  make  the  rule  absolute. 
The  sheriff  cannot  make  the  execution  debtor  the  bailiff  of  his 
own  goods.  The  goods  are  in  the  custody  of  the  law  only  while 
the  sheriff  is  in  possession  :  Blades  v.  Arundcde  (1). 

[Sib  J.  Mabtin,  C.J.  In  that  case  the  sheriff  went  away,  and 
left  no  one  in  possession  of  the  goods  seized.] 

After  seizure,  the  general  property  in  the  goods  still  remains 
with  the  execution  debtor  until  execution  executed.  Until  sale 
the  sheriff  has  only  a  special  property  in  them :  Oiles  v.  Olover 
(2).  The  sheriff  or  his  duly  appointed  bailiff  must  have  actual 
possession  of  goods  in  order  to  prevent  seizure  by  the  holder  of 
a  bill  of  sale  :  Ohv/rchill  on  Sheriffs,  p.  211. 

Barley,  Q.O.  {Ralston  with  him),  for  the  plaintiff  bank. 

0.  B.  Stephen  for  the  sheriff. 


MarHnCZ.  SiR  J.  Mabtin,  C.J.  In  this  case  the  defendant  was 
indebted  to  the  plaintiffs,  and  they  obtained  judgment  against 
him,  and  levied  upon  certain  household  furniture  at  the  place 
where  he  resides.     The  furniture  so  levied  upon  was  assigned  by 

(1)  1  M.  &  S.  710.  (2)  9  Bing.  128, 
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an  anr^istered  bill  of  sale,  made  by  Ejeteclmiaiin  to  the  claimant       1S86. 
Rogalski.  Tn 

The  sheriff  placed  a  person  in  charge  of  the  goods  which  he  had       j^^ 
levied  npon  nnder  this  judgment  against  Kretschmann,  and  that  ^• 

person  remained  in  charge  some  little  time.  Bat,  in  conseqnence  kavv. 
of  the  inconvenience  felt  by  Eretschmann  of  having  a  man  in  ^^*<»  CJ. 
possession  of  his  furniture,  the  bailiff  took  upon  himself 
to  withdraw  his  man,  and  made  an  arrangement,  according 
to  several  statements  in  the  affidavits  filed,  that  Ejetschmann 
should  act  for  the  officer  in  charge  of  these  goods  then 
in  the  possession  of  the  law.  According  to  these  statements, 
these  goods  being  thus  in  the  possession  of  the  law,  in  charge 
of  an  officer  put  there  by  the  plaintiffs,  it  was  agreed  that,  on 
Ae  withdrawal  of  the  officer,  Kretschmann  should  stand  in  his 
place. 

Things  remained  for  a  considerable  time  in  this  position, 
Eretschmann  not  always  being  actually  present  in  the  house,  but 
going  for  a  short  time  to  his  place  at  Brisbane  Water,  until  on 
one  occasion  theclaimant,  Bogalski,  sent  abailiff  to  Kretschmann's 
house  to  ascertain  if  anybody  was  there.  He,  finding  no  one 
there,  instructed  his  bailiff  to  take  possession,  which  he  accordingly 
did.  The  sheriff  hearing  of  this,  took  possession  of  the  goods, 
claiming  them  under  the  writ.  Bogalski  claims  them  under  his 
bill  of  sale.  The  question  between  these  parties  having  been 
referred  by  his  Honour  to  the  Full  Court  to  determine  what  is 
to  be  done  under  such  circumstances,  are  we  to  authorise  the 
sheriff  to  enforce  the  writ,  or  to  order  him  to  hand  over  the 
goods  to  Bogalski  ? 

The  determination  of  this  question  depends  on  whether  the 
sheriff  can  appoint  the  defendant  to  be  the  person  in  charge  of 
his  own  goods.  There  is  no  authority  one  way  or  the  other.  I 
am  of  opinion,  in  the  absence  of  any  authority,  that  the  sheriff 
may  appoint  the  defendant  to  take  charge  of  goods  then  in  the 
custody  of  the  law.  You  cannot  appoint  as  bailiff  an  infant 
nor  a  married  woman.  But  why  can  not  the  defendant  be 
appointed  7  It  is  a  risk  on  the  part  of  the  sheriff  to  appoint 
a  person  who  may  have  an  interest  in  defeating  the  writ,  and 
who  may  make  the  sheriff  liable  by  abandoning  possession. 
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^^^'       The  defendant  if  put  in  possession  of  the  goods  levied  on  may 

Thx        abandon  his  possession  as  weU  as  a  stranger,  so  that  the  goods 

Bank       ^^  ^^  longer  be  in  the  possession  of  the  law.     Bat  the  question 

-^  ^'  here  is  not  whether  Kretsohmann  abandoned  possession.     The 

MAmr.      case  of  Ackland  v.  Paynter  (3)  shows  that  the  sheriff  is  not  to 

Martin  CJ".  \^q  regarded  as  out  of  possession,  even  although  he  may  be  away 

a  very  considerable  distance,  if   there  were  no   circumstances 

which  show  that  there  was  an  intention  of  abandonment.     In  the 

case  reported  in  Mauls  y.  Sehoyn  (1)  the  sheriff  made  a  levy, 

but  left  no  one  in  charge  of  the  goods  levied  upon,  and  some 

two  or  three  months  afterwards  the  landlord  distrained  for  rent. 

But  in  the  case  now  before  us  there  is  nothing  to  show  that 

Eretschmann  ever  abandoned  the  goods  after  he  was  put  in 

charge  of  them. 

JTimdeyer  J.  WiKDBTiB,  J.  I  am  of  the  same  opinion.  When  this  matter 
came  before  me  in  Chambers,  it  appeared  to  me  that,  as  the  case 
was  a  novel  one,  it  was  better  that  it  should  be  decided  by  the 
Court. 

No  doubt  inconvenience  may  arise  in  consequence  of  our  decision. 
On  the  other  hand,  considering  the  difficulty  in  remote  localities 
in  getting  persons  to  take  possession  of  goods  levied  upon, 
it  may  be  very  desirable  to  take  the  course  which  we  now  do.  It 
appears  tome  that  the  person  whose  goods  are  levied  upon  is  not 
under  any  disability  in  this  respect.  The  defendant  in  this  case 
is  not  a  married  woman  or  an  infant.  No  doubt  when  a  person 
who  has  been  owner  of  goods,  which  he  has  parted  with,  remaons 
in  possession  of  them,  such  a  circumstance  is  evidence  of  fraud. 
It  is  undesirable  that  persons  should  be  so  deceived.  But  we 
are  not  dealing  with  a  case  under  the  Insolvent  Acts.  No  one 
appears  to  have  been  injured  by  the  defendant  remaining  in 
possession  of  his  own  goods.  The  defendant  was  holding  on 
behalf  of  the  sheriff,  and  I  cannot  see  that  he  was  under  any 
disability  preventing  him  from  so  doing. 

innu  J.         Sib  G.  Innss,  J.     I  am  of  the  same  opinion.    The  question 
really  was  narrowed  down  to  the  consideration  whether  the 

(8)8  Price  96. 
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sheriff  miglit  appoint  a  judgment  debtor  aa  Iiis  own  bailiff.  So 
fur  as  I  understand  Mr.  Bogera^  argument  against  that  position^ 
it  was  based  upon  the  well  recognised  law  that  the  property  in 
goods  continues  in  the  debtor  until  "  execution  executed^''  that 
is  to  say,  until  the  goods  seized  are  converted  into  money  ;  and 
that  as  the  property  was  in  the  debtor,  it  was  an  anomaly  to 
allow  him  to  be  the  custodian  of  his  own  goods.  But  the 
possession  is  then  out  of  him  and  in  the  law.  I  cannot  see  that 
he  should  not  be  the  actual  man  in  possession  for  the  purpose  of 
canying  out  the  judgment. 

Ordered  tlyU  the  sheriff  do  pro- 
ceed with  the  writ  of  fi.  fa. 
Claimant  to  pay  coats  of  all 
parties. 

Attorneys  for  plaintifffl :  Bobertson,  Fisher  ^  Balfe. 
Attorney  for  claimant :  Mitchell. 
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B4  STEPHEN :  BmparU  CHAMBERS. 

Pneiic&^MmteMon  on  order  ofJudgo  in  Chamh€r$,  4  Vie.  No.  22,  «te.  27—6 
Fie.  No.  9,  oee.  48 — DeUy^  in  moving  to  tet  aeide  ]proeood/ing». 

Ob  June  2  m  tenntima*  an  order  was  made  by  the  Judge  in  Chambers^that  C. 
ahonlddeliTer  hisbiU  of  ooets  to  S.,  hia  client ;  and  that  C.  should  pay  the  coots 
of  tlie  appEcation.  On  June  80>  S.  issued  a  Jl.  fa.  on  the  order  for  recovery  of 
tbeeosfek  The>l./awasexecutedon  July  2.  On  July  27>  the  order  in  Chambers 
vu  made  a  rule  of  Court.  On  motion  to  make  absolute  a  rule  ntti  applied  for 
OD  Augfost  7  to  set  aside  the/,  fa., 

Hdd,  that  the  proceedings  taken  on  the  order  in  Chambers  were  irregular^ 
iad  that  such  irregularity  was  not  cured  by  the  subsequent  confirmation  by  the 
lUl  Court. 

But  Md,  that  C.  by  his  delay  had  precluded  himself  from  setting  aside  the 


Apra29. 


Martin  C  J. 
FameeiiJ. 

and 
Wiude^for  J. 


Us  discharged  without  ooetk 

MonoH  to  set  aside  a  writ  of  fi.  fa.  dated  Jnne  30,  1885,  on 
an  order  obtained  by  E.  M.  Stephen,  official  assignee  of  tlie 
estate  of  Steplien  Biley^  against  Hugh  J.  Cliambers ;  and  for  an 
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^^^'       order  fchat  the  said  Stephen  ahoald  refund  to  the  said  Chambers 
Me        the  sum  of  17Z.  11a.  6d.  paid  hj  him  to  the  sheriff. 

Mr.  Chambers  was  the  attorney  acting  on  behalf  of  Mr.  Stephen 
in  an  action  in  the  Supreme  Court. 

On  June  2,  1885,  during  an  extension  of  term  for  the  purpose 
of  hearing  certain  causes,  an  order  in  Chambers  was  made  by 
Mr.  Justice  Windeyer,  that  Mr.  Chambers  should  deliver  to  Mr. 
Stephen  a  bill  of  his  costs ;  and  in  the  order  it  was  directed  that 
the  costs  of  and  incidental  to  the  application  should  be  taxed  and 
paid  bj  Chambers  to  Stephen.  This  order  was  served  oii 
Chambers  on  June  3. 

On  June  8  the  costs  were  taxed  at  14Z.  2$.  6d. 

On  June  80,  Stephen  caused  a  writ  of  ^.  fa.,  under  the  order  of 
June  2,  to  be  issued  against  Chambers  for  recovery  of  the  costs 
taxed  under  the  said  order. 

On  July  2  the  writ  was  executed,  and  Chambers  thereupon  paid 
17Z.  11«.  6d.  in  satisfaction  thereof. 

On  July  27,  being  the  first  day  of  term,  on  the  application  of 
Stephen,  the  order  of  June  2  was  made  a  rule  of  Court,  with 
costs. 

On  July  31  the  costs  of  the  said  rule  of  Court  were  taxed  at 
91.  lU.  4d. 

On  August  14  a  rule  nisi  was  granted  on  the  application  of 
Stephen  to  attach  Chambers,  for  non-delivery  of  a  signed  bill  of 
costs,  and  for  non-payment  of  the  sum  of  91.  11«.  4eZ.  After 
service  of  this  rule  nisi  of  August  14,  Chambers  delivered  his  bill 
of  costs,  but  did  not  pay  the  91.  lis.  4(2. 

,  The  rule  was  made  absolute  this  day  (April  29,  J  886),  Want 
(Attorney-General)  and  Balston  moving  for  Stephen,  and 
O^OownoT  showing  cause  on  behalf  of  Chambers. 

On  August  14  an  application  on  behalf  of  Chambers  for  a 
rule  nisi  (which  was  made  on  August  7),  was  granted  to  set  aside 
the  fi.fa.  of  June  30,  and  for  a  refund  by  Stephen  of  17Z.  lU.  6d. 

AprU  29.  O'Oon/nor  for  the  applicant  Chambers.  Execution  cannot  issue 
on  the  order  of  a  single  Judge,  unless  it  has  been  previously 
confirmed  by  the  Full  Court.  By  th6  English  law  there  is  no 
mode  of  enforcing  the  orders  of  the  Court  except  by  attachment. 
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Power  is  given  by  5  Vic.  No.  9,  s.  48,  to  issue  execution  on  such       1886. 
orders ;  but  such  enactment  only  relates  to  orders  of  the  Full         jBe 
Court,  and  does  not  extend  to  orders  of  a  single  Judge.    Neither  ^"'^' 

the  sammons  nor  the  order  state  that  the  Judge  acted  under  the 
powers  conferred  by  4  Vic.  No.  22,  s.  27 ;  and  so  much  of  the 
order  as  direpts  the  payment  of  money  might  have  been  made 
independently  of  that  enactment,  and  did  not  require  the 
confirmation  of  the  Court.  The  confirmation  will  not  relate 
back  so  as  to  validate  the  issue  of  the  writ  of  fi  fa.  As  to  the 
delay,  the  proceedings  took  place  in  vacation,  when  my  client 
was  ilL    The  other  side  were  not  prejudiced. 

« 
The  Attorney-General  (Want)  and  Balaton  showed  cause.     A 

long  correspondence  took  place  between  Mr.  Chambers  and  the 
attorneys  for  the  respondent  before  August  7,  in  which  no  notice 
is  given  by  Mr.  Chambers  that  he  regarded  the  Ji.  fa.  as  illegal. 
The  order  need  not,  on  the  face  of  it,  show  that  it  was  made  in 
pursuance  of  the  powers  granted  by  sec.  27  of  4  Vic.  No.  22,  to 
a  single  Judge  in  vacation.  In  point  of  fact,  it  was  so  stated  in 
Court,  and  the  Judge  made  the  order  acting  as  the  Full  Court. 
The  order  having  been  subsequently  confirmed  by  the  Court, 
everything  done  under  it  is  validated.  The  case  of  Reynolds  v. 
Tree  (1)  is  not  in  point ;  there  the  matter  was  one  of  urgency. 

O^OonnoT,  in  reply.  Reynolds  v.  Tree  (1)  is  conclusive.  The 
correspondence  referred  to  was  an  attempt  to  settle  this  and 
other  matters  in  dispute  between  the  parties. 

Sib  J.  Martin,  C.J.  In  this  case  an  application  was  made  to  a  Marti^^  C J. 
Judge  in  Chambers  that  Mr.  Chambers  should  deliver  his  bill  of 
costs  within  a  certain  time ;  and  the  Judge  made  that  order,  and 
also  directed  him  to  pay  certain  costs.  That  was  an  order  which 
it  was  competent  to  the  Judge  to  make,  quite  irrespective  of  the 
statute  which  gives  to  a  Judge  sitting  in  Chambers  the  same  power 
in  vacation  as  the  Full  Court,  and  which  provides  that  such  order 
shall  not  continue  in  force  after  the  first  day  of  the  next  ensuing 
term  unless  the  Court  shall  otherwise  direct.  The  Judge,  by 
virtue  of  his  powers  as  Judge  of  the  Supreme  Court,  made  an 
(1)  Sup.  Cr.  Pr.    Supplement,  p.  127 :  Sup.  Ot>  11  Oct,  1847. 
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^^^-       order  for  the  deKvery  of  a  bill  of  costs,  and  for  the  payment  of 
Be         money  by  an  attorney,  and  it  was  in  exercise  of  that  power  that 

Stxphxn.      1  v  •  -1  3 

,^  ^.   ^-r   t*ii8  order  was  made. 
Marhti  C.J. 

Mr.  Chambers,  it  appears,  does  not  comply  with  that  order 
by  delivering  the  bill  of  costs  and  paying  the  money.  Before 
anything  is  done  by  him,  an  application  is  made  to  the  Court  to 
confirm  that  order,  which  was  an  order  requiring  no  confirmatioii* 
Then  it  appears  that  that  portion  of  the  order  requiring 
the  delivery  of  the  bill  of  costs  was  complied  with.  Bufc 
before  that  confirmation,  action  was  taken  on  that  portion  of  the 
order  which  required  payment  of  the  costs,  and  it  was  treated  as 
an  order  on  which  a  writ  of  Ji.  fa.  could  issue.  This  writ  was 
issued,  and  the  goods  of  Mr.  Chambers  were  levied  on  and 
attached.  This  writ  was  issued  on  the  order  of  the  Judge  in 
Chambers.  Mr.  Chambers  then  obtained  a  rule  nisi  to  set  aside 
these  proceedings,  and  to  obtain  repayment  of  the  money  paid 
by  him  to  satisfy  the  writ,  which  he  contended  was  an  illegal 
proceeding. 

It  is  quite  clear  that  by  section  43  of  5  Yic.  No.  9,  power  is 
given  to  issue  writs  of  execution  on  decrees  or  orders  of  the 
Supreme  Court,  which  writs  are  to  have  the  effect  of  judgments 
at  law.  By  this  enactment  orders  and  decrees  of  the  Supreme 
Court  are  to  be  treated  as  judgments,  on  which  execution  may 
issue.  This  section  only  relates  to  decrees  and  orders  of  the  Foil 
Court.  It  does  not  embrace  orders  made  by  a  single  Judge,  and 
does  not  give  power  to  issue  execution  on  an  order  of  a  Judge. 
If  it  is  desired  to  issue  execution  on  such  an  order,  it  must  be 
made  a  rule  of  the  Court.  In  this  particular  case,  which  was  not 
one  in  which  the  Judge  was  acting  for  the  Full  Court,  without 
waiting  for  any  confirmation  of  the  order,  a  writ  of  fi.  fa.  was 
issued. 

I  am  of  opinion  that  that  proceeding  was  altogether  irregular, 
and  that  the  confirmation  of  the  order  by  the  Court  did  not  mend 
matters  in  any  way.  If  the  order  for  the  payment  of  costs  was 
stated  as  having  been  asked  for  and  obtained  on  behalf  of  the 
Court,  or  with  a  view  of  issuing  execution,  it  might  be  different. 
But  that  does  not  appear  from  the  proceedings  to  have  been  done* 
I  do  not  wish  to  be  understood  to  say  that  in  all  cases  the 
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jnrisdiction  of  the  Judge  must  be  set  forth.     What  I  am  now       ^^^' 
referring  to  is  that  the  order  made  was  such  as  the  Judge  had         Be 
power  to  make  independently  of  the  statute  to  which  I  have   ^^^  ^'j 
referred.    The  rule  of  Court  confirming  the  order  gave  it  a 
particular   operation  for   the   first  time,    enabling  a   writ    of 
execution  to  be  issued  on  it.     But  the  proceedings,  taken  on  the 
role  before  it  was  made  a  rule  of  Court,  were  irregular. 

Now  comes  this  question — whether  it  is  open  to  Mr.  Chambers, 
after  that  has  taken  place,  to  apply  to  set  aside  the  writ  and 
everything  done  under  it.  It  is  quite  clear  that  in  cases  of 
irregularity  simply,  whether  of  the  service  of  a  writ  or  of  pro- 
ceedings, if  it  is  desired  to  take  advantage  of  such  irregularity, 
the  party  must  come  promptly  to  the  Court ;  and  the  question 
whether  that  had  been  done  depends  on  the  circumstances  of  the 
particular  case.  Less  latitude  would  be  allowed  in  the  case  of  a 
person  who  is  supposed  to  know  the  practice  of  the  Court.  In 
this  case  Mr.  Chambers  is  levied  upon  on  2nd  July.  The  con- 
firmation of  this  order  takes  place  on  the  27th  of  the  month,  and 
on  the  7th  August,  for  the  first  time,  he  makes  this  application. 
I  am  of  opinion  that  this  is  too  late.  The  irregularity  was  the 
issuing  of  the  writ  before  the  confirmation  of  the  order  by  the 
Court.  Mr.  Chambers  first  waits  a  whole  month  after  the  pay- 
ment of  money  by  him  to  release  his  goods,  and  then,  10  days 
after  the  confirmation  of  the  order,  he  applies  to  set  aside  the  writ. 
I  think  that  for  this  reason  the  rule  should  be  discharged,  but 
without  costs. 

Faucxtt,  J.  I  think  the  order  is  irregular,  but  not  on  the  Ihviceti  J. 
ground  relied  on  by  his  Honour.  The  application  was  to  a  Judge 
in  Chambers  under  the  special  Act,  4  Vie.  No.  22.  It  appears 
to  me  that  on  the  statement  of  his  Honour  Mr.  Justice  Windeyert 
88  well  as  the  statements  of  gentlemen  at  the  bar,  that  the 
application  was  to  him  as  representing  the  Full  Court,  although  it 
was  not  so  stated  in  the  application  or  in  the  order  made.  It 
appears  to  me  that  under  those  circumstances  the  order,  however 
properly  made,  is  rendered  useless,  because  it  is  not  stated  in  the 
order  as  drawn  out  that  it  was  made  by  the  Judge  sitting  as  the 
FuU  Court.    When  the  order  is  granted  as  one  of  urgency,  it  is 
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^^^'  laid  down  in  one  case  that  the  order  should  state  that  it  was  a 
Be  matter  of  urgency.  On  the  same  principle^  there  should  be  some 
FauegH  J  ^®^®'®'*®®  ^  ^®  Order  to  show  that  it  was  made  under  the  par- 
ticular power  conferred  on  the  Judge.  There  was,  therefore,  no 
power  to  issue  execution  on  the  order  made. 

Then  comes  this  difficulty — ^the  order  is  made  a  rule  of  Court; 
but  that  fact,  I  concur  with  his  Honour  in  thinking,  does  not  give 
any  particular  efficacy  to  the  order,  which  of  itself  it  did  not 
possess.  The  order  after  being  so  confirmed  might  then  be 
treated  as  an  independent  order;  but  the  action  complained  of 
was  taken  before  the  confirmation. 

There  is  another  difficulty  on  the  part  of  Mr.  Chambers. 
Instead  of  coming  promptly  to  the  Court  to  set  aside  the  order 
as  being  improvidently  made — ^when  there  would  be  no  difficully 
in  amending  the  summons  and  the  order  made  by  the  Judge  in 
Chambers — ^that  step  is  not  taken,  and  instead  of  it  the  present 
application  is  made.  If  such  amendment  had  been  made, 
application  might  then  have  been  made  to  the  Full  Court  for  a  writ 
of  attachment.  Then  comes  the  question  of  delay.  Too  long  a 
time  has  elapsed  to  allow  of  the  present  application  being  made. 
The  delay  was  of  very  great  consequence  to  the  other  side,  and 
it  precludes  the  present  applicant  from  succeeding. 

Windeyer  J.  WiNDEYER,  J.  I  concur  with  their  Houours  in  thinking  that 
this  application  should  be  dismissed.  But  I  do  not  understand 
the  Court  as  saying  that  in  all  applications  to  a  Judge  in  Chambers, 
under  section  27  of  4  Vie.  No.  22,  notice  should  be  given  either 
in  the  summons  that  the  Judge  is  asked  to  exercise  the  powers 
given  by  that  enactment,  or  that  in  every  order  it  should  be  stated 
that  the  Judge  is  acting  under  the  special  provisions  of  that 
section.  I  concur  with  their  Honours  in  thinking  that  in  the 
kind  of  case  now  before  us  it  would  be  right  that  such  notice 
should  be  given  in  the  summons,  and  that  the  order  shoxdd  state 
that  the  Judge  has  exercised  the  special  powers  given  to  a 
single  Judge  by  this  section.  There  is  a  distinction  between 
the  powers  of  a  Judge  acting  in  vacation  and  the  powers  of  a 
Judge  acting  in  term  time.  By  the  first  p  art  of  the  section  general 
power  is  given  to  the  Judge,  in  order  to  prevent  the  mischief 
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Stbphsn. 
Windeyer  J. 


whicli  would  arise  through  the  delay,  to  exercise  the  powers  of  the  ^^^' 
Fall  Court  in  vaoation.  It  is  unnecessary  that  the  summons  or  Be 
order  made  in  such  cases  should  call  attention  to  the  fact  that 
the  Judge  is  exercising  the  power  conferred  by  that  section. 
That,  however,  is  not  the  case  where  the  Judge  is  acting  in  term 
time  under  the  proviso  to  that  section.  It  is  very  reasonable, 
when  a  Judge  is  called  upon  to  exercise  that  particular  power 
in  term  time,  that  notice  should  be  given  in  the  summons,  and 
that  there  should  be  a  statement  in  the  order  that  he  acts  under 
the  power  conferred  by  the  section,  as  there  is  a  wide  distinction 
between  the  exercise  of  the  general  powers  of  the  Court  when 
the  Court  is  sitting  and  when  it  is  not  sitting,  and  the  summons 
and  order  should  show  why  the  Court  was  not  applied  to.  I 
nnderstand  the  judgment  of  the  Court  to  be  that  it  is  only 
necessary  in  this  particular  kind  of  case  that  such  a  notice  should 
be  given  when  the  order  is  made  in  vacation;  but  in  all  applica- 
tions made  in  term  time  notice  should  be  given  in  the  summons^ 
and  a  recital  of  the  powers  under  which  the  Judge  acted  should 
be  contained  in  the  order. 

Rule  discharged,  without  coats. 

Attorneys  for  respondent :  Stephen,  Laurence  Sf  Jaqvss, 


OSBOBNE  V.  BOBISON.  April  30. 


EwecuHon  after  paytneni  of  Judgment — IHstrict  Cowrt  Acts  Amendment  Act, 
1884  (47  Vie.  No.  7)>  eee.  l-~Treepa»»  wiU  not  Ue  while  judgment  ie  outttanding.    MaHin  C.J. 

Faueett  J. 
Action  of  trespass  and  troTer.    The  defendant  commenced  an  action  in  the  and 

Diftriet  Court  against  the  plaintiif  for  a  debt,  and  caused  to  be  issued  a  '^^'^^  ^' 
■ammons  in  accordance  with  sec.  1  of  the  District  Court  Acts  Amendment  Act, 
1884  (47  Vic.  No.  7),  in  the  form  prescribed  by  Schedule  A,  cslling  upon  the  now 
pUintiff  to  give  notice  of  intention  to  defend.  The  plaintiif,  without  giving  such 
Botiee,  paid  the  debt  and  costs  to  the  defendant.  The  defendant's  attorney 
having  received  no  notice  of  this  payment,  entered  up  judgment^  and  issued 
sieeution  and  levied  on  the  plaintilTs  goods.  The  plaintiif  thereupon  sued  in 
traipan  and  trover.  The  defendant  justified  under  his  writ  of  fi,  fa.  The 
plaintiff  replied  that  before  judgment  or  execution  he  had  paid  the  debt  and 

V.8.WJEL»  YoL  vn.  Law,  N 
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1886.        oo8t8,  and  that  the  defendant,  with  full  knowledge  that  the  debt  had  been 


OSBOBNE 

V, 
SOBISON. 


'  Batiflfied,  wrongfully  authorised  the  execution. 

Held,  on  demunrer,  that  the  replicatbn  was  bad,  as  the  judgment  had  not 
been  set  aside. 

8«mbU  (per  Mabtin,  CJ.)«  that  an  action  might  have  been  brought 
for  maliciously  and  without  reasonable  or  probable  cause  procuring  the  writ  of 
execution  to  issue. 


Demueeer.  Declaration  : — 1.  For  that  the  defendant  broke 
and  entered  a  dwelling-house  of  the  plaintiff^  situated  at  WoUon- 
gongy  in  the  colony  of  New  South  Wales^  and  made  a  noise  and 
disturbance  therein  for  a  long  time^  and  removed,  took,  and 
carried  away  the  fixtures  and  goods  of  the  plaintiff  therein,  and 
disposed  of  the  same  to  the  defendant's  own  use ;  and  expelled 
the  plaintiff  and  his  family,  and  kept  them  so  expeUed  for  a  long 
time,  whereby  the  plaintiff  was  greatly  injured  in  his  credit  and 
reputation,  and  was  prevented  from  carrying  on  his  business, 
and  incurred  great  expense  in  procuring  the  return  of  his  said 
fixtures  and  goods,  and  was  otherwise  greatly  injured. 

2.  For  that  the  defendant  converted  to  his  own  use,  and 
wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of  the 
plaintifPs  goods,  that  is  to  say,  household  furniture;  whereby  the 
plaintiff  was  prevented  from  carrying  on  his  said  business,  and 
incurred  great  expense  in  procuring  the  return  of  his  said  goods, 
and  was  otherwise  greatly  injured.     And  the  plaintiff  claims  5002. 

Plea — ^And  for  a  second  plea,  the  defendant,  as  to  the 
first  and  second  counts,  says  that  the  now  defendant  commenced 
an  action  in  the  District  Court  at  WoUongong,  against  the 
now  plaintiff  for  a  debt  or  liquidated  demand  in  money^ 
and  caused  to  be  entered  a  plaint  against  the  now  plaintiff, 
and  thereon  to  be  issued  a  sunmions  to  the  effect  given  in  Schedule 
A.  to  the  Act  (47  Vic.  No.  7).  And  the  defendant  says 
that  the  said  Court  had  jurisdiction  over  the  matter  aforesaid, 
and  that  the  said  summons,  together  with  the  particulars  of 
claim,  were  personally  served  on  the  now  plaintiff,  who  was  then 
resident  within  the  district  from  which  the  summons  issued.  Yet 
the  now  plaintiff  did  not  within  eight  days  after  such  seryice 
give  notice  in  writing  to  the  registrar  of  his  intention  to  defend 
the  said  action.     Whereupon  the  now  defendant  within  three 


VOL  VU.j  CASES  AT  LAW.  195 

months  after  the  expiration  of  such  eight  days  as  aforesaid,  ^^^• 
caased  to  be  filed  an  affidavit  of  due  service  of  such  summons  Osbobni 
together  with  an  account  of  what  was  justly  due  to  him  verified  bobibon. 
by  oath.  And  on  the  22nd  Dec.,  1885,  judgment  was  thereon 
entered  up  i^ainst  the  now  plaintifE  for  the  amount  of  91.  7«.  6(2. 
and  costs  13^.,  fixed  in  accordance  with  the  provisions  of  section 
1  of  the  Act  (47  Vie.  No.  7) .  And  for  the  purpose  of  carrying  the 
said  judgment  into  efiect,  a  warrant  of  execution  was  issued  in  due 
form  by  the  registrar  of  the  scud  District  Court,  addressed  to  the 
bailiff  and  assistant  bailiffs  of  the  said  Court,  requiring  and  order- 
ing[  them  forthwith  to  make  and  levy  by  distress  and  sale  of  the 
goods  and  chattels  of  the  now  plaintiff,  wheresoever  they  might 
be  found  within  the  district  aforesaid :  the  sum  stated  at  the  foot 
of  the  warrant  being  the  amount  due  to  the  now  defendant 
nnder  the  said  judgment,  including  costs  of  execution.  And 
thereupon  the  said  bailiffs  as  aforesaid,  by  virtue  of  the  said 
warrant,  and  within  the  said  district,  entered  into  the  dwelling- 
boose  of  the  now  plaintiff,  the  outer  door  thereof  being  then 
open,  in  order  to  seize  and  take,  and  did  seize  and  take  the  said 
goods  and  chattels  of  the  now  plaintiff,  the  same  then  being  in 
the  said  dwelling-house  and  in  the  said  district,  for  the  purpose 
of  levying  the  moneys  so  directed  to  be  levied  as  aforesaid, 
which  are  the  alleged  trespasses. 

Bbplicatiok  : — 2.  And  for  a  second  replication  to  the 
defendant's  second  plea,  the  plaintiff  says  that  upon  the 
issuing  of  the  said  summons,  and  before  the  entering  up  of 
the  said  judgment  and  of  execution  in  the  said  plea  mentioned, 
the  plaintiff  paid  to  the  defendant  91.  148.  6d.,  being  the  full 
amount  of  the  debt  and  costs  demanded  by  the  said  summons. 
And  the  defendant  accepted  from  the  plaintiff  the  said  sum  of 
92.  149.  6d.  in  full  satisfaction  and  discharge  of  the  claims  of  the 
defendant  against  the  plaintiff.  Yet  the  defendant,  after  duly 
receiving  payment  of  the  said  debt  and  costs  as  aforesaid,  and 
with  full  knowledge  of  the  premises,  wrongfully  authorised  and 
caused  to  be  committed  the  entry  and  seizure  in  the  said  plea 
mentioned,  which  are  the  grievances  complained  of. 

DsMUBBBB  to  the  replication  : — The  points  for  argument  being : 
1.  That  it  is  not  aU^ed  that  the  defendant  in  the  employment 
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1886.       of  process  acted  maliciously,  and  without  reasonable  and  probable 

Obbobnb     cause.     2.  That  the  replication  does  not  state  that  the  plaintiff, 

BomsoN.     ^^   ^^^  ^^™®   ^^  payment,  paid   the  whole  sum   to  which  the 

defendant  was  then  entitled.     3.  That  the  replication  confesses 

but  does  not  avoid  the  defendant's  plea.    4.  That  the  replication 

is  a  departure  from  the  declaration. 

Barley,  Q.C.  {Field  with  him),  for  the  defendant,  in  support  of 
the  demurrer.  The  replication  is  bad,  inasmuch  as  it  confesses 
but  does  not  avoid  the  plea.  The  plaintiff's  proper  course  was 
to  have  applied  to  set  aside  the  judgment  before  bringing 
trespass  ;  or  to  have  brought  an  action  on  the  case  for 
maliciously  and  without  reasonable  and  probable  cause  issuing 
the  writ  of  fi.  fa. :  Ducy  v.  Stevens  (1).  Here,  though  the 
defendant  had  notice  of  the  payment  of  the  debt,  the  judgment 
was  regularly  signed.  The  action  ought  to  be  for  maliciously, 
&c.,  issuing  the  writ.  Trespass  will  not  lie  while  a  judgment 
and  execution  are  outstanding.  The  writ  of  execution  is  good. 
Malice  and  want  of  reasonable  and  probable  cause  ought  to 
have  been  pleaded,  but  if  pleaded  in  reply  would  have  amounted 
to  a  departure.  The  judgment  not  having  been  set  aside,  the 
writ  of  execution  is  good  :  De  Medina  v.  Orove  (2) :  Suffer  v. 
Allen  (3).  The  plaintiff  was  estopped  by  the  judgment  from 
denying  that  the  money  was  due.  Lastly,  the  plaintiff  ought  to 
have  given  notice  to  the  registrar,  as  required  by  sec.  1  of 
47  Vic.  No.  7. 

[Sir  G.  Innbs,  J.,  referred  to  Oolding  v.  Eyre  (4)  as  hardly 
bearing  out  the  note  in  Bullen  v.  Leake,  p.  353.] 

Browning,  for  the  plaintiff,  in  support  of  the  replication.  The 
debt  and  costs  having  been  paid,  as  it  was  admitted,  before 
judgment,  the  judgment  and  all  subsequent  proceedings  were  null 
and  void ;  and  it  was  therefore  not  necessary  to  set  them  aside 
as  irregular.  It  is  sufficient  to  sue  in  trespass  :  Bates  v.  Pilling 
(5).     Ducy  V.   Stevens   (1)   is   distinguishable :   for  there   the 

(1)  6N.S.W.  L.R.  100.  (4)  10  C.B.  N.S.  592;  26  LJ.  C.P. 

(2)  10  Q.B.  172.  277. 

(8)  L.B.  2  Ex.  15.  (5)  6  B.  &  C.  38. 
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defendant  was  not  aware  until  after  the  writ  had  been  executed,        1886. 
that  the  plaintiff  had  paid  the  amount  of  the  judgment.     Here     OflBOBNx 
payment  was  made  to  the  defendant.     The  defendant's  duty  was^     Bobison. 
on  receiving  payment^  to  prevent  any  further  steps  being  taken :    ■ 
Von  Meyer  v.  Taylor  (6).     If  the  plaintiff  cannot  maintain  this 
action,  he  will   have  no  remedy  for  the  wrong  which  he  has 
suffered. 

Darley,  Q.G.^  was  not  called  upon  to  reply. 

SiK  J.  Maetin,  C.J.  During  the  progress  of  the  argument/ 1  Martin  C J, 
was  struggling  hard  to  take  a  view  of  the  case  favourable  to  the 
plaintiff.  It  is  certainly  a  case  of  hardship  that  he  should  so  far 
be  defeated  at  this  moment  by  objections  taken  by  the  defendant. 
Here  the  plaintiff  owed  money  to  the  defendant,  received  a 
sommons,  paid  the  debt  and  costs  to  the  defendant,  who  actually 
received  the  money,  and  yet  the  defendant  entered  up  judgment, 
iasned  a  writ  of  execution,  and  levied  on  the  plaintiff's  goods. 
For  that  proceeding  this  action  of  trespass  is  brought.  The 
defendant  pleads  the  judgment  and  execution.  To  that  there  is 
a  replication  that  before  judgment  the  amount  had  been  paid. 

That  replication  ought,  apart  from  technicalities,  to  be  an 
answer  to  the  plea.  But  upon  the  current  of  decisions  I  am  of 
opinion  that  it  is  not  an  answer.  The  difiSculty  is,  that  there  is 
a  judgment  standing  which  had  been  regularly  obtained  and 
iBsued.  It  is  admitted  that  the  money  was  paid,  and  that  the 
defendant  knew  of  such  payment.  The  action  should  have  been 
for  maliciously  or  without  reasonable  and  probable  cause 
procuring  the  writ  of  execution  to  issue  -,  or  the  judgment  shoald 
liave  been  set  aside.  But  upon  these  pleadings  the  plaintiff  is  in 
a  different  position  to  that  in  which  he  would  have  been  if  he 
had  brought  his  action  originally  against  the  defendant  for 
maliciously  and  without  reasonable  or  probable  cause  setting  the 
law  in  motion.  Even  if  we  were  to  grant  that  the  allegations  in 
the  replication  amounted  to  an  allegation  of  malice,  we  shoald 
still  be  met  with  the  objection  that  that  would  amount  to  a 
departure.  I  regret  very  much  that  I  am  compelled  to  giv© 
judgment  upon  this  demurrer  for  the  defendant,  and  I  sympathise 

(6)  12  S.C.R.  252. 
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with  the  nnf  ortnnate  position  of  the  plainti£E.  Bnt  the  weight  of 
authority  tends  to  show  that  before  trespass  can  be  brought  the 
judgment  must  be  set  aside. 

Faucett^  J.  I  am  of  the  same  opinion.  The  judgment  ought 
to  have  been  set  aside.  As  in  malicious  prosecution  no  action 
will  lie,  however  wrongful  the  prosecution  might  have  been, 
while  the  conviction  is  still  in  force;  so  here,  even  if  the 
plaintiff  had  brought  his  action  for  having  maliciously  and 
without  reasonable  and  probable  cause  sued  out  this  writ  of 
execution,  he  would  still  be  met  with  the  answer  that  the 
judgment  was  existing. 


Innet  J.         Stb  G.  Innes,  J.,  concurred. 


Judgment  for  the  defendant. 


Attorney  for  plaintiff  :  Russell,  by  Abbott  8f  Dodds. 
Attorney  for  defendant  :  T.  Thornton  Gfray. 


May  21. 


Martin  C.J. 

Fawieit  J. 

and 

/fines  J. 


ie  COX  :  Em  PaHe  THE  AUSTRALIAN  JOINT  STOCK  BANK. 

Jnfolvency — AddUional  valuation  of  security  dUeovered  after  oHgiiMl  vatwUvin 

focM  made. 

The  bank  valued  oertain  securitieB  of  the  insolyent,  whioh  they  held,  and 
proved  for  the  residae.  A  plan  of  distribution  was  confirmed,  and  a  dividend 
paid.  Afterwards  the  bank  discovered  other  equitable  securities  which  had 
been  overlooked,  and  applied  to  be  allowed  to  re-value  the  securities  held  by 
them.    The  Chief  Commissioner  refused  to  allow  such  re-valuation. 

HAdf  on  appeal,  that  there  was  nothing  in  the  Act  to  prevent  the  valuation 
of  an  additional  security  which  was  forgotten  at  the  time  when  the  original 
valuation  was  made.    Appeal  allowed. 

Insolvency  Appeal.  Motion  on  behalf  of  the  Australian  Joint 
Stock  Bank^  to  set  aside  an  order  of  the  Chief  Commissioner^  of 
21st  Aprils  refusing  to  allow  the  bank  to  re-valae  the  securities 
held  by  it  in  the  insolvent  estate  of  R.  W.  Cox. 

On  3rd  July,  1885,  the  insolvent  sequestrated  his  estate,  being 
then  indebted  to  the  bank  in  the  sum  of  67882.  lis.  2d.,  for 
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which  the  bank  held  certain  securities.  The  bank  valued  these  .__J^* 
secnrities  (consisting  of  grants  and  conveyances  of  land)  at  Be 
97SL, and,  on  19th  August,  proved  for  the  residue,  5810Z.  lis.  2d. 
At  that  time,  the  manager  of  the  bank  believed  that  those  were 
all  the  securities  held  by  the  bank.  On  23rd  Nov.,  a  plan  of 
distribution  was  approved  of  ;  and  on  19th  Dec.,  a  dividend  was 
paid.  The  manager  afterwards  discovered  that  the  bank  held 
other  securities,  in  respect  of  certain  conditional  purchases 
deposited  by  the  insolvent  in  the  bank.  The  bank,  therefore, 
asked  to  reduce  their  proof  by  the  sum  of  8302.,  the  value  of 
these  securities.  There  were  only  two  other  creditors,  who 
preyed  debts  amounting  to  about  200Z. 

Barley,  Q.O.  {Pring  with  him),  for  the  appellant  bank.  We  May  21. 
are  entitled  to  amend  our  proof  and  to  add  to  the  security  valued 
by  us  those  other  securities  which  we  have  only  now 
discovered.  That  security  is  only  an  equitable  mortgage,  and 
we  must  come  to  the  Court  in  order  to  make  a  title.  We  do  not 
want  to  be  compelled  to  proceed  in  Equity  to  procure  an  order 
for  the  sale  of  the  properties  comprised  in  the  mortgage.  We 
are  entitled  to  correct  our  valuation :  Humphrey  v.  Lobb  (1)  : 
B»  parte  Bagehaw  (2) ;  where  it  was  held  that  if  a  creditor  has, 
by  mistake,  omitted  a  part  of  his  security  from  the  proof  of  his 
debt,  he  may  rectify  such  proof.  The  statute  on  which  that 
case  was  decided  does  not  contain  the  words  in  section  89  of  the 
Insolvent  Act  (5  Vic.  No.  17)  ''without  prejudice  to  such  valuation 
being  afterwards  corrected.'' 

0.  B.  Stephen,  for  the  official  assignee.  If  a  creditor  does  not 
claim  a  security  which  he  has,  and  value  it  and  deduct  its  value 
for  his  proof >  such  security  remains  part  of  the  insolvent  estate  ; 
and  the  official  assignee  has  the  right  to  demand  that  the 
moniments  of  title  should  be  delivered  up  to  him.  The 
application  made  here  is  not  for  a  correction  of  proof,  but  to 
amend  the  proof  already  made  by  the  addition  of  other  securities. 
It  is  not  like  the  case  of  Humphrey  v.  Lohb  (1),  where  the  question 
was  whether  the  creditor  could  correct  his  valuation  of  a  security. 
Here  the  bank  has  made  a  final  valuation,  and  has  proved  for 

(1)  18  S.C.E.  Eq.  1  (2)  18  CK  D.  804. 
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^^^  tlie  balance  and  voted  in  respect  of  saoh  balance.  The  achenie 
Rb  of  distribution  has  been  approved  of  and  dividends  paid  on  the 
footing  of  such  scheme.  The  official  assignee  has  a  right  to 
exercise  his  option  in  view  of  the  whole  of  the  securities :  an 
option  as  to  individual  properties  places  the  official  assignee  at  a 
disadvantage.  There  may  be  a  small  undervalue  of  each  pro- 
perty^ not  sufficient  to  induce  the  official  assignee  to  take  any  one 
over ;  but  if  the  properties  had  been  valued  together,  the  under- 
value might  be  such  that  he  would  elect  to  take  them  at 
the  valuation.  The  confirmation  by  the  Insolvent  Court  of  the 
plan  of  distribution  has  the  effect  of  a  judgment  :  section  91. 
If  the  creditor  omits  to  value  a  security,  but  proves  for  the 
whole  of  his  debt,  it  is  equivalent  to  an  abandonment  by  him  of 
his  security.  The  creditor  must  disclose  his  security,  or  he  will 
be  taken  to  have  abandoned  it :  Ex  parte  Bolfe  (3) ;  ExparU 
Spicer  (4).  In  the  cases  referred  to  in  Bx  parte  Bagehaw  (2)  a 
re- valuation  was  asked  for  of  a  security  already  disclosed.  The 
bank  has  been  guilty  of  laches,  and  they  should  pay  costs. 

Martin  C J.  SiB  J.  Mabtik,  C.J.  In  this  case,  the  bank  held  certain 
securities  over  property  belonging  to  the  insolvent,  and,  in  dne 
course,  they  proceeded  to  prove  in  respect  of  their  debt  on  the 
estate,  and  valued  certain  securities,  which,  so  far  as  we  can 
gather,  they  supposed  were  all  that  they  held  at  that  time.  The 
valuation  which  they  put  on  those  securities  was  accepted  by  the 
official  assignee,  who  allowed  the  bank  to  retain  them,  and  to 
prove  for  the  residue  of  the  debt.  After  the  bank  had  so  proved, 
the  official  assignee  filed  a  plan  of  distribution,  and  dividends 
were  allotted  to  the  creditors,  and  among  those  creditors  to  the 
bank.  After  this  had  been  done,  and  after  all  the  property  of 
the  insolvent  had  been  sold  by  the  appellants  with  the  consent 
of  the  official  assignee,  the  appellants  discovered  that  they  had 
other  securities  of  the  insolvent  in  their  possession,  taken,  it 
appears,  by  one  of  their  branch  banks.  Having  discovered 
these  other  securities,  application  is  made,  after  the  plan  of 
distribution  had  been  filed,  and  after  the  dividends  had  been 
paid  by  the  bank,  for  the  purpose  of  calling  upon  the  official 

(8)  8  Mont.  A  Aj.  306  :  8  Dea.  481.  (4)  18  L.T.  N.S.  66. 
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assignee  to  elect  whether  he  would  take  these  other  secarities  or        l^se. 
not.     The  Commissioner  of  Insolvent  Estates  was  of  opinion         Me 
that  it  could  not  be  done  :  and  he  refused  to  allow  the  valuation    „    ^^'   , 
of  the  bank  to  be  submitted.     Against  that  decision  the  present 
appeal  is  made. 

I  am  of  opinion  that  there  is  nothing  whatever  in  this  39th 
section,  or  in  any  other  section,  to  prevent  the  bank  from 
valoing  this  additional  security  after  they  had  made  these 
valuations  of  their  other  securities.  By  the  39th  section,  it  is 
directed,  "that  if  a  creditor  holds  a  security,  he  shall  be  obliged  in 
the  affidavit  produced  by  him  at  the  time  of  proving  his  debt,  to 
put  a  value  upon  such  security  so  far  as  his  debt  may  thereby  be 
covered,  and  to  deduct  such  value  from  the  debt  proved  by  him, 
and  to  give  his  vote  in  all  matters  respecting  the  insolvent 
estate,  as  creditor  only  for  the  balance.'^  There  is  also  a  proviso: 
— ''  That  no  creditor  who  shall  hold  any  security  or  lien,  shall  be 
entitled  to  any  preference  or  advantage  in  respect  thereof,  or  to 
reckon  as  a  part  of  his  debt  covered  thereby,  any  debt  which 
shall  have  arisen  or  accrue  to  him  subsequent  to  the  order  for 
sequestration.'' 

I  see  nothing  there  to  prevent  this  additional  valuation — ^this 
valuation  of  a  security  which  was  forgotten  at  the  time  when  the 
original  valuation  was  made.  One  consequence  has  followed, 
which,  so  far,  is  prejudicial  to  the  creditors.  If  this  security  is 
to  be  made  available,  the  bank  has  been  allowed  to  prove  for  a 
larger  amount  than  it  was  entitled  to.  That  prejudice  to  the 
estate  of  the  insolvent  has  arisen.  What  follows  from  that  ? 
The  bank  may  be  made  to  refund  that  sum,  be  it  large  or  small. 

With  reference  to  putting  a  value  on  this  additional  security, 
I  see  nothing  in  the  Act  to  militate  against  that  course  being 
taken.  The  case  of  Humphrey  v.  Lohh  (1)  does  not  touch  the 
point.  I  know  of  no  case  where  it  has  been  held  that  the  holder 
of  a  mortgage^  either  legal  or  equitable,  who  has  proved  his  debt 
without  taking  notice  of  his  security,  must  be  taken  to  have 
given  it  up.  The  case  in  the  Law  Times  (4)  is  not  a  case  of  that 
kind.  There,  the  holder  of  a  second  mortgage,  who  had  proved 
the  whole  of  his  debt,  was  not  allowed  to  have  his  proof 
expunged,  as  having  been  nmde  through  inadvertence,  and  to 
N.S.W.B.,  Vol.  VII..  Law.  O 


202  CASES  AT  LAW.  [N.  S.  W.  B. 

^^^'       claim  the  proceeds  of  the  mortgaged  property  in  part  payment  of 

Re         his  debt^  and  a  dividend  npon  the  balance  out  of  the  estate. 
Cox 
^  -^.   In.  T        That  does  not  amount  to  bji  abandonment  of  the   secunty. 
martin  O.J.  *   i    • 

The  mere  fact  of  the  bank  proving  and  not  taking  notice  of  their 

mortgage   security^  cannot  compel  them  to  give  it  up.    I  can 

understand  a  lien  disappearing,  but  here  the  mortgage  is  still 

existing;  and  the  bank,  the  holders  of  it,  are  now  entitled  to 

bring  it  forward  and  ask  to  have  it  valued.     The  official  assignee 

will  either  pay  the  amoant  and  take  the  security,  or  the  bank  will 

take  the  security,  and  the  Commissioner  will  direct  the  reduction 

of  the  dividend  allowed  to  the  bank,  which  will  be  compelled  to 

make  a  refund.     As  all  this  trouble  has  been  brought  about  by 

the  mistake  of  the  bank,  and  as  the  estate  has  been  put  to 

considerable  expense,  while  we  grant  the  present  application, 

we  think  that  the  bank,  ought  to  pay  the  costs. 

Faueett  J.  Faucbtt,  J.  I  am  of  the  same  opinion.  Seeing  that  the  Act 
was  passed  for  the  purpose  of  distributing  the  estate  of  an 
insolvent,  I  cannot  see  why  the  bank  should  not  be  allowed  to 
value  this  security.  Take  the  case  of  a  lien.  If  we  have  a 
debt  to  the  amount  of  6000Z.,  and  we  have  an  article  of  value 
in  our  possession,  on  which,  so  long  as  we  retain  it  in  our 
possession,  we  have  a  lien ;  suppose  we  give  it  up,  there  is  an 
end  of  the  lien.  Here  is  a  mortgage,  which  is  nearly  in  the 
same  position  as  a  lien.  The  securities  held  by  the  bank  were 
valued  in  the  ordinary  way,  and  the  bank  proved  for  the  balance. 
There  is  no  application  to  amend  that  valuation.  The  official 
assignee  had  the  choice  either  of  taking  the  security  at  the 
amount  at  which  the  bank  valued  it,  or  of  giving  it  up  to  the 
bank.  There  is  no  alteration  asked  for  with  reference  to  that 
part  of  the  proceedings;  this  appeal  has  reference  to  other 
securities  not  known  to  the  bank  to  be  in  existence  at  the  time 
of  making  the  valuations.  Under  these  circumstances,  the 
bank  says  that  it  has  securities  which  it  was  not  aware  of,  and 
asks  to  be  allowed  to  value  them  and  to  have  the  debt  for 
which  proof  was  made  diminished  by  that  amount. 

It  is  said  that  the  official  assignee  could  not  exercise  the  option 
of  taking  these  deeds  at  the  value  put  upon  them.     That  con- 
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tention  is  unreasonable.  I  pat  this  case^  as  showing  the  absolute 
injustice  and  inequity  of  refusing  such  an  application.  Sup- 
posing that  these  deeds  were  worth  lO^OOOZ.,  the  total  amount  of 
debts  being  6000Z.  Could  the  official  assignee  claim  those 
deeds?  In  that  case,  we  see  how  inequitable  it  would  be  to 
refuse  to  allow  the  bank  to  take  the  course  which  it  proposed  to 
take.  According  to  law,  and  according  to  equity,  this  application 
is  a  proper  one,  and  should  not  be  refused.  If  there  were  any 
ground  for  saying  that  the  bank  intentionally  omitted  to  value 
these  deeds,  it  might  be  difEerent.  We  are  not  asked  to  say 
what  would  be  done  if  the  bank  acted  intentionally.  Taking 
the  fact  to  be  that  the  bank  was  not  aware  of  the  existence  of 
these  deeds  when  it  made  the  valuation  of  the  securities  in  its 
possession,  I  think  that  now  that  other  securities  have  been 
discovered,  the  bank  ought  to  be  allowed  to  value  them. 

SiE  G.  Innss,  J.  It  seems  to  be  a  matter  of  principle  which 
has  induced  the  bank  to  litig^ate  this  question,  because  the  costs 
will  amount  to  more  than  the  difference  between  what  they 
would  receive  if  they  are  right,  and  what  they  would  receive 
if  the  official  assignee  is  right. 

I  concur  entirely  with  their  Honours,  basing  my  opinion  on 
the  reasons  given  by  them.  But  I  am  not  prepared  to  say  that 
in  some  cases  the  Court  would  not  hold  that  the  creditor  had 
abandoned  even  a  mortgage,  so  as  to  vest  it  in  the  insolvent 
estate.  Here,  however,  there  was  a  clear  mistake  on  the  part  of 
the  bank.  There  was  no  concealment  of  the  security,  but  a 
bona  fide  mistake.  Under  these  circumstances,  where  the  mis- 
take is  clearly  made  out,  the  Court  is  almost  bound  to  allow 
that  which  the  creditor  asks.  He  may  be  at  liberty  to  come  in 
and  bring  in  these  additional  securities,  but  not  known  and 
valued  securities.  In  this  case  the  security  was  unknown  to 
the  bank  when  they  valued  the  other  securities,  and  was 
inadvertently  omitted  by  them  when  making  the  valuation. 

Rule  absolute,  vnthout  coats.  All  costs 
in  the  Oov/rt  below,  and  all  further 
costs  to  be  paid  by  the  bank. 

Attorneys  for  the  appellant  bank  :    Robertson,  Fisher  ^  Ralfe. 

Attorneys  for  official  assignee  :  Stephen,  Laurence  Sf  Jaques. 


1886. 


Ite 

Cox. 
Fau0eU  J. 


Tnnes  J* 
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"iBSe.  jp,  paHe  BLICK. 

^^  27.       j^Zosed  Lcmdt  Protedum  Act  (18  Vic.  No.  21),  sec,  1— UiOow/ulty  fwnatmny  <m 

premtsM. 
JfarHn  C.J. 
IRncltfyer  J.       The  defendant  having  entered  premises  for  a  lawfol  purpose,  refused  to  lea^e 

aiid  when  that  purpose  had  been  effected.     On  hia  being  oon.Ticted  under  section  1         | 

of  the  IncloMd  Land9  PrctetHtm  Act, 
Held  that  the  conviction  was  good. 

Prohibition.     The  appellant  had  been  convicted  on  an  informa-       f 
tion  under  the  Inclosed  Lands  Protection  Act  (18  Vic.  No.  27), 
sec.  1,  for  entering,  without  lawful  excuse,  the  enclosed  lands  of 
Mr.  Wilkinson,  of  Coolalta. 

The  prosecutor,  a  wine-grower,  was  also  a  road  trustee,  and 
had  advertised  for  tenders  for  the  construction  of  a  certain  road. 
The  tenders  were  to  be  sent  to  Wilkinson's  cellars.  The 
appellant  sent  in  a  tender  and  went  to  the  cellars,  when  lie  was 
told  that  his  tender  had  not  been  accepted.  He  refused  to 
leave,  and  in  consequence  of  such  refusal,  Wilkinson  instituted 
these  proceedings  against  him. 

The  magistrate  having  convicted  him,  a  rule  nisi  for  a 
prohibition  was  granted  on  the  grounds — 1.  That  the  defendant 
having  a  bond-fide  claim  of  right  to  be  there,  the  jurisdiction  of 
the  magistrate  was  ousted ;  2.  That  the  conviction  was  bad  for 
imposing  a  penalty  of  £3,  to  be  paid  in  three  days,  or  in  default 
the  defendant  to  go  to  gaol  for  one  month,  whereas  the  penalty 
authorised  by  the  Act  was  £5,  or  in  default  levy  and  distress,  or 
in  default  of  distress,  imprisonment. 

Teece,  for  the  applicant,  cited  Ex  parte  Desmond  (1). 


MarHn  G.J. 


May  27.  SiB  J.  Martin,  C.J.     The  information  in  this  case  is  not  in  the 

terms  of  the  enactment.  It  runs  thus — "  That  the  defendant  did 
wilfully  trespass  on  private  lands  in  the  occupation  of  the  said 
Wilkinson,  and  refused  to  leave  the  said  lands  when  requested 
by  the  said  Wilkinson.''  The  Act  (sec.  1)  enacts  "that  any 
person  who  shall  without  lawful  excuse  enter  into  the  enclosed 
lands  of  any  other  person  without  the  consent  of  the  owner  or 

(1)  5  S.CIt.  387. 


VOL  VIL]  CASES  AT  liAW.  206 

occapier^  or  tlie  person  in  charge  of  the  same^  shall  forfeit  and        ^8^* 
pay,"  &C.  JS»  parte 

As  to  the  original  entry  there  can  be  no  question  that  on  the  "^^* 
evidence  the  present  appellant  was  quite  right  in  going  to  Mr^ 
Wilkinson's  cellars.  Tenders  were  invited  and  tenderers  notified 
U)  send  in  applications  to  the  cellar  of  the  prosecutor.  The 
appellant  went  there^  and  was  told  that  his  tender  was  not 
acce  >ted.  When  he  was  told  the  result  he  had  no  right  to  stop. 
Eyotj  moment  he  was  there  after  being  so  told  was  equivalent 
to  an  entry  withont  leave,  otherwise  by  drunkenness  and 
misconduct  much  annoyance  might  be  caused.  That  was  a  cleiir 
viclat'on  of  the  section.  Though  he  went  there  rightly  in  the 
first  instance,  still  in  staying  there  after  being  requested  to  leave 
he  was  gnilty  of  an  offence  under  the  Act.  But  on  the  second 
gronnd  the  conviction  ought  to  be  set  aside. 

WiNDSYSB.  J.,  and  Sib  G.  Innbs.  J.,  concurred.  Windey§rj. 

'  and 

Bule  ahaolutdt  without  costs. 


V  J.W.S.,  VoL  Vn.,  Law. 
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Common  Jato  Jurtebtctton, 

DURING  THE  THIRD  TERM,  1886. 


THE  AUSTBALASIAN  STEAM  NAVIGATION  COMPANY  r.  SMITH  1885—86. 


Innes  J. 


*  Others.  ^^^  ^^  18^ 

SMITH  &  OTH1B8  V.  THE  AUSTRALASIAN  STEAM  NAVIGATION  ^^^^^' 

COMPANY.  .       ,' 

^11^.  17, 

CUtuUm—Bee.  17  o/  JfercHan*  Shippiriff  Act  Amendment  Act  o/1873  (36  ^^  87         ^*^- 
Fie.  e.  86)  <w«rri<2M  Mcetoni  89  +  120  o/  l^awj^atton  ^ct  (35  Vic.  No.  7)— 

Brsodi  of  Beg.  21  cm  io  keeping  on  starboard  aide  of  narrow  channel — Port  ,/r*!f '      j 

Jacket  a  narrow  channel-^Croseing  veueU^Verdict  against  evident.  ^'"1^^ 

Section  17  of  Merchant  Shippinsf  Act  Amendment  Act  of  1878  (36  &  37  Vice. 
85)  applies  to  collisions  in  which  one  of  the  parties  has  not  obseryed  the 
"Begnlations  for  Preventing  Collisions  at  Sea,"  made  under  authority  of 
Imperial  Mercha/nt  Shippins^  Acts,  1864  to  1873. 

By  section  291  of  Merchant  Shipping  Act  of  1864  (17  &  18  Vic.  c.  104),  part  4 
of  that  Act  is  to  apply  to  all  Britiah  ships.  In  that  part  are  seyeral  sections 
daaUng  with  the  measures  to  be  taken  to  preyent  collisions.  By  section  2  of  the 
Aflt  of  1878  (86  k  87  Vic.  c.  85)  that  Act  ii  to  be  construed  as  one  with  the  Act  of 
1864  (17  Sl  18  Vic.  c.  104).  By  section  17  of  the  same  Act—"  If  in  any  case  of 
ooUision  it  is  proved  to  the  Court  before  which  the  case  is  tried  that  any  of  the 
regulations  for  preventing  collision  contained  in  or  made  under  Merchant  Ship- 
pDg  Acts,  1864  to  1878,  has  been  infringed,  the  ship  by  which  such  regulation  has 
been  infringed  shall  be  deemed  to  be  in  fault,  xinless  it  is  shown  to  the 
wtisfaction  of  the  Court  that  the  circumstances  of  the  case  made  departure  from 
the  regolations  necessary."  By  section  2  of  the  Colonial  Lawe  Validity  Act  (28  Sl 
98  Vie.  e.  98),  "  Any  colonial  law  which  is  or  shall  be  in  any  respect  repugnant 
ta  the  provisions  of  any  Act  of  Parliament  extending  to  the  colony  to  which 
nth  law  shall  relate,  or  repugnant  to  any  order  or  regulation  made  under 
cothority  of  such  Act  of  Parliament,  or  having  in  the  colony  the  foroe  and 

V  2 
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1885 — 86.     effect  of  0acli  Act,  sball  be  read  subject  to  lach  Act,  order,  or  regulafcion,  and 
.  g  J*  p       shall,  to  the  extent  of  such  repugnancy,  but  not  otherwise,  be  and  remain 
'  '^/      '    absolutely  Toid  and  inoperatiye." 

Smith.  jg^^i^^  th^t  sections  98  and  120  of  the  IfavigaUon  Act  (85  Vic.  No.  7)  must  be 

read  subject  to  sec.  17  of  the  Imperial  Act  36  k  37  Vic.  e.  85,  so  far  as  there 
is  any  repugnancy.  Section  17,  and  the  decisions  under  it,  therefore  apply. 
One  of  the  vessels  having  infringed  Begulation  No.  21  by  not  keeping  on  the 
starboard  part  of  the  harbour,  such  vessel  is,  in  the  absence  of  circumstances 
showing  that  the  departure  from  nuoh  regulation  was  necessary,  responsible  for 
the  collision,  without  proof  that  such  infringement  contributed  to  tiie  oolhsion. 

Per  Windeifer,  J.  The  penalty  imposed  by  section  120  of  the  Act  35  Vic.  No. 
7  for  an  infringement  of  the  rule  of  navigating  on  the  starboard  side  in  any 
harbour,  port,  or  channel  is  an  additional  punishment  beyond  the  disability 
imposed  by  section  17  of  the  Imperial  Act  36  &  87  Vic.  c.  85. 

Aho  held  Cper  Windeyer,  J.),  that  the  harbour  of  Port  Jackson  is  a  "  narrow 
channel "  within  the  meaning  of  Begulation  No.  21  Ex  parte  Jenkins  (10 
S.O.B.  138)  dissented  from. 

Per  Windeyer,  J.  Circumstances  considered  under  which  an  in-going  vessel, 
seeing  a  red  light  on  the  starboard  bow,  would  be  justified  in  considering  that 
the  other  vessel  was  going  out  of  the  harbour,  and  was  not  a  crossing  vessel 
within  Begulation  No.  16. 

Cross  actions  having  been  brought  in  raspect  of  the  same  collision,  the  cases 
were  tried  sepai-ately  before  different  Judges.  The  jury  in  each  case  found  a 
verdict  for  the  plaintiffs  in  that  case.  Each  Judge  reported  that  he  was 
satisfied  with  the  verdict  of  the  jury  in  the  case  tried  before  him. 

Each  party  having  obtained  a  rule  nm  for  a  new  trial  in  the  case  in  which  he 
was  unsuccessful,  on  the  ground  that  such  verdict  was  against  the  evidence :  the 
majority  of  the  Court  (Faiusett,  J.,  and  Windeyer,  J.)  ordered  that  the  verdict 
in  the  case  in  which  Smith  and  others  were  successful  should  stand ;  but  that 
in  the  other  case  in  which  the  A.  S,  N,  Co.  obtained  a  verdict,  a  new  trial 
should  be  had.  Innes,  J.,  was  of  opinion  that  the  rule  in  each  case  should  be 
discharged. 

New  trial  motions.  In  the  first  action  the  Australasian  Steam 
Navigation  Company  sued  Messrs.  Howard  Smith  and  Co.  to 
recover  damages  for  damages  to  their  steamship  the  Birksgate, 
in  a  collision  between  that  vessel  and  the  Barrabool,  a  vessel 
owned  by  the  defendants.  The  action  was  tried ,  before  his 
Honour  the  Ohief  Justice,  and  the  jury  returned  a  verdict  for  the 
plaintiffs. 

The  defendants  obtained  a  rule  nisi  for  a  new  trial  on  the 
grounds — 1.  That  the  verdict  was  against  the  evidence,  and 
the  weight  of  evidence.  2.  That  the  evidence  showed  that  the 
plaintiffs  were  guilty  of  contributory  negligence.  3.  That  His 
Honour  should  have  directed  the  jury  that  as  the  violation  of 
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law  by  the  p]ai]iti&  in  being  on  their  wrong  side  of  the  harbonr    1881^-^0. 
in  the  middle  of  the  night  contributed  to  the  collision,  the  verdict   A*S.19^.  Co. 
should  be  for  the  defendants.     A  motion  was  now  made  to  make      siotb. 
the  rule  absolute. 

In  the  cross  action  Messrs.  Howard  Smith  and  Co.  sued  the 
Australasian  Steam  Navigation  Company  for  injuries  caused  to 
their  steamship,  the  Barrabool,  by  the  same  collision  with  the 
Birksgate.  The  action  was  tried  before  his  Honour  Mr. 
Justice  Windeyer,  and  the  jury  found  for  the  plaintiflEs.  The 
defendants  in  this  action  having  obtained  a  rule  nisi  for  a  new 
trial  on  several  grounds,  a  motion  was  now  made  to  make  that 
rale  absolute,  on  the  ground  that  the  verdict  was  against  the 
evidence. 

His  Honour  the  Chief  Justice  reported  that  he  was  satisfied 
with  the  verdict  of  the  jury  in  the  action  tried  before  him.  His 
Honour  Mr.  Justice  Windeyer  reported  the  same  as  to  the 
action  which  was  tried  before  him. 

The  material  parts  of  the  evidence  are  stated  in  the  judgments 
given  below. 

On  motion  made  in  the  action  A.  8.N.  Oo.  v.  Smith  to  make  a 
rule  absolute : — 

Ou)en,  Q.O.,  Want  and  Heydon,  for  Smith  and  others  (17,  18, 
19,  20  Aug.,  1885).  The  Birksgate  being  on  the  wrong  side 
of  the  harbour,  and  no  circumstances  shown  to  necessitate  a 
departure  from  the  rule  prescribed  by  the  statute,  the  A.  S.  N. 
Co.  cannot  recover  in  the  action  brought  by  them.  If  there 
has  been  an  infringement  of  the  rule  it  is  not  necessary  to  show 
that  such  infringement  contributed  to  the  collision  :  The 
Ehombba  (1) ;  The  Yourri  v.  The  Spearman  (2) ;  The  Fanny  M. 
Oarvill  (8) ;  The  Lovebird  (4).  The  Imperial  Acts  17  A  18 
Vic.  c.  104,  and  86  So  87  Vic.  c.  85,  must  be  read  together ; 
and  the  effect  of  them  is  to  make  the  ship  which  has  transgressed 
I  a  role  of  the  road  liable  for  a  collision,  withoqt  proof  that  such 
I  transgression  has  contributed  to  the  accident.  Part  4  of  17  & 
;       18  Yic.  c.  104,  which  deals  with  such  cases,  is  in  force  in  all 

(1)  8  Ap.  Cat.  649.  (S)  44  L.  J.  Ad.  84. 

(2)  10  Ap.  Caa.  276.  (4)  6  Pr.  D.  80. 
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1886—8^    Britisli  colonies.     The  provisioDs  of  our  Navigcdion  Act,  85  Vic. 
A.S.N.  Co.   No.  7y  are  different^  for  by  that  enactment  the  master  and  not 
SmTH,      ^^®  ^^^P  ^  liable ;  besides^  that  enactment  cannot  override  the 
provisions  of  the  Imperial  Act  of  Parliament. 

Barley,  Q.C.,  and  O'Oonnor,  for  the  A.  8.  N.  Co.  The  direction 
which  his  Honour  the  Chief  Justice  was  asked  to  give  to  the  jury 
is  the  same  as  the  direction  of  Brett,  J,,  which  was  considered 
erroneous  by  the  House  of  Lords  in  Badley  v.  The  London  and 
North-Western,  Railway  Company  (5).  The  law  is  the  same  with 
reference  to  collisions  at  sea  and  on  land  :  Tuff  v.  Warner  (6). 
They  referred  to  Lord  Blackbum^e  judgment  in  The  Khedive 
(7).  Section  17  of  the  Imperial  Act^  36  &  37  Vic.  c.  85^  has  no 
application  to  this  case^  which  is  governed  by  section  120 
of  the  Navigation  Act,  35  Vic.  No.  7.  The  Imperial  Merchant 
Shipping  Acts  of  1854  and  1873  treat  of  navigation  in  narrow 
channels ;  but  the  harbour  of  Port  Jackson  is  not  a  narrow 
channel.  Our  Navigation  Act,  on  the  other  hand^  deals  with 
navigation  in  any  harbour,  river,  &ic.,  and  section  120  of  that 
Act  is  the  enactment  bearing  on  this  case.  The  owners  of  the 
Barrabool,  in  order  to  succeed,  must  show  not  only  that  the 
Birksgate  was  navigated  on  the  wrong  side  of  the  harbour,  but 
also  that  such  negligence  contributed  to  the  collision. 

Owen,  in  reply.  Our  Legislature  in  the  Navigation  Act  has 
put  an  interpretation  on  the  expression  ''  narrow  channel,''  and 
has  shown  that  it  was  intended  to  apply  to  any  harbour,  river, 
&c.  Section  120  means  that  if  the  vessel  is  navigated  on  the 
wrong  side  of  the  harbour,  the  master  is  to  be  liable. 

Our.  adv.  vuU. 

Aug,  17.         On  17th  August,  1886,  the  following  judgments  were  read : — 

Tavyf^i  J.  Pauoett,  J.  On  the  night  of  the  9th  of  August,  1884,  the 
Birksgate,  a  steamer  belonging  to  the  plaintiff  company,  left 
that  company's  wharf  about  a  quarter  before  12  o'clock,  and 
proceeded  down  the  harbour  on  her  way  to  Newcastle.     When 

(6)  L.B.  1  Ap.  Gas.  764 ;  46  L.J.  Ex.  (6)  6  C.B.N.S.  678 ;  27  L.J.  C.P.  822. 
678.  (7)  6  Ap.  Cat.  876. 
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opposite  Bradley^s  Head^  on  her  way  out  of  the  harbour,  she    1885—86. 
came  into  collision  with  the  Barrabool,  a  steamer  belonging  to    A.S.N.  Co. 
the  defendants,  which  was  coming  up  the  harbour,  having  left      siqth. 
Newcastle  about  6  o'clock  that  evening.      Both  vessels  were    Faucettz. 
seriously  injured  by  the  collision. 

The  plaintiff  company  brought  an  action  against  the  defendants 
to  recover  damages  for  the  injuries  sustained  by  their  vessel, 
ailing  that  those  injuries  were  caused  by  the  negligence  of  the 
persons  in  charge  of  the  Barrabool.  The  action  was  tried  before 
his  Honour  the  Chief  Justice,  when  a  verdict  was  returned  for 
the  plaintiff  company. 

A  rule  nisi  was  afterwards  obtained  by  the  defendants,  calling 
on  the  plaintiff  company  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted  on  the  following 
grounds : — 1.  That  the  verdict  was  against  the  evidence  and  the 
weight  of  the  evidence.  2.  That  the  evidence  showed  that  the 
plaintiffs  were  guilty  of  contributory  negligence.  8.  That  his 
Honour  should  have  directed  the  jury  that  if  the  violation  of  law 
by  the  plaintiffs  in  being  upon  their  wrong  side  of  the  harbour 
in  the  middle  of  the  night  contributed  to  the  collision,  the 
verdict  should  be  for  the  defendants. 

Having  heard  the  arguments,  we  have  now  to  determine 
whether  the  rule  nisi  shall  be  made  absolute.  The  two  first 
grounds  maybe  considered  the  same,  as  the  second  merely  points 
to  a  specific  portion  of  the  evidence. 

I  have  very  carefully  considered  this  case,  and  there  can  be  no 
doubt  that  there  is  a  large  amount  of  evidence  on  both  sides. 
In  such  a  case,  although  the  Court  might  be  better  pleased  if  a 
different  verdict  had  been  returned,  still  it  will  not  disturb  the 
verdict,  unless  it  can  clearly  see  that  it  is  wrong.  We  have, 
therefore,  to  consider  whether,  looking  at  the  evidence  on  both 
sides,  we  can  see  that  the  verdict  is  so  clearly  wrong  that, 
according  to  the  principles  by  which  the  Court  is  governed  in 
such  cases,  we  ought  to  set  it  aside. 

There  is  a  further  difficulty  in  this  case.  The  defendants  have 
brought  a  cross  action  against  the  plaintiffs,  and,  the  evidence 
on  both  sides  being  substantially  the  same  as  in  the  present 
action,  have  recovered  a  verdict.     I  shall,  however,  consider 
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the  present  case  without  reference  to  the  verdict  in  the  ctobs 
action. 

The  general  effect  of  the  eyidence  for  the  plaintiffs — allowing 
for  the  discrepancies  that  must  always  be  expected  in  cases  of 
this  kind — is^  that  the  Birksgate  had  turned  Bradley's  Head^  and 
had  straightened  up  the  western  channel  when  she  first  saw  the 
masthead  and  green  lights  of  the  Barrabool ;  that  she  was  then 
from  three  to  five  ships'  lengths  from  Bradley's  Head^  and  was 
going  at  half -speed — ^five  to  six  or  seven  knots ;  that  the  Sow 
and  Pigs  was  then  on  her  starboard  bow^  and  that  the  BarrabooPs 
green  light  was  still  more  on  her  starboard  bow  than  the  Sow 
and  Pigs ;  that  when  Captain  Mackenzie  first  saw  the  Barrabool's 
green  light  he  starboarded^  so  as  to  show  his  own  g^een  light; 
that  the  Barrabool  when  first  seen  was  about  three-quarters  of  a 
mile  off  and  was  going  at  the  rate  of  eight  or  ten  knots  an  hour ;  so 
that^  makingf  air  allowance  as  to  mistake  for  distance^  she  must  have 
been  well  over  in  the  eastern  channel.  At  all  events^  if  the 
evidence  of  Captain  Mackenzie  and  of  the  witnesses  for  the 
plaintiffs  is  correct^  the  Barrabool  when  first  seen  could  not  have 
been  on  the  northern  or  western  side  of  the  fairway.  Further, 
according  to  Captain  Mackenzie's  evidence,  the  Barrabool's 
course  was  towards  the  S.E.  shore,  across  the  harbour.  The 
interval  of  time  between  the  time  when  the  green  light  of  the 
Barrabool  was  first  seen  and  the  collision  is  variously  stated  at 
from  ten  minutes  to  two  minutes.  But  all  the  witnesses  for  the 
plaintiffs  agree  that  the  interval  between  the  seeing  of  the  red 
light  of  the  Barrabool  and  the  collision  was  very  short,  so  that 
the  Barrabool  must  have  been  very  close  ap  when  she  showed  her 
red  light.  They  also  agree  in  saying  that  the  Barrabool  ported 
very  suddenly,  and  that  if  she  had  not  ported  the  collision  would 
not  have  taken  place. 

Now,  there  are  two  difficulties  in  this  account  of  the  transaction. 
The  first  is  this :  Considering  the  course  the  Barrabool  is  said  to 
have  been  taking — towards  the  S.E.  shore,  across  the  harbour ; 
and  considering,  also,  that  the  Birksgate  had  starboarded  to 
show  her  green  light  and  was  continuing  in  her  altered  course- 
both  vessels,  in  fact,  going  away  from  one  another — ^it  is  difficult 
to  understand  how  the  Barrabool  could  have  got  so  close  to  the 
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Birksgate  as  she  must  have  been  when  she  ported  and  showed    1886—86. 
her  red  light.    And  George  Morrison,  the  chief  officer  of  the   A.S.N.  Co. 
Birksgate,   said   before  the  Marine    Board  that  he  could  not      skith. 
account  for  the  Birksgate  having  gone  so  little  distance  from  the    Fauc$tt  J. 
time  he  first  saw  the  green  Ught  to  the  collision.     Besides,  it  is 
difiScult  to  understand  why  the  Barrabool — even  if  she  had  come 
in  by  the  eastern  channel — should,  at  the  place  where  she  is 
described  to  have  been,  have  been  going  on  a  S.E.  course  across 
the  harbour. 

The '  other  difficulty  is  this :  The  Barrabool,  as  I  have  said, 
must,  according  to  the  evidence,  have  been  very  close  up  when 
she  ported  and  showed  her  red  light.  Now,  assuming  that  the 
moon  was  obscured  by  clouds,  still  the  night  was  clear,  and  the 
Barrabool  when  she  ported  must  have  seen  the  Birksgate.  At 
all  events,  before  she  ported  either  she  did  see  the  Birksgate  or 
she  did  not.  If  she  did  see  the  Birksgate,  her  porting  must  have 
been  an  act  of  madness.  If  she  did  not  see  the  Birksgate,  she 
must  have  ported  to  go  over  to  the  northern  or  western  side  of 
the  channel  above  Bradley's  Head,  instead  of  going  on  so  as  to 
round  Bradley's  Head.  In  doing  this  she  must  have  utterly 
failed  to  see  the  Birksgate,  which  was  then  so  close  to  her,  and 
this  on  a  clear  night.  Either  of  these  cases  is,  as  it  appears  to 
me,  utterly  improbable. 

Captain  Mackenzie  marked  the  points  A.  and  B.  on  the  chart — 
A.  as  representing  the  position  of  the  Birksgate  when  he  first  saw 
the  green  light  of  the  Barrabool,  and  B.  as  representing  her 
position  at  the  time  of  the  collision. 

The  case,  on  the  other  hand,  presented  for  the  defendants  is 
that  the  Barrabool  never  had  been  in  the  position  described  by 
Captain  Mackenzie  and  the  other  witnesses  for  the  plaintiffs,  that 
is,  in  a  line  two  to  three  and  a  half  points  on  the  starboard  bow 
of  the  Birksgate  when  at  A.,  from  where  Captain  Mackenzie  says 
he  first  saw  the  Barrabool's  green  light,  and  to  the  eastward  of 
the  Sow  and  Pigs.  On  the  contrary,  their  case  is  that  the 
Barrabool  came  in  by  the  western  channel,  leaving  the  Sow  and 
Pigs  as  she  passed  on  her  port  side,  and  went  along  the  northern 
coast  of  the  harbour,  keeping  her  own  side.  This  appears  to  me 
to  be  the  real,  the  main  and  substantial  test  of  the  whole  case. 
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1885—86.  If  the  Barrabool  was,  as  Captain  Mackenzie  describes  it,  to  the 
A.S.N.  Co.  east  of  a  line  drawn  from  the  point  marked  A.  on  the  map  to  the 
Smith.  ^^^  *^^  Pigs,  it  wonld  be  difficult,  if  not  impossible,  to  say  that 
FaucM  J.    the  verdict  for  the  plaintiffs  is  wrong. 

But,  besides  the  difficulties  which  I  have  pointed  out  in  the 
evidence  for  the  plaintiffs,  there  are  some  things  which,  taking  all 
the  evidence  on  both  sides  together,  seem  to  me  to  show  that  on 
this  point  Captain  Mackenzie  and  the  other  witnesses  for  the 
plaintiffs  are  altogether  mistaken. 

In  the  first  place,  the  witnesses  for  the  plaintiffs  do  not  say — 
indeed  they  could  not  say — that  the  Barrabool  came  in  by  the 
eastern  channel,  and  there  is  no  reasonable  way  of  accounting  for 
her  being  where  these  witnesses  describe  her  to  have  been  when 
first  Been  by  them,  except  by  her  having  come  in  by  the  eastern 
channel. 

On  the  other  hand,  Captain  Bristow  and  his  officers,  and  the 
other  witnesses  who  were  on  board  the  Barrabool,  all  of  whom 
must  have  known  how  the  fact  was,  all  say  that  the  Barrabool 
came  in  by  the  western  channel. 

Taking  the  view  that  the  Barrabool  came  in  by  the  western 
channel,  which,  upon  the  evidence,  cannot  be  doubted,  then  the 
case  of  the  defendants  is  perfectly  clear,  and  some  of  the 
statements  made  by  Captain  Mackenzie  may  be  explained. 
Captain  Mackenzie  says  that  the  Barrabool  was  steering  a  S.E. 
course  across  the  harbour — a  course  which  seems  unaccountable, 
even  on  the  supposition  that  she  came  in  by  the  eastern  channel. 
But  Captain  Bristow  says  that  he  passed  two  cables'  lengths  off 
Chowder  Head,  and  was  steering  straight  to  clear  the  reef.  In 
doing  so  he  was  steering  S.  and  somewhat  B.,  which  might 
account  for  Captain  Mackenzie's  statement  as  to  the  course  the 
Barrabool  seemed  to  him  to  be  taking.  Still,  however,  this  does 
not  account  for  his  seeing  her  in  a  line  to  the  east  of  the  Sow  and 
Pigs. 

Again,  Captain  Bristow  says  that  he  sighted  the  lights  of  the 
Birksgate  half-way  between  Chowder  Head  and  Bradley's  Head, 
and  that  he  saw  her  masthead  light  and  red  light  first.  If  this  be 
correct,  either  he  must  have  seen  the  Birksgate  before  she 
straightened  up,  or  he  himself  must  have  been  at  the  time  inside 
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the  Birksgate — nearer  to  the  northern  shore  than  the  Birksgate 
was.  And  accordingly  he  says  the  Birksgate  was  then  coming 
oaty  and  to  the  west  of  Bradley's  Head.  Further^  Captain 
Bratow  says  that  he  was  abont  a  quarter  of  a  mile  off  the 
Birksgate  when  they  were  red  to  red.  After  that  the  Birksgate 
starboarded  her  helm  and  showed  her  green  light.  This  is  in 
all  probability  what  Captain  Mackenzie  says  he  did  when  he  first 
saw  the  green  lights  and  he  said  he  did  so  to  open  well  his  own 
green  light  to  the  approaching  vessel.  Captain  Mackenzie  wonld 
seem  to  have  first  seen  the  green  light  when  the  Barrabool  ported 
and  then  starboarded  down  to  half  speedy  as  Captain  Bristow  says 
she  did.  The  evidence  of  Captain  Bristow  appears  to  be  qnite 
consistent  thronghont^  while  parts  of  Captain  Mackenzie's 
evidence  may  be  reconciled  with  it^  though  at  the  same  time  he 
assigns  a  very  different  position  to  the  Barrabool. 

The  question^  then^  is,  did  Captain  Mackenzie  mistake  the 
position  of  the  Barrabool  ?  I  must  say  that  my  opinion  is  that 
he  did.  Whether  this  arose  from  his  not  having  kept  a  proper 
lookont — ^which,  however,  some  of  his  witnesses  say  was  kept — 
or  from  what  other  cause,  it  is  difficult  to  say.  The  place  where, 
aooording  to  Captain  Mackenzie  himself,  the  collision  took  place, 
seems  to  me  of  great  importance  on  this  point.  If  the  Barrabool 
were  in  the  position  Captain  Mackenzie  says  she  was  when  he 
saw  her  first,  and  taking  the  course  he  says  she  was  taking,  it  is 
difficult,  as  I  have  already  said,  to  understand  how,  in  the  time 
mentioned  by  the  witnesses  for  the  plaintiffs,  and  as  the  two 
vessels,  according  to  them,  were  going  in  opposite  directions,  she 
could  have  got  to  that  place. 

Lastly,  Captain  Bristow  says  he  was  about  two-thirds  of  a  mile 
from  the  Birksgate  when  he  ported  his  helm.  Now,  when  he  saw 
the  Birksgate's  lights  he  immediately  slowed  down  to  half  speed, 
so  that  there  is  not  much  difference  between  the  distance  at  which 
Captain  Bristow  first  saw  the  Birksgate,  and  the  distance — 
three-quarters  of  a  mile — at  which  Captain  Mackenzie  says  he 
first  saw  the  Barrabool.  But  the  relative  position  and  course  of 
the  two  vessels,  as  Captain  Bristow  describes  them,  more 
satishctorily,  and,  in  my  opinion,  clearly  account  for  the  colUsiou 
having  occurred  so  soon,  and  when  it  did,  than  the  relative 
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SioTH.  ^  ^^^  point  we  are  farther  entitled  to  take  into  consideration 

the  actual  position  of  the  Birksgate  at  the  time  of  the  collision. 
Now^  considering  the  place  where  she  was  beached^  and  making 
every  allowance  for  the  effect  upon  her  of  the  propulsion  by  the 
Barrabool^  there  can  hardly  be  a  doubt  that  Captain  Mackenzie 
was  nearer  the  fact  and  more  correct  when  he  said  before  the 
Marine  Boards  that  at  the  time  of  the  collision  the  Birksgate 
was  about  three  ships'  lengths  from  Bradley's  Head,  than  when 
he  said  at  the  trial  that  she  was  about  five  ships'  lengths  from 
Bradley's  Head.  And  the  nearer  the  Birksgate  was  at  that  time 
to  Bradley's  Head  the  more  difficult  it  is  to  account  for  the 
rapidity  with  which  the  Barrabool  changed  her  course  and  came 
across  from  the  other  side  of  the  harbour  to  where  the  Birksgate 
was.  On  this  point  I  have  assumed  that  Captain  Mackenzie's 
evidence  is  correct;  but  if  Captain  BristoVs  evidence,  which 
places  the  Birksgate  much  nearer  Bradley's  Head,  is  correct-^ 
and  Henshaw,  the  chief  officer  of  the  Barrabool,  says  they  were 
about  a  cable  or  a  cable  and  a  half  s  length  from  Bradley's  Head 
at  th^  time  of  the  collision — ^the  difficulty  is  increased.  And 
here,  I  may  mention  that,  at  the  request  of  counsel  on  both  sides, 
we  went  to  see  where  the  occurrence  took  place,  and  speaking 
for  myself,  I  was  thus  in  some  slight  degree  better  enabled  to 
form  an  opinion  as  to  what  portion  of  the  evidence  was  likely  to 
be  correct. 

Looking,  then,  at  all  the  circumstances,  but  particularly  at  the 
uncontradicted  evidence  as  to  the  Barrabool  having  come  in  by 
the  western  channel,  and  at  the  position  of  the  Birksgate  at  the 
time  of  the  collision,  whether  on  that  poiut  we  take  the  evidence 
of  Captain  Mackenzie  or  of  Captain  Bristow,  it  seems  to  me 
impossible  that  the  Barrabool,  when  first  seen,  could  have  been 
in  the  position  described  by  Captain  Mackenzie — ^that  is,  far 
away  in  a  line  to  the  east  of  the  Sow  and  Pigs,  and  crossing 
the  harbour  on  a  S.E.  course  towards  the  southern  shore;  and 
this  being  so,  I  can  have  no  doubt  that  the  fact,  which  is 
undoubted,  of  the  Birksgate  having  been  on  the  wrong  side  of 
the  harbour  contributed  to  the  collision*    At  all  events,  on  the 
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whole  it  seems  to  me  utterly  improbable — ^indeed^  taking  all  the 
evidence  together^  impossible — that  the  Barrabool  could  have 
been  in  the  position  so  described  by  Captain  Mackenssie^  and 
could,  from  that  position  and  the  course  she  was  taking,  have  so 
suddenly  ported  and  run  into  the  Birksgate. 

But  it  is  said  that  there  is  evidence  on  both  sides,  and  that 
therefore  the  verdict  ought  not  to  be  disturbed.  Undoubtedly 
there  is  evidence  on  both  sides,  and  certainly  a  large  amount  of 
evidence  on  the  side  of  the  plaintifFs.  Such  a  fact  must  make 
the  Court  more  cautious,  and  more  slow  in  coming  to  a  conclusion, 
and  in  such  a  case,  the  question  is  not  whether  there  is  a 
preponderance  of  evidence  in  ^favour  of  the  defendants^  nor 
whether  the  verdict  for  the  plaintiff  may  be  right,  or  may  be 
wrong.  But  the  question  is  whether  the  verdict  is  clearly  wrong  ? 
And  I  think,  for  the  reasons  I  have  given,  that,  upon  the  evidence 
as  presented  to  me,  the  verdict  is  clearly  wrong. 

There  is  still  a  difficulty  which  I  have  felt  very  strongly.  His 
Honour  the  Chief  Justice,  before  whom  the  case  was  tried,  reports 
that  he  is  satisfied  with  the  verdict  and  thinks  it  right.  On  the 
other  l^nd,  Mr.  Justice  Windeyer,  before  whom  the  cross  case 
was  tried,  reports  that  he  is  satisfied  with  the  verdict  in  that  case 
and  thinks  it  right.  The  report  of  the  Judge  who  tries  a  case 
always  has  great  weight  with  the  Court  in  determining  whether 
or  not  a  new  trial  should  be  granted,  and  in  many  cases,  where 
there  is  evidence  on  both  sides,  is  conclusive.  In  the  present 
case— leaving  out  of  consideration  Mr.  Justice  Windeyer^a  report 
on  the  cross  case — the  report  of  his  Honour  the  Chief  Justice  has 
caused  me  to  re-examine  and  re-consider  the  whole  matter  over 
again,  and  the  more  I  examine  it  and  the  more  I  consider  it,  the 
more  I  feel  satisfied  that  the  conclusion  at  which  I  have  arrived 
is  correct,  and  acting  upon  my  conviction,  I  must  take  the 
responsibility.  I  am  of  the  opinion  that  upon  the  evidence  as 
presented  to  me,  the  verdict  is  clearly  wrong,  and  that  on 
diat  ground  a  new  trial  ought  to  be  granted. 

I  now  come  to  the  third  ground  taken  in  the  rule  nisi.  In 
BQpport  of  this  ground  the  case  of  The  Voorwarts  v.  The  KhedAve 
(LB.  5  Ap.  Cas.  876)  was  relied  upon  by  the  counsel  for  the 
defendants.     That  case  was  decided  under  section  17  of  the 
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1886-86.  Imperial  Act  86  ft  87  Vic.  o.  85,  and  the  Merchants  Shipping  Ad 
A.S.N.  Ck>.  Amendment  Act  of  1878.  Lord  Blackbwmj  in  his  judgment  in 
SxrTH.  ^^^^  c^^Bej  points  out  the  difference  between  the  section  referred 
PamceHJ,  to  and  the  corresponding  sections  of  the  two  preceding  Acts, 
viz.,  that  each  of  the  two  earlier  enactments  contains  the 
qualifications  that  ^^  the  collision  shall  appear  to  the  Court  to 
have  been  occasioned  by  the  non-observance  of  the  regulations/' 
while  that  qualification  is  omitted — and  it  must  be  presumed 
intentionally  omitted — ^from  section  17  of  the  Act  of  1878.  It 
was  accordingly  held  in  that  case  that  where  there  was  a  collision, 
and  one  of  the  parties  was  guilty  of  the  non-observance  of  the 
regulations,  that  party  was  to  be  deemed  in  fault,  and  that  it  was 
no  longer  necessary  to  be  considered  whether  such  non-observance 
of  the  regulations  contributed  to  or  caused  the  collision — often 
a  very  nice  and  difficult  question — the  only  question  to  be 
considered  being  whether  the  circumstances  of  the  case  rendered 
a  departure  from  the  regulations  necessary.  If  this  case  were 
applicable — ^in  other  words,  if  section  17  of  the  Imperial  Act  of 
1873  were  to  govern  the  present  case,  the  ground  taken  would 
not  go  far  enough,  as  then  it  would  not  be  necessary  to  consider 
whether  the  non-observance  of  this  regulation  contributed  to  the 
collision.  It  would  be  sufficient  to  show  that  there  was  a  collision, 
and  that  at  the  time  of  the  collision  the  Birksgate  was  on  the 
wrong  side  of  the  harbour,  in  violation  of  the  regulations ;  and 
in  such  case  the  plaintiffs  could  not  recover,  unless  they  showed 
that  the  circumstances  of  the  case  rendered  the  departure  from 
the  regulations  necessary. 

I  confess  that  I  thought  for  some  time  that  the  case  was  not 
governed  by  section  17  of  the  Imperial  Act  of  1873,  and  that  it 
came  under  section  98  of  our  Colonial  Act  of  1871,  according  to 
which  the  law  was  the  same  as  it  was  in  England  before  the 
passing  of  the  Imperial  Act  of  1873.  Rut  my  attention  having 
been  called  by  his  Honour  Mr.  Justice  Windeyer  to  the  OoUmial 
Acts  Validity  Act,  28  ft  29  Vic.  c.  63,  which  was  not  referred 
to  during  the  argument,  I  have  again  considered  the  matter. 

By  section  291  of  the  Merchant  Shipping  Act  of  1854,  the  4tii 
part  of  the  Act  is  to  apply  to  all  British  ships.  And  sections 
296,  297,  298,  and  299  relate  to  cases  in  which  there  is  a  risk  of 
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collision^  or  in  which  a  collision  has  taken  place  ;  and,  looking  at     1886—86. 


the  very  general  and  unqnalified  terms  of  these  sections,  and  of  A.S.N.  Co. 
section  291, 1  see  nothing  that  limits  the  operation  of  these  latter  smx. 
sections  to  any  particular  places.  On  the  contrary,  I  think  they  Ihucett  J. 
are  intended  to  apply  to  all  cases  in  which  the  risk  of  collision 
or  a  collision  takes  place  in  any  part  of  the  world — at  all  events 
in  any  place  within  the  British  dominions;  and,  therefore, 
although  not  made  applicable  by  express  words,  I  think  they  are, 
within  the  first  section  of  the  Colonial  Laws  Validity  Acty  "  by 
necessary  intendment,*'  applicable  to  this  colony  as  part  of  those 
dominions.  And,  then,  as  the  AmenAing  Act  of  1873  is  to  be 
read  as  pert  of  the  Act  of  1854,  section  98  of  our  Colonial  Act  of 
1871  is,  by  section  2  of  the  Colonial  Laws  Validity  Act,  to  be 
read  subject  to  section  17  of  the  Act  of  1873,  so  far  as  there  is 
any  repugnancy.  But  there  is  a  repugnancy,  inasmuch  as  the 
latter  section  alters  and  increases  the  liability  of  the  person  who 
in  a  case  of  collision  has  disobeyed  any  of  the  regulations.  I 
think,  therefore,  that  section  17  of  the  Act  of  J  873,  and  the 
decisions  upon  that  section,  are  applicable  in  the  present  in- 
stance. 

But  I  doubt  very  much  whether  the  point,  as  taken  before  the 
Chief  Justice  at  the  trial,  or  in  the  rule  nisi,  sufficiently  raised 
this  question,  as  it  seems  to  have  been  directed  more  to  the 
former  state  of  the  law ;  and  if  the  matter  were  to  rest  on  this 
point  alone,  I  scarcely  think  a  new  trial  ought  to  be  granted. 

Whether  the  case  of  The  Khedive  goes  the  full  length  of 
deciding  that  in  every  instance  a  person,  who  in  the  case  of  a 
coUision  has  violated  one  of  the  important  regulations,  will  be 
precluded  from  setting  up  as  a  defence  that  such  violation  of  the 
regulation  in  no  way  whatever  caused  or  contributed  to  the 
collision,  is  not  necessary  now  to  consider ;  but  I  hardly  think  it 
can  be  so,  and  in  Emery  v.  Cichero  (9  Ap.  Cas.  139)  the  decision 
seems  to  be  qualified  or  explained.  It  is  there  said  :  ^^  The 
principle  in  cases  of  this  kind,  where  there  has  been  a  departure 
from  an  important  rule  of  navigation,  is  this,  that  if  the  absence 
of  the  observance  of  the  rule  can  by  any  possibility  have 
contributed  to  the  accident,  then  the  party  in  default  cannot 
be  excused." 
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1885—86.        New  trial  granted,  rule  made  absolute  ;  costs  of  new  trial  and 
A.S.K.  Co.    of  this  motion  to  abide  the  event. 

Smith.  '        With  respect  to  the  second  case,  as  the  evidence  is,  as  I  have 

Faueeit  J.    said,  substantially  the  same  as  in  the  first  case,  it  is  sufficient  to 

say  that,  for  the  reasons  I  have  given  in  the  first  case,  I  am  of 

opinion  that  the  verdict  in  the  second  case  is  right,  and  ought 

not  to  be  disturbed. 

New  trial  refused,  and  rule  discharged  with  costs. 

WindeyerJ.  WiNDETEB,  J.  These  were  cross  actions  arising  out  of  a 
collision  between  the  steamer  Birksgate,  owned  by  the  Australasian 
Steam  Navigation  Company,  and  the  steamer  Barrabool,  owned 
by  Howard  Smith  and  Co.,  which  collision  and  the  consequent 
damage  done  to  their  vessel,  the  plaintiffs  in  either  case  attributed 
to  the  negligent  management  of  the  defendants'  vessel.  One  of 
the  parties  declining  to  accept  a  suggestion  that  the  cases  should 
be  heard  by  the  same  jury,  they  were  tried  separately. 

The  case  of  the  A.8.N.  Company  v.  Smith  was  tried  before  the 
Chief  Justice,  and  resulted  in  a  verdict  for  the  plaintiffs,  with 
4172Z.  16^.  4cl.  damages. 

The  case  of  Smith  v.  The  A,S.N.  Company  was  afterwards  tried 
before  me,  and  also  resulted  in  a  verdict  for  the  plaintiff,  with 
49352.  11«.  7(2.  damages. 

The  defendants  in  each  case  seek  to  set  aside  the  verdict 
against  them,  and  the  Court,  having  heard  the  arguments  in 
both  cases  before  giving  judgment,  is  now  called  upon  to 
decide  whether  a  new  trial  ought  to  be  granted  in  either  of 
them. 

In  the  case  of  Smith  v.  The  A,S,N.  Company  tried  before  me, 
the  defendants  seek  to  set  the  verdict  aside,  simply  on  the 
gT-Dund  that  it  was  against  evidence,  as  the  second  ground  upon 
which  the  rule  nisi  was  granted  was  not  argued,  for  reasons  that 
need  not  be  gone  into.  I  propose  to  deal  with  this  case  first, 
not  only  because  its  consideration  is  unembarrassed  by  the  legal 
questions  which  are  raised  for  our  determination  in  the  other, 
but  because  by  so  doing  I  shall  be  best  able  to  explain  the 
reasons  for  the  course  which  I  think  must  be  taken  in  dealing 
with  the  two  cases. 
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It  appeared^  from  the  evidence  given  before  me,  that  on  the  188&— 86. 
9th  of  August,  1884,  at  about  11.15  p.m.,  the  steamer  Birrabool  A.S.N.  Co. 
entered  the  Heads  of  Port  Jackson,  coal  laden,  from  Newcastle.  qutts. 
It  was  sworn  by  her  master,  her  officers,  and  several  of  the  crew  Windeyer  J. 
that  the  vessel,  on  getting  inside  the  harbour,  came  up  by  what 
is  known  as  the  Western  Channel,  which  is  situated  between  the 
lightship  at  the  Sow  and  Pigs  rocks  and  Middle  Head.  The 
night  being  clear  and  bright  moonlight  the  Barrabool  steered 
the  usual  course,  keeping  Elizabeth  Bay  House  in  the  line  with 
Bradley's  Head,  which  point  had  necessarily  to  be  rounded  to 
reach  Sydney.  When  about  halfway  between  Chowder  Bay 
and  Bradley's  Head,  the  witnesses  called  from  the  Barrabool 
all  stated  that  they  saw  the  masthead  and  red  light  of  the 
Birksgate  coming  from  behind  Bradley's  Head,  and  they  all 
agreed  in  saying  that  at  this  time  the  Barrabool  must  have  been 
showing  her  green  light  to  the  Birksgate,  on  the  Birksgate's 
port  bow.  On  seeing  the  lights  of  the  Birksgate,  the  Barrabool 
was  reduced  to  half  speed  and  her  helm  ported  a  little  to  keep 
her  as  close  as  possible  to  Bradley's  Head  and  allow  the 
Birksgate  time  to  cross  the  Barrabool's  line  of  lights.  The 
course  thus  taken  and  the  management  of  the  Barrabool  as 
described  by  the  witnesses,  was  said  to  be  correct  by  Captain 
Bedford,  the  assistant  harbour-master  of  Port  Jackson,  a  most 
intelligent  witness,  who  stood  indifEerent  to  either  side,  and  his 
eyideuce  entirely  supports  the  case  for  the  Barrabool.  In  the 
meantime  the  Birksgate  stood  on,  still  showing  her  red  light^ 
till  she  was  about  a  point  or  a  point  and  a-half  on  the  port  bow 
of  the  Barrabool,  which  vessel  then  put  her  helm  hard-a-port  to 
ronnd  Bradley's  Head. 

It  should  be  here  stated  that  the  rule  to  be  observed  by 
vessels  entering  the  port  is  that  they  should  keep  to  the  north 
side  of  the  channel,  whilst  those  going  out  are  bound  to  keep  to 
the  south  side  of  it.  The  effect  of  observing  this  rule  would  be 
to  take  the  incoming  vessel  close  round  Bradley's  Head,  whilst 
the  outgoing  vessel  would  keep  away  from  it. 

The  case  for  the  Barrabool  was  that,  whilst  she  adhered  to  the 
role,  and  was  rounding  Bradley's  Head  in  accordance  with  it,  the 
Birksgate  violated  the  rule,  and  in  trying  to  pass  between 
M.WA^  Vol.  vn..  Law.  Q 
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1885--86,    Bradley's  Head  and  the  Barrabool  brought  herself  into  collision 

A^.N.  Co.   with  that  vessel.      It  was  farther  sworn  by  the  witnesses  from  the 

Smith.      Barrabool  that  when  the  red  light  of  the  Birksgate  was^  as  before 

Windeyer  J.  stated,  a  point  or  more  on  the  port  bow  of  the  Barrabool,  the 

Birksgate  suddenly  showed  her  green  lights  and  brought  herself 

across  the  bows  of  the  Barrabool.      Directly  this  was  done  the 

Barrabool's  engines  were  stopped  and  put  full  speed  astern.    The 

vessels  were^  however,  at  this  time   so  close  together  that  a 

collision  was  inevitable,  and  the  Barrabool  struck  the  Birksgate 

on  her  starboard  bow,  the  Birksgate  continuing  to  steam  on 

without  any  diminution  of  her  speed  till  she  went  ashore  just  at 

the  eastern  side  of  the  extreme  point  of  Bradley^s  Head. 

At  the  time  of  the  collision  there  was  nothing  in  the  harbour 
to  prevent  the  Birksgate  keeping  her  own  side  of  the  channel. 
The  lights  of  the  Barrabool  were  burning,  and  the  night  was  so 
bright  that  the  hull  of  the  Birksgate  could  be  clearly  seen  by 
those  on  board  the  Barrabool^  the  whistle  of  which  was  being 
sounded  from  time  to  time.  The  master  of  the  Barrabool 
further  stated  that  a  very  few  seconds  before  the  collision^  and 
before  the  green  light  of  the  Birksgate  appeared,  she  being  then 
on  his  port  bow,  he  gave  the  order  hard-a-port  to  bring  his 
vessel  round  Bradley's  Head ;  and  that  as  his  vessel  was  thus 
moving  on  a  port  helm^  it  was  ^possible,  in  the  few  seconds 
that  elapsed  between  the  green  light  of  the  Birksgate  appearing 
and  the  collision,  to  get  the  Barrabool  from  her  port  helm  to  a 
starboard  helm  course,  and  that  the  only  thing  to  be  done  to 
lessen  the  force  of  the  collision  was  to  stop  his  vessel  and  reverse 
her  engines,  which  he  did,  his  vessel,  at  the  time  the  order  to  stop 
was  given^  only  going  at  the  rate  of  three  or  four  miles  an  hour. 
The  account  given  by  the  witnesses  from  the  Birksgate  was 
that  that  vessel  rounded  Bradley's  Head  at  about  425  yards 
distance ;  that  she  was  then  steadied,  and  the  Sow  and  Pigs 
light  brought  a  point  and  a-half  on  her  starboard  bow;  that 
when  on  this  course  the  masthead  and  green  lights  of  the 
Barrabool  were  seen  about  a  mile  or  three-quarters  of  a  mile  o£E, 
and  two  or  two  and  a-half  points  on  her  starboard  bow,  and  that 
when  the  Barrabool  got  abreast  of  the  Birksgate  the  Barrabool 
put  her  helm  hard-a-port,  and  first  showed  her  red  light  when 
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she  was,  to  use  the  words  of  the  master  of  the  Birksgate,  1885—86. 
"ahnost  into  him/'  He  further  said  that  she  appeared  to  him,  A.S.N.  Co. 
when  he  first  saw  her,  to  be  a  vessel  crossing  the  harbour.  Smith. 

This  being  substantially  the  evidence   on  either,  side,   the  WindeyerJ, 
question  for  the  jury  was,  as  admitted  by  counsel  at  the  trial, 
which  version  of  the  matter  was  correct  ?    Did  the  two  steamers 
approach  each  other  as  the  BarrabooPs  witnesses  or  as  the  Birks- 
gate's  witnesses  asserted  f 

The  contention  on  behalf  of  the  plaintiffs  was  that  the  proba- 
bilities of  the  case  entirely  supported  the  Barrabool's  version  of 
the  matter,  and  that  the  contour  of  the  harbour  showed  that, 
whilst  the  account  given  by  the  Barrabool  was  necessarily 
correct,  the  story  told  by  the  witnesses  from  the  Birksgate, 
supposing  they  were  truthful,  could  only  be  accounted  for  on  the 
supposition  that  they  were  on  the  wrong  side,  or,  in  other  words, 
too  close  to  Bradley's  Head,  and  that  they  rounded  it  without 
seeing  the  Barrabool;  that  thus,  in  point  of  fact,  the  account 
given  by  the  witnesses  from  the  Birksgate  as  to  where  they  first 
saw  the  Barrabool  told  rather  against  the  defendant  vessel  than 
in  her  &vour. 

On  referring  to  a  chart  of  the  harbour  it  will  be  seen  that,  as 
an  the  witnesses  swore,  a  vessel  going  out  of  the  harbour  and 
rounding  Bradley's  Head  at  Jier  proper  distance  would,  if  a 
look-out  were  kept,  of  necessity  first  see  the  green  light  of  a 
steamer  coming  in  on  her  port  bow,  whatever  might  be  the 
position  the  incoming  vessel  was  in  between  Sow  and  Pigs  and 
Bradle/s  Head.  A  reference  to  the  chart  will  also  show  that  an 
incoming  vessel  would  first  see  the  red  light  of  the  outgoing 
vessel  on  her  starboard  bow,  and  that  the  master  of  the  incoming 
vessel  would  naturally  expect  to  see  the  vessel  showing  that 
light  cross  his  line  of  lights,  and  approach  him  on  his  port  bow, 
as  the  harbour  regulations  required. 

This  being  the  case,  it  will  be  observed  that,  whilst  the 
account  given  by  the  Barrabool  of  the  mode  in  which  the 
vessels  approached  each  other  is  entirely  in  accordance  with 
what  might  be  expected  from  witnesses  drawn  from  a  vessel 
keeping  a  proper  course  and  look-out  when  coming  up  the 
harbour,  the  witnesses  coming  from  the  Birksgate  are  utterly 

<J2 
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1886—86.  unable  to  explain  how  it  was  tliat  the  green  light  of  the 
A.S.N.  Co.  Barrabool  was  first  seen  on  the  starboard  side  of  the  Birksgate. 
SiDTH.  -^^  *^®  witnesses  from  the  outgoing  vessel  say  that  they  first  saw 
Wxndeyer  J.  the  green  light  of  the  Barrabool  on  their  starboard  bow,  the 
inference  is  irresistible,  as  the  night  was  clear,  bright  moon- 
light, and  the-  hulls  of  both  vessels  must  have  been  visible  as 
well  as  their  lights,  that  the  Barrabool  was  not  seen  by  the 
Birksgate  in  the  first  instance  on  her  port  side,  because  no 
proper  look-out  was  kept.  If,  however,  the  non-observation  of 
the  Barrabool  by  the  Birksgate  till  she  was  on  her  starboard 
bow  is  accounted  for  by  the  want  of  a  proper  look-out,  it  is 
easy  l^o  understand  how  the  Birksgate,  if  she  did  not  attempt  to 
round  Bradley's  Head  too  close  to  it — ^at  all  events,  in  rounding 
it  without  reference  to  the  fact  that  the  Barrabool  was  also 
rounding  it — ^brought  herself  across  the  bows  of  that  vessel, 
not  wilfully,  but  in  ignorance  of  her  presence.  The  account 
given  by  the  witnesses  on  either  side,  giving  each  set  credit  as 
truthful,  entirely  supports  this  view.  All  the  witnesses  from  the 
Barrabool  swear  to  seeing  the  Birksgate  approach  as  she  must 
have  approached  them,  whilst  all  the  witnesses  from  the  Birks- 
gate swear  that  they  first  saw  the  Barrabool  in  a  position  where 
she  could  only  have  been  first  seen  on  account  of  the  want  of  a 
previous  proper  look-out,  and  where  she  could  only  be  seen  first, 
either  in  consequence  of  the  outgoing  vessel  keeping  too  close  to 
the  north  shore,  and  approaching  Bradley's  Head  with  its  point 
slightly  on  her  starboard  bow,  or  in  consequence  of  rounding 
Bradley's  Head  too  close  without  reference  to  the  fact  that  an 
incoming  steamer  was  rounding  it  at  the  same  time  in  the  opposite 
direction. 

The  argument  used  at  the  trial,  that  the  course  taken  by  the 
Birksgate  in  trying  to  push  herself  between  the  Barrabool  and 
Bradley's  Head,  was  so  obviously  wrong  and  so  flagrant  a 
violation  of  all  rules  that  it  is  impossible  to  suppose  that  her 
master  was  guilty  of  it,  was  thus  completely  met  by  the  answer, 
supported  by  the  evidence,  that  her  master  never  was  aware  till 
too  late  that  in  point  of  fact  he  was  pushing  himself  between  an 
incoming  vessel  and  the  point. 

The  evidence  further  shows  that  the  Barrabool  had  been 
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brought  to  half-speed  when  the  Birksgate  was  first  sighted,  and     1885—86. 
that  her  speed  was  further  reduced  to  dead  slow  on  approaching    A.S.N.  Co. 
the  Birksgate,  both  indications  that  she  was  cautiously  pro-      sio'th. 
ceeding  on  her  course,  and  on  the  alert  with  reference  to  the  Windetfer  J. 
approaching  vessel.     On  the  other  hand,  the  evidence  of  Robert 
Earn,  a  seaman  on  board  the  Birksgate,  called  on  her  behalf, 
strongly  supported  the  conclusion  that  the  Barrabool  wi^  not 
seen  by  the  Birksgate  till  that  vessel  had  crossed  the  Barrabool     • 
when  on  a  port  helm,  and  had  so  brought  her  on  the  Birksgate's 
starboard  side.     He  stated  that  on  running  up  from  below,  in 
consequence  of  hearing  an  alarm  on  deck,  he  saw  a  masthead 
and  green  light,  which  was  so  close  broad  off  on  the  starboard 
bow  that  he  saw  there  must  be  a  collision,  and  he  ran  aft  to  get 
out  of  the  way,  as  the  vessel  was  quite  close,  and  her  wake  was 
describing  a  half -circle  as  she,  still  showing  her  green  light,  came 
towards  the  Birksgate.     This  evidence — ^in  its  description  of  the 
saddenness  of  the  alarm,  the  close  proximity  of  the  vessel  broad 
oS  on  the  starboard  bow,  and  her  curved  wake  as  she  approached 
the  Birksgate  still  showing  her.  green  light — ^is  exactly  what 
might  be  expected  when  those  on  board  the  Birksgate  suddenly 
found  themselves  in  close  proximity  to  a  vessel  on  their  starboard 
side,  which  they  had  unwittingly  approached  by  crossing  her 
whilst  she  was  on  a  port  helm. . 

If  the  Birksgate  did  not  find  herself  unexpectedly  in  close 
proximity  to  the  Barrabool  from  want  of  a  proper  look-out,  the 
question  naturally  arises,  why  did  she  not,  when  the  near 
approach  of  the  vessels  involved  risk  of  collision,  observe 
regulation  18,  and  slacken  her  speed  or  stop  and  reverse,  instead 
of  going  on  as  she  did,  without  any  diminution  of  her  speed. 
That  there  was  risk  of  collision  before  the  BarrabooPs  red  light 
was  seen  is  clear  from  the  evidence  of  Kain,  though  the  master 
of  the  Birksgate  wished  it  to  be  believed  that  there  was  none  till 
he  saw  the  Barrabool's  red  light.  The  neglect  of  this  rule  itself 
points  to  the  conclusion  that  Bradley^s  Head  was  rounded  without 
reference  to  the  presence  of  the  Barrabool,  which  was  cautiously 
observing  the  regulations,  both  as  to  her  course  and  her  speed. 

Bearing  in  mind  the  fact  that  the  Birksgate  was  struck  on 
her  bow,  it  is  possible  that,  had  she  been  stopped  and  her  engines 
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1885—86.    reversed^  the  collision  might  not  have  occurred,  and  under  section 
A..S.N.  Co.    1 7  of  the  Merchant  Shipping  Act  of  1873,  this  neglect  of  r^ulation 
SnTH.      ^^  would,  according  to  the  case  of  The  Khedive  (5  App.  Gas.  898), 
Windeyer  J.  alone  show  that  she  was  in  fault. 

Before  the  jury  heard  the  addresses  of  counsel  they  had  a  view 
of  the  locality,  and  my  experience  as  Deputy  Judge  of  the  Yice- 
Admiralty  Court  teaching  me  the  value  of  local  knowledge  in 
such*  cases,  I  also  refreshed  my  memory  as  to  the  contour  of  the 
harbour  and  the  manner  in  which  vessels  must  approach  each 
other  on  rounding  Bradley's  Head.  Having  seen  the  locality,  I 
had  little  doubt  after  hearing  the  evidence  what  the  verdict  of 
the  jury  would,  and  none  what  it  should,  be,  and  I  think  they 
were  beyond  all  question  right  in  finding  for  the  plaintiffs,  as  the 
evidence,  to  my  mind,  irresistibly  leads  to  the  conclusion  that 
the  Birksgate  was  entirely  in  the  wrong. 

I  explained  the  law  of  contributory  negligence  to  the  jury, 
and  further  told  them  that  even  supposing  the  Barrabool  was 
coming  in  on  her  proper  course  and  that  the  Birksgate  was 
going  out  on  a  wrong  course^  if  the  collision  was  brought  about 
by  the  Barrabool  doggedly  adhering  to  the  rule  of  the  road  and 
porting  improperly  when  starboarding  would  have  manifestly 
averted  the  collision,  the  plaintiffs  could  not  recover;  and  I  left 
three  written  questions  for  their  consideration  : — 1.  Do  you 
adopt  the  plaintiffs'  or  the  defendants'  version  of  the  circum- 
stances under  which  the  collision  took  place  ?  That  is,  was  the 
Barrabool  co^ng  in  on  her  proper  side  of  the  channel,  and 
when  rounding  Bradley's  Head  on  a  hard-a-port  helm,  with  the 
Birksgate  then  on  her  port  bow,  was  her  course  then  improperly 
crossed  by  the  Birksgate,  as  the  plaintiffs'  witnesses  asserted ; 
or  did  she,  as  the  defendants  gave  evidence  to  show,  when 
straggling  over  to  the  south  side  of  the  harbour,  suddenly  try  to 
get  to  the  north  side  of  the  channel,  and  so  improperly  bring 
herself  across  the  bows  of  the  Birksgate  ?  The  jury,  in  answer 
to  this  question,  replied  that  they  believed  the  plaintiffs'  version. 

Secondly,  I  asked:  Did  the  Barrabool  contribute  to  the 
collision  f     The  jury  answered.  No. 

To  the  third  question.  Could  the  Barrabool  have  done  anything 
to  avert  the  collision  more  than  she  did  7  The  jury  also  answered. 
No,  and  found  for  the  plaintiffs. 
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As  no  exoeption  has  been  taken  to  my  summing  up,  and  as  I    1885—86. 
am  oertain  tliat  the  jury  thoroughly  understood  the  case  in  all    A.S.N.  Co. 
its  bearings,  I  see  no  reason  for  disturbing  what  seems  to  me  the      Smi^. 
only  correct  verdict  that  could  have  been  arrived  at  upon  the  Wind&yer  J. 
OYidence. 

My  charge,  having  regard  to  section  17  of  the  Merchant 
Shipping  Act  of  1873,  was  erroneously  favourable  to  the 
defendants,  as  it  would  seem  from  the  decisions  under  that 
section  that  the  case  ought  to  have  been  determined  in  favour  of 
the  Barrabool  irrespective  of  the  answer  to  the  third  question 
pot  to  the  jury;  but  my  attention  was  not  called  to  that  section, 
and  I,  like  the  Chief  Justice,  in  the  case  of  the  A.8.N.  Compcmy 
T.  Smith,  directed  the  jury  according  to  Common  Law  rules  as  to 
collisions.  This,  however,  is  a  matter  of  no  moment  in  this  case, 
in  consequence  of  the  finding  of  the  jury  on  the  first  question, 
wbich  shows  that  they  found  the  Birksgate  to  have  been  on 
the  port  side  of  the  Barrabool,  whilst  the  Barrabool  was 
on  a  port  helm,  and  that  the  Birksgate  impi:operly  went 
between  her  and  the  point. 

Having  thus  come  to  the  conclusion  that  the  verdict  in  the 
case  of  Smith  v.  A.8.N.  Oompany  was  not  only  correct,  but  that 
the  evidence  taken  altogether  with  the  contour  of  the  harbour 
shows,  as  far  as  such  matters  admit  of  demonstration,  that  the 
Banraboors  version  of  the  occurrence  must  be  absolutely  correct, 
I  come  to  the  consideration  of  the  verdict  in  the  case  of  the 
A,8Jf,  Company  v.  Bmdth,  , 

The  rule  in  this  case  was  granted  on  three  grounds,  the 
second  being  substantially  the  same  as  the  first :  1.  That  the 
Terdict  was  against  evidence  and  the  weight  of  evidence;  2. 
That  the  evidence  showed  that  the  plaintiffs  had  been  guilty  of 
oontributoiy  negligence ;  3.  That  his  Honour  should  have 
directed  the  jury  that  if  the  violation  of  the  law  by  the  plaintiffs, 
in  being  upon  their  wrong  side  of  the  harbour  in  the  middle  of 
the  night,  contributed,  in  the  opinion  of  the  jury,  to  the  collision, 
the  verdict  should  be  for  the  defendants. 

The  first  thing  that  strikes  one  in  dealing  with  the  case  is, 
that  if  the  verdict  in  the  case  of  Smith  v.  The  A.S.N.  Company 
ia  ooiTect,  the  verdict  in  this  case  must  be  wrong;  as  it  is 
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1886—66.    obvions   tliat   if  the  Birksgate  was  the  wrongdoer  and  the 

A.S.N.  Oo.    Barrabool  was  neither  g^ty  of  contribntory  negligence  nor  of 

Smith.      ^^^7  failure  of  duty  which  would  have  averted  the  effects  of  the 

Windoyer  J.  defendant's  negligence^  as  the  jury  found  in  the  case  of  Smith 

V.  The  A.8.N.  Oompawy,  the  plaintiffs  ought  not  to  succeed  in  the 

case  of  the  A.8Jf.  Company  v.  SmitK 

It  was  argued^  however^  for  the  plaintiffs  in  this  case  tiiat 
though  the  Court  should  come  to  the  conclusion  that  the  verdict 
in  the  case  of  Smith  y.  The  A.S.N.  Company  could  hot  be  dis- 
turbed, yet  in  this  case,  upon  the  evidence,  it  was  equally 
impossible  for  the  Court  to  interfere  with  the  finding  of  the 
jury. 

The  first  observation  that  may  be  made  upon  this  argument  is 
that  it  would  be  a  reproach  to  the  administration  of  justice  if, 
upon  two  contradictory  verdicts  being  given  upon  the  same 
physical  facts,  the  Court  should  be  powerless  to  prevent  injustice 
though  it  should  clearly  see  which  verdict  was  erroneous. 
Where  a  single  trial  has  taken  place,  the  rule  that  the  Court 
will  not  interfere  unless  there  are  "  sound  and  sufficient  grounds 
for  showing  that  the  jury  came  to  an  erroneous  conclusion,  or 
that  they  came  to  their  conclusion  under  a  mistaken  direction 
from  the  Judge,"  as  the  Privy  Council  held  in  the  late  case  of 
Brown  v.  M^Elhone,  is  well  established.  But  where,  as  in  this 
case,  two  verdicts  have  been  given,  one  of  which  must  be  wrong 
if  the  other  is  right,  the  Court  must  have  power  to  say,  looking 
at  the  whole  of  the  facts,  where  the  truth  more  probably  lies. 

Juries  are  no  more  infallible  in 'their  decisions  upon  facts  than 
Judges  are  in  their  decisions  upon  legal  questions ;  and  whilst  it 
is  highly  expedient  that  Courts  should  as  little  as  possible 
interfere  with  the  findings  of  juries,  it  is  no  less  expedient  in 
the  interests  of  justice  that  when  necessary  they  should  exercise 
their  undoubted  power  of  interference  with  the  finding  of  a  jury 
when  in  their  opinion  it  is  obviously  wrong. 

In  this  case,  moreover,  the  Court  comes  to  the  consideratioii 
of  the  question  with  the  knowledge  that  another  jury,  having 
the  advantage  of  a  view  of  the  locality,  which  the  jury  in  the 
case  of  the  A.8.N.  Company  v.  Smith  had  not,  have  pronounced 
an  opposite  opinion  to  that  under  consideration ;  and  if  a  Court 
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has  admittedly  power  to  interfere  when  only  a  single  verdict  has  188S— 86, 
been  given^  a  fortiori  it  has  power  to  interfere  when  there  are  A.S.N.  Co. 
opposing  verdicts,  one  of  which  must  be  wrong.  Smith. 

In  cases  where  the  opposing  verdicts  depended  on  the  mere  Winde^er  J. 
credibility  of  witnesses,  a  Court  might  have  considerable 
difficulty  in  dealing  with  them ;  bat  it  is  not  so  here.  The 
main  facts  deposed  to  are  clear,  and  the  evidence  in  both  cases 
is  substantially  the  same.  It  is  not  a  case,  moreover,  where  one 
set  of  witnesses  in  terms  contradicts  the  other.  No  single 
witness  is  called  by  the  Birksgate  to  contradict  as  untrue  the 
statement  made  by  all  the  witnesses  from  the  Barrabool  that 
tiie  latter  came  in  by  the  west  channel.  It  is  as  clear  as  any 
physical  fact  can  be  that  the  Barrabool  must  have  been  on  the 
port  bow  of  the  Birksgate;  and  that  if  a  look-out  had  been 
kept  on  board  the  Birksgate,  she  must  have  been  seen  by  the 
Birksgate  in  that  position.  The  plaintiffs  in  this  case  simply 
wish  that  the  inference  should  be  drawn  that  the  Barrabool  was 
on  her  wrong  side  and  improperly  ported,  because  she  was  first 
seen  by  the  Birksgate's  witnesses  on  the  Birksgate's  starboard 
bow.  Though,  as  I  have  already  pointed  out,  if  a  proper  look- 
out had  been  kept,  the  Barrabool  must  have  been  seen  on  the 
Birksgate's  port  bow,  she  was  not  seen  there ;  nor  is  there  any 
evidence  given  by  the  Birksgate  to  show  how  or  when,  after 
being,  as  she  must  have  been,  on  her  port,  she  got  over  to  her 
starboard  bow.  There  is,  in  fact,  no  evidence  to  contradict  the 
witnesses  from  the  Barrabool,  who  say  that  the^Birksgate  was 
at  one  time  on  her  port  bow,  when  she  must  have  been  seen  by 
the  Birksgate  had  the  latter  kept  a  good  look-out.  The  clear 
inference,  therefore,,  is  that  the  Birksgate  did  not  see  the 
Barrabool  till  she  had — ^whilst  the  Barrabool  was  porting  to 
come  round  Bradley's  Head — ^jammed  herself  between  the  shore 
and  the  Barrabool. 

If,  as  the  Birksgate's  witnesses  say,  the  Barrabool  was  three- 
quarters  of  a  mile  off,  two  and  a-half  points  on  her  starboard 
bow,  when  the  Birk^ate  was  on  her  direct  course  after  rounding 
Bradley's  Head,  it  would  have  been  impossible  for  the  collision 
to  have  taken  place  where  it  did,  close  to  Bradley's  Head,  if 
indeed  at  all,  as  by  the  time  the  Barrabool  could  have  got  to  the 
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i886-~86.  spot  where  the  collision  occurred,  the  Birksgate  would  have  been 
A.S.N.  Co.  so  far  down  the  west  channel  towards  Sow  and  Pigs  that  the 
Smith.  Barrabool  would  have  crossed  the  Birksgate  track  some  distance 
Windeyer  J.  astem  of  her.  The  account  of  the  mode  in  which  the  two  vessels 
approached  each  other,  given  by  the  witnesses  from  the  Barra- 
bool, is  the  evidence  of  witnesses  who  all  along  were  observmg 
the  vessel  approaching  them  from  the  time  she  first  came  in 
sight;  whereas  the  account  given  by  the  witnesses  from  the 
Birksgate  is  the  evidence  of  those  who  only  observed  the  Barra- 
bool after  the  Birksgate,  not  seeing  the  Barrabool,  had  star- 
boarded her  helm  when  on  the  port  bow  of  the  Barrabool,  and  so 
brought  herself  on  the  BarrabooPs  starboard  side  before  noticing 
her.  Giving  every  credit  to  the  Birksgate's  witnesses  as  de- 
sirous of  speaking  the  truth,  the  inference  is  irresistible  that  the 
injury  to  the  Birksgate  was  caused  by  her  passing  over  from  her 
position  on  the  port  bow  of  the  Barrabool,  and  bringing  herself 
across  the  bows  of  the  Barrabool  when  that  vessel  was  on  a  hard- 
a-port  helm,  in  the  act  of  rounding  the  point.  This  being  so,  the 
Birksgate  was  clearly  guilty  of  contributory  negligence  in  point 
of  fact,  and  under  Common  Law  rules  would  be  disentitled  to  a 
verdict  unless  it  was  shown  that  the  Barrabool  brought  about 
the  collision  by  either  wilfuDy  running  into  the  Birksgate  or  by 
porting  her  helm  when  starboarding  would  obviously  and  cer- 
tainly have  averted  it. 

The  master  of  the  Barrabool,  however,  states  that  he  ported 
his  helm  not  in^consequence  of  the  course  taken  by  the  Birksgate, 
but  in  the  natural  course  of  rounding  Bradley's  Head,  and  that 
being  on  a  port  helm  it  would  have  been  impossible  for  him 
when  the  Birksgate  came 'across  his  bows,  so  close  were  they,  to 
get  his  vessel  off  her  port  helm  course  to  a  starboard  helm 
course,  and  so  to  avoid  a  collision.  There  is  no  evidence  to 
contradict  his  statement  that  he  never  was  on  the  starboard  side 
of  the  Birksgate  till  he  was  placed  there  by  the  course  taken 
by  the  Birksgate,  in  which  statement  he  is  corroborated  by  his 
officers  and  crew,  nor  is  there  any  evidence  to  contradict  his 
statement  that  his  order  '^  hard-a-port''  was  given  before  he  saw 
the  green  light  of  the  Birksgate.  If  the  account  given  by  the 
Birksgate  is  correct,  that  when  the  green  light  of  the  Barrabod 
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was  first  seen  two  and  a  half  points  on  the  starboard  bow  and  1886—86. 
three-qnarters  of  a  mile  off  when  the  Birksgate^  after  rounding  A.S.K.  Co. 
Bradley's  Head^  had  straightened  her  coarse  down  the  harbour^  Sioth. 
and  the  lightship  at  the  Sow  and  Pigs  was  one  and  a  half  points  Windeyw  J. 
on  her  starboard  bow,  it  would  place  the  Barrabool  somewhere 
in  the  eastern  channel,  over  by  the  rocks  known  and  marked  in 
the  chart  as  Bottle  and  Glass.  The  uncontradicted  evidence 
from  the  Barrabool,  however,  was  that  she  came  in  by  the 
western  channel,  and  no  insinuation  was  made  in  either  case  that 
this  evidence  was  untrue.  The  uncontradicted  evidence  of  the 
Barrabool  witnesses  is  that,  after  passing  Sow  and  Pigs  her  helm 
was  never  starboarded,  and  no  reason  was,  or  can  be,  suggested 
why  the  Barrabool,  coming  into  port  late  at  night,  with  a  natural 
desire  on  the  part  of  everyone  on  board  to  bring  the  vessel  as 
soon  as  possible  to  her  moorings,  when  justified  in  taking  the 
shortest  course  by  shaving  Bradley's  Head  as  closely  as  possible, 
should  take  an  irregular  erratic  course  over  to  the  south  side  of 
the  harbour.  All  the  probabilities  therefore,  as  well  as  the 
sworn  testimony  from  the  Barrabool,  are  against  the  supposition 
that  the  Barrabool  was  ever  where  the  evidence  from  the  Birks- 
gate  would  place  her,  and  the  natural  inference  is  that  when  she 
was  first  seen  by  the  witnesses  from  the  Birksgate  on  the  star- 
board side  of  that  vessel  she  was  much  closer  than,  from  their 
want  of  a  proper  look-out  and  their  failure  to  see  her  first  show- 
ing her  green  light  on  the  Birksgates's  port  bow,  was  suspected 
by  those  on  board  the  Birksgate. 

If,  moreover,  the  Birksgate  had  been  on'  her  proper  side  of 
the  channel,  she  could  not  have  seen  the  Barrabool's  green  light 
2^  points  on  her  starboard  bow,  unless  the  Barrabool  was  close 
to  Shark  Point,  a  position  wdhich  it  is  absurd  to  suppose  any 
steamer  coming  in  by  the  western  channel  could  get  into,  and 
the  very  fact  that  the  Birksgate  saw  the  Barrabool's  green 
lights  two  and  a  half  points  on  her  starboard  bow  itself  points  to 
the  conclusion  that  she  was  rounding  Bradley's  Head  too  close 
to  it,  and  heedless  of  the  presence  of  the  Barrabool  in  her 
immediate  vicinity.  Looking  at  the  evidence  of  Mackenzie,  the 
master  of  the  Birksgate,  as  to  where  he  rounded  Bradley's  Head, 
ud  where  the  collision  occurred,  both  places  being  marked  by 


282  CASES  AT  LAW.  [N.  S.  W.  R. 

i  188&--86.  him  on  the  Admiralty  chart  used  in  the  case  of  the  A.8,N. 
A.8.N.  Co.  Company  v.  Smithy  and  the  evidence  of  Lieutenant  Lindeman^ 
Smith.  ^^^  Secretary  to  the  Marine  Boards  who  marked  the  centre  of  the 
Windeffwi^  fairway  of  Bradley's  Head,  there  can  be  no  doubt  that  the 
Birksgate  was  not  kept  as  section  128  of  our  Navigation  Act  and 
regulation  21  require,  on  the  south  side  of  the  harbour.  And 
this  evidence  alone  goes  strongly  to  prove  the  case  made  by  the 
defendants,  that  the  Birksgate  was  guilty  of  contributory  negli- 
gence by  improperly  keeping  a  course  on  the  wrong  side  of 
the  harbour. 

This  evidence  brings  us  to  the  consideration  of  the  third  ground 
upon  which  the  rule  was  granted,  viz.,  that  his  Honour  should 
have  directed  the  jury  that  if  the  violation  of  law  by  the  plaintiffs, 
in  being  on  their  wrong  side  of  the  harbour,  contributed  in  the 
opinion  of  the  jury  to  the  collision,  the  verdict  should  be  for  the 
defendants.  At  the  trial  it  appears  that  the  attention  of  the 
learned  Chief  Justice  was  called  to  section  120  of  our  Navigation 
Act  of  1871,  which  provides  that,  "  The  master  of  every  ship  or 
vessel  navigating  any  harbour,  river,  channel,  port,  or  place 
within  the  jurisdiction,  shall,  so  &r  as  may  be  practicable,  keep 
on  that  side  of  the  fairway,  or  mid-channel  thereof,  which  lies  on 
his  starboard  hand ;  and  any  such  master  who  shall  neglect  to 
comply  with  the  said  rule  shall  incur  a  penalty  not  exceeding  £5,. 
and  be  further  liable  for  any  damage  he  may  cause  by  any 
departure  from  the  said  rule,  unless  he  can  show  that  circumstances 
rendered  such  departure  necessary,  the  proof  of  which  shall  be 
upon  such  master.'^ 

But  the  attention  of  his  Honour  was  not  directed  to  the  17tli 
section  of  the  Merchant  Shipping  Act  of  1878.  That  section  is 
as  follows  : — "  If  in  any  case  of  coHision  it  is  proved  to  the  Court 
before  which  the  case  is  tried  that  any  of  the  regulations  for 
preventing  collisions  contained  in  or  made  under  the  Merchant 
Shipping  ActSy  1854  to  1873,  has  been  infringed,  the  ship  by 
which  such  regulation  has  been  infringed  shall  be  deemed  to  be 
in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that 
the  circumstances  of  the  case  made  departure  from  the  regulation 
necessary.'*  His  Honour  declined  to  direct  the  jury  as  requested, 
being  apparently  of  opinion  that  the  plaintiffs  might  still  recover 
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if  the  immediate  cause  of  the  collision  was  an  improper  porting  1 1885—86. 
of  her  helm  on  the  part  of  the  Barrabool.  A.S.N.  Co. 

The  cases,  however,  of  The  Lovebird  (L.  R.  6  P.  D.)  and  The  g^;^ 
Fanny  M.  Oarvill  (44  L.  J.  Ad.  34)  show,  to  use  the  words  of  Windetfer  J. 
Sir  Robert  PhilUmore,  that  '^  if  by  any  possibility  a  non-compli- 
ance with  the  regulations  referred  to  could  have  contributed  to 
the  collision,  the  ship  by  which  the  regulations  have  been 
infringed  is  to  blame  for  the  collision/'  As  their  Lordships  say 
in  the  case  of  The  Fanny  M.  Oarvill,  "  the  proper  construction  of 
the  statute  excludes  proof  that  an  infringement  which  might  have 
contributed  to  a  collision  did  not  in  &ict  do  so,  and  throws  on  the 
party  guilty  of  the  infringement  the  burden  of  showing  that .  it 
coold  not  possibly  have  done  so/' 

In  the  case  of  The  Arhlow  (9  Ap.  Gas.  139)  the  same  principle 
is  laid  down  in  these  words : — ^'  The  principle  in  cases  of  this 
kind,  where  there  has  been  a  departure  from  an  important  rule 
of  navigation,  is  this,  that  if  the  absence  of  due  observance  of  the 
rale  can  by  any  possibility  have  contributed  to  the  accident,  then 
the  party  in  default  cannot  be  excused." 

In  this  case  it  is  impossible  for  the  plaintiffs  to  argue  that  the 
Birksgate,  if  guilty  of  infringing  the  regulation,  could  not 
possibly  have  contributed  to  the  collision,  as  the  essence  of  the 
dispute  between  the  parties  is  whether  the  collision  was  not 
directly  brought  about  by  an  infringement  of  regulation  21,  and 
nothing  can  be  urged  on  behalf  of  the  Birksgate  to  show  that  the 
drcunstances  of  this  case  made  departure  from  that  regulation 
necessary. 

This  being  so,  as  there  was  clearly  evidence  before  the  jury 
from  which  they  might,  and  probably  would,  have  come  to  the 
conclusion  that  the  Birksgate  was  infringing  regulation  No.  21, 
and  by  doing  so  contributed  to  the  collision,  his  Honour's 
retosal  to  direct  the  jury  in  the  manner  suggested  to  bim  entitles 
the  defendants  to  a  new  trial,  upon  the  hearing  of  which  it  would 
be  the  duty  of  the  Judge,  if  the  same  evidence  is  given,  to  tell 
ihe  jury  that  if  the  Birksgate,  by  infringing  regulation  No.  21, 
coold  possibly  have  contributed  to  the  collision,  the  plaintiffs 
could  not  recover,  and  the  defendants  would  be  entitled  to  a 
verdict 
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1886—86.        The  argument  that  section  17  of  the  Merchant  Shipping  Act  of 

A.S.K.  Co.    1837  is  not  in  force  in  this  colony  cannot  be  maintained^  as  the 

Smith.      ^^^  section  of  the  Act  of  1873  expressly  says  that  it  shall  be 

Wind&f/er  J.  construed  as  one  with  the  Merchant  Shipping  Act  of  1854,  the 

fourth  part  of  which  Act,  with  which  this  section  is  incorporated, 

being  made  applicable  to  all  British  ships  by  section  291. 

The  further  argument  that  section  17  does  not  govern  the 
case  because  section  120  of  our  Local  Navigation  Act  of  1871> 
35  Vic.  No.  7,  has  affixed  a  penalty  to  the  infraction  of  a 
statutory  enactment  similar  in  its  provisions  to  regulation  21,  and 
further  provides  that  the  infringing  master  shall  be  liable  for 
any  damage  he  may  cause  by  any  departure  from  the  rule,  unless 
he  can  show  that  circumstances  rendered  such  departure 
necessary,  is  equally  untenable.  Probably  the  starboard-side 
rule  was  enacted  by  section  120  of  our  Act  in  consequence  of  its 
being  repealed  as  an  Imperial  regulation  by  section  2  of  the 
Merchant  Shipping  ct  of  1862,  and  our  colonial  Legislature 
thinking  it  better  to  have  a  rule  on  the  subject  than  to  leave 
vesselsfree  to  navigate  narrow  channels  within  colonial  jurisdiction 
as  they  pleased.  In  1880,  however,  the  starboard-side  rule  was 
re-enacted  by  Imperial  regulation,  and  again  embodied  in  the 
regulations  of  1884,  made  in  pursuance  of  the  provisions  of  sec.  25 
of  the  Merchant  Shipping  ct  of  1  862,  which  provides  that  any 
regulations  made  as  directed  shall  have  the  same  force  as  if  they 
were  enacted  in  the  body  of  the  Act.  Consequently,  as  soon  as 
the  starboard-side  rule  was  re-enacted,  it  became,  as  virtually 
part  4  of  the  Merchant  Shipping  Act  of  1854,  obligatory  on 
British  ships  in  all  parts  of  the  world,  and  one  of  the  regulations 
referred  to  in  section  17  of  the  Merchant  Shipping  Act  of  1873. 
The  penalty  which  our  Navigation  Act  imposes  is  simply  an 
additional  punishment  for  the  infringement  of  the  rule,  beyond 
the  disability  imposed  by  the  Imperial  Acts  to  recover  where  the 
infraction  of  the  rule  may  possibly  conduce  to  a  collision ;  while 
the  further  provision  in  our  Act,  that  the  offending  party  shall 
still  be  liable  in  damages,  is  simply  to  preserve  the  Common  Law 
right  of  the  injured  party,  and  to  prevent  any  possible  argument 
that  because  the  offending  party  is  to  be  punished  by  a  penalty 
he  is  not  also  answerable  in  damages. 
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The  cases  of  Tuffy.  Warman,  and  Radhy  v.  The  London  and    1885—86. 
North-Western  Railway  Company,  which  were  cited  in  support  of    A.S.N.  Go. 
the  case  for  the  Birksgate,  are  of  no  authority  in  a  case  that      smith. 
must  be  governed  by  section  17  of  the  Merchant  Shipping  Act  WindeyerJ, 
of  1873^  becaose^  as  pointed  out  by  Lord  Blackbtim  in  the  case 
of  The  Khedive  (5  Ap.  Cas.  876)^  that  section  was  doubtless  enacted 
in  order  to  take  away  the  ratio  decidendi  in  those  cases ;  secondly^ 
to  render  it  unnecessary  to  resort  to  an  artificial  rule  as  to  the 
inference  to  be  drawn  from  evidence ;  and  lastly,  to  enable  courts 
to  adjudicate  upon  collision  cases  without    the   necessity  of 
determining  upon  conflicting  evidence  the    question,  often  of 
great  difficulty,  whether  an  infringement  of  a  statutory  regulation 
did  in  point  of  fact  contribute  to  the  collision. 

Though  not  referred  to  in  the  argument,  a  greater  difficulty  is 
presented  for  consideration  by  the  provisions  of  section  98  of  our 
colonial  Navigation  Act  oi  1871,  which  run  as  follows : — "If  in 
any  case  of  collision  it  appears  to  the  Court  before  whom  the 
case  is  fried,  that  such  collision  was  occasioned  by  the  non- 
observance  of  any  regulation  made  by  or  in  pursuance  of  this  Act, 
the  ship  by  which  such  regulation  has  been  infringed  shall  be 
deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  regulation  necessary,'*  and  is  identical  in  its  terms  with 
section  29  of  the  Imperial  Merchant  Shdpping  Amendment  Act  of 
1862  (25  &  26  Vic.  c.  63),  repealed  by  section  33  of  the  Imperial 
Merchant  Shipping  Act  of  1873. 

It  has  been  suggested  that  the  case  is  governed  by  this  section, 
and  the  law,  as  it  has  been  explained  by  English  decisions, 
previous  to  the  passing  of  section  17  of  the  Imperial  Merchant 
Shipping  Act  of  1873,  in  which  event  the  direction  of  the 
learned  Judge  would  be  correct. 

I  am  of  opinion,  however,  that  the  case  must  be  decided  by 
the  provisions  of  the  Imperial  Act  of  1873,  and  not  by  those  of 
the  Colonial  Statute  of  1871. 

My  reasons  for  so  thinking  are  these.  The  Imperial  Merchant 
Shipping  Act  of  1854,  section  291,  expressly  states  that  the 
4th  part  of  that  Act  shall  apply  to  all  British  ships — ^that  is,  to 
British  ships  in  all  parts  of  the  world.     The  first  sections  of  the 
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l886-«6.  Merchant  Shipping  Act  Amendment  Acts  of  1862  and  1878 
A.S.N.  Co.  declare  that  they  are  to  be  construed  as  one  with  the  Merchant 
Smith.  Shipping  Act  of  1854.  In  both  the  Amending  Acts  of  1862  and 
Windetfer  J.  1878  the  division  of  the  Acts  into  parts  is  preserved,  and  the 
4th  parts  of  these  Acts  are  headed  "  Safety  and  Prevention  of 
Accidents''  (part  iv.  of  the  Merchant  Shipping  Act  of  1854). 
The  continuity  of  the  provision  in  section  291,  that  the  4th  part 
of  the  Act  shall  be  applicable  to  all  British  ships,  is  thus  most 
clearly  and  carefully  preserved.  Section  298  of  the  Act  of  1854, 
which  first  deals  with  the  responsibility  attaching  to  those  who 
violate  rules  made  for  the  safety  of  navigation,  is  in  part  iv., 
whilst  section  29  of  the  Merchant  Shipping  Act  Amendment  Act 
of  1862,  which  by  that  Act  took  the  place  of  section  298  of  the 
original  Act,  and  extended  the  responsibility  to  the  violation  of 
any  rules  made  in  pursuance  of  the  Act,  and  section  17  of  the 
Act  of  1873,  are  all  in  the  several  4th  parts  of  those  Acts,  the 
last  Act  at  the  same  time  repealing,  by  section  33,  the  29tli 
section  of  the  Act  of  1862.  Section  17,  therefore,  of  the  Act  of 
1873,  by  the  express  words  of  the  Act  of  1854,  with  which  it 
must  be  read  as  one,  is  clearly  declared  applicable  to  all  British 
ships,  and  in  the  event  of  any  supposed  conflict  between  it  and 
the  colonial  enactments  its  provisions  must,  in  my  opinion, 
prevail. 

The  Merchant  Shipping  Act  of  1854,  by  section  547,  only  gives 
power  to  the  legislative  authority  of  a  British  possession  to 
repeal^  wholly  or  in  part,  any  provisions  of  the  Act  relating  to 
ships  registered  in  such  possession.  This,  it  will  be  observed,  is 
not  an  authority  to  alter  as  far  as  colonial  registered  ships  are 
concerned  any  of  the  provisions  of  the  Act,  but  only  to  alter  the 
provisions  of  the  Act  which  relate  to  ships  registered  in  such 
possession.  The  provisions  of  the  Act  relating  to  ships  regis- 
tered in  the  colonies  are  those  made  applicable  specially  to  ships 
registered  in  any  British  possession  by  the  last  part  of  section 
109  of  the  Act,  which,  taken  in  conjunction  with  section  288  of 
the  Actj  clearly  shows  that  the  Imperial  Legislature  only  con- 
templated a  colonial  Legislature  dealing  with  the  provisions  of 
the  Act  contained  in  part  3,  which  is  concerned  exclusively  with 
the  hiring  and  employment  of  masters  and  seamen. 
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Section  31  of  the  Act  of  1862  has  indeed  been  referred  to  as    1885-86. 
giving  a  more  general  authority ;  bat  the  local  Act  there  meant    A.S.N.  Ck>. 
is  clearly  an  Imperial  Act  of  local  operation^  as  is  manifest  by      smith. 
the  provisions  of  section  32  in  its  allusion  to  harbour  trusts  and  Windeyer  J. 
jumilar  bodies^  to  whom  authority  is  given  by  various  Imperial 
Acts  for  the  management  of  particular  localities.     Wherever 
the  Act  of  1854  speaks  of  the  Act  of  a  colonial  Legislature  it 
does  so  in  precise  terms^  as  in  sections  288,  289,  and  547,  and 
nowhere  speaks  of  such  Acts  as  local  Acts. 

It  is,  moreover,  impossible  to  suppose  that  the  Imperial 
Legislature  ever  contemplated  colonial  Legislatures  interfering 
with  the  provisions  of  Part  4  of  the  Act  of  1854,  which  provides 
for  the  safety  of  vessels  and  the  prevention  of  accidents.  The 
safety  of  England's  vast  mercantile  marine  and  of  the  lives  of 
thousands  largely  depends  upon  the  existence  of  a  universal 
code  of  rules  of  uncontradicted  and  undoubted  authority  over 
every  British  subject  that  sails  the  seas.  The  power  of  these 
mlee  to  protect  Imperial  maritime  interests  of  world-wide  extent 
would  be  destroyed  if  every  colonial  legislature,  or  a  Marine 
Board  appointed  under  a  colonial  Act,  could  make  regulations 
for  navigation,  not  only  contradictory  to  the  provisions  of  Part 
4  of  the  Imperial  Act,  but  could  further  affect  the  rights  and 
liabiUties  of  British  subjects  by  attaching  conditions  to  the 
non-observance  of  their  regulations  different  from  those  attach- 
ing to  the  regulations  made  by  the  Imperial  Legislature. 

Upon  examination,  however,  it  will  be  seen  that  there  is  no 
necessary  conflict  between  the  provisions  of  section  98  of  our 
Act  and  those  of  section  17  of  the  Imperial  Act.  At  the  time 
onr  Act  of  1871  was  passed  section  98  was  in  precise  accordance 
with  English  law,  being  the  same  in  terms  as  section  29  of  the 
Imperial  Merchant  Shipping  Act  Amendment  Act  of  1862.  As 
far  as  any  breach  of  a  regulation  made  under  the  Imperial  Acts 
of  1854  and  1862  was  concerned  section  98  would  have  no 
operative  effect,  as  a  case  which  brought  into  consideration  a 
regulation  made  under  the  provisions  of  the  colonial  Act  of 
1871,  which  was  merely  a  copy  of  an  Imperial  regulation, 
would  really  be  governed,  not  by  the  provisions  of  section  98  of 
the  colonial  Act,  but  by  the  provisions  of  the  Imperial  statute, 
NAW.K.,  Voi  VII.,  Law.  E 
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1885—86.    though  the  two  might  be  identical.     In  other  words,  the  Judge 

A.S.N.  Co.    trying    the    case  would   be   administering   Imperial    and    not 

Smith.      colonial  law.     And  as  far  as    the  regulations  made  under  our 

WindeyerJ,  Colonial  Act   of    1871   are   concerned,  I  have  always   been  of 

opinion  that  in  so  far  as  they  are  the  same  in  terms  as  the 

Imperial  regulations,  and  deal  with  vessels  within  the  scope  of 

the  Imperial  statute,  they  serve  no  purpose  except  so  far  as  the 

fact  that  they  have  been  expressly  recognised  by  our  colonial 

Legislature  may  serve  to  bring  them  more  prominently  under 

the  notice  of  colonial  mariners. 

Section  98  of  our  Act  was  not,  however,  a  useless  echo  of 
section  29  of  the  Imperial  Act  of  1862.  It  had,  and  still  has,  in 
reference  to  matters  upon  which  the  Imperial  regulations  were 
or  are  silent,  an  operative  effect  of  its  own.  The  section  was  a 
necessary  one,  as  determining  the  responsibility  of  those  who, 
within  the  prescribed  limit  of  our  colonial  jurisdiction,  violated 
its  provisions.  As  determining  the  possibility  of  those  offend- 
ing in  respect  of  matters  already  provided  for  by  Imperial  legis- 
lation, it  was  futile  and  unnecessary,  and  could  only  have  been 
passed  by  the  colonial  Legislature  to  fix  the  responsibility  of 
those  who  offended  in  matters  not  provided  for  by  Imperial 
regulation. 

Had  the  collision,  the  subject  of  the  present  actions,  taken 
place  at  a  time  when  no  Imperial  regulation  existed  as  to 
keeping  to  the  starboard  side,  as  was  the  fact  when  our  Act  of 
1871  was  passed,  the  case  would,  without  doubt,  have  been 
governed  by  the  provisions  of  section  98  of  our  Act.  In  1880, 
however,  the  starboard  side  rule  was  re-established  by  Imperial 
regulation,  and  such  regulation  thereupon  became  binding  upon 
all  British  ships  in  all  parts  of  the  world.  Upon  its  re-establish- 
ment, every  British  ship  navigating  a  narrow  channel  in  Port 
Jackson  or  elsewhere  was  bound  to  observe  the  regulation  as  one 
of  Imperial  enactment,  and,  if  guilty  of  its  infringement,  became 
subject  to  such  responsibilities  and  disabilities  as  the  Imperial 
Act  imposed.  The  responsibility  of  infringing  such  Imperial 
regulation  cannot  be  diminished  by  the  provisions  of  a  colonial 
statute,  passed  for  the  purpose  of  determining  the  liability  of 
those  who  violate  purely  colonial  regulations  on  matters  where 
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Imperial  regulations  are  silent.    Just  as   it  is  impossible  to     1885—86. 
sappose  that  the  Imperial  Legislature  ever  contemplated  allow-    A.S.N.  Co. 
ing  a  colonial  Legislature  power  to  establish  regulations  for  the      skith. 
safety  of  life  and  property  conflicting  with  the  Imperial  regula-  Windeyer  J. 
tions,  so  is  it  impossible  to  suppose  that  the  Imperial  Legislature 
would  aDow  the  authoritative  and  coercive  power  of  its  regula- 
tions   of  universal    applicatioi^  to    be    affected     by     colonial 
legislation    imposing    different     responsibilities    upon    persons 
offending  against  them. 

Whatever  doubts  might  exist  as  to  the  validity  of  these 
reasons  for  holding  that  section  17  of  the  Imperial  statute  of 
1878  repeals  by  implication^  the  provisions  of  section  98  of  our 
Act^  which  are  inconsistent  with  it^  appear  to  me  to  be  con- 
clusively settled  by  the  Imperial  Act,  28  &  29  Vic.  c.  63,  section 
2,  which  runs  as  follows  : — "  Any  colonial  law  which  is  or  shall 
be  in  any  respect  repugnant  to  the  provisions  of  any  Act  of 
Parliament  extending  to  the  colony  to  which  such  law  may 
relate,  or  repugnant  to  any  order  or  legislation  made  under 
auihoriiy  of  such  Act  of  Parliament,  or  having  in  the  colony 
the  force  and  effect  of  such  Act,  shall  be  read,  subject  to  such  Act» 
order,  or  regulation,  and  shall  to  the  extent  of  such  repugpiancy, 
but  not  otherwise,  be  and  remain  absolutely  void  and  inopera* 
tive." 

As  it  cannot  be  denied  that  Part  lY.  of  the  Imperial  Shipping 
Act  exteiids  to  the  colony,  and  that  the  provisions  of  section  98 
of  our  Navigation  Act  are  repugnant  to  section  17  of  the 
Imperial  Act  of  1873,  as  far  as  it  affects  the  rights  and  responsi- 
bilities of  those  violating  Imperial  regulations  of  universal 
application,  the  section,  to  the  extent  of  such  repugnancy,  must 
be  void  and  inoperative,  though  it  will  still  be  operative,  as  far 
as  this  particular  regulation  is  concerned,  with  regard  to  vessels 
navigating  "  harbours,  ports,  or  places"  referred  to  in  section 
120  of  the  colonial  Act,  to  which  the  Imperial  regulation  might 
not  apply  as  narrow  channels. 

The  argument  ab  incon/oenientif  should  the  opposite  view  be 
taken,  is  overwhelming.  As  their  lordships  pointed  out  in  the 
case  of  The  Khedive  when  before  the  House  of  Lords  on  appeal 
(5  Ap.  Cas,  876)^  the  intention   of  the  Legislature  in  passing 

Q2 
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1885—86.  section  17  of  the  Act  of  1873  evidently  was  that  shipmasters 
A.S.N.  Co.  shonld  implicitly  obey  the  regulations.  British  shipmasters 
Smith,  knowing  this^  on  coming  into  a  narrow  channel  in  Port  Jackson^ 
Windeyer  J.  if  they  happen  to  meet  a  vessel^  will  act  on  the  supposition  that 
its  master  will  obey  the  rule  with  the  same  sense  of  his  duty  to 
observe  it  as  themselves^  and  will  act  accordingly.  If^  however^ 
the  master  of  a  British  ship  cemes  into  the  harbour  of  Port 
Jackson^  and^  only  knowing  the  law  as  established  by  Imperial 
enactment^  feels  himself  bound  to  observe  the  regulation  without 
any  power  of  exercising  discretion  in  departing  from  it,  whilst  a 
local  shipmaster  meeting  him  is  to  be  allowed  to  think  that  he 
has  under  the  colonial  statute  a  discretion  whether  he  will  adhere 
to  it  or  not,  the  dangers  that  will  be  created  are  obvious.  Rules 
to  avert  collision  can  only  be  of  use  if  they  are  understood,  with 
all  their  attendant  consequences,  in  a  precisely  similar  way. 
They  become  a  snare  and  a  source  of  danger  when  they  can  be 
differently  construed. 

Even  if  there  are  any  rules  now  in  force  in  this  colony  under 
our  Act  of  1871  with  regard  to  matters  on  which  the  English 
regulations  are  silent,  as  was  the  case  with  regard  to  the  star- 
board side  rule  when  our  Act  of  1871  was  passed,  it  appears  to 
me  that  it  would  be  desirable  to  amend  our  Act  of  1871  by  an 
enactment  similar  in  its  provisions  to  section  17  of  the  Imperid 
Act  of  1873,  so  that  every  colonial  seaman  may  clearly  under- 
stand that  our  law,  like  the  Imperial  law,  reminds  those  who 
violate  regulations  made  for  the  safety  of  life  and  property  at 
sea  that  they  do  so  at  their  peril,  and  will  in  the  event  of  a 
collision  taking  place  which  could  in  any  way  have  been  brought 
about  by  a  violation  of  the  rule,  be  deprived  of  redress  if 
injured,  and  held  responsible  if  inflicting  injury  themselves, 
though  the  party  complaining  of  injury  may  himself  be  guilty  of 
negligence. 

It  was  further  argued  on  behalf  of  the  plaintiffs  that  supposing 
regulation  21  was  in  force  here  it  did  not  apply,  because  the 
place  where  the  collision  occurred  was  not  a  narrow  channel,  and 
the  case  of  Ex  parte  Jenkins  (10  S.C.R.  138),  decided  in  this 
Court,  was  cited  in  support  of  the  argument.  In  that  case, 
which  I,  as  Solicitor-General,  argaed  oil  behalf  of  the  Crown,  a 
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coUimon  occtirred  at  a  point  in  the  harbour  of  Port  Jackson    1885—86. 
between  Dawes'  and  Milson's  Points,  where  the  channel  is  about   A.S.N.  Ck>. 
500  yards  wide,  and  the  Court — reversing  the  decision  of  the       smith. 
jostioes — ^held  that  the  collision  was  not  in  a  narrow  channel.  Wifideyer  J. 
The  case  arose  out  of  a  breach  of  the  Act  16  Vic.  No.  46,  section 
32,  which  provided,  inter  alia,  that  the  master  of  any  steam 
▼easel  navigating  any  river  or  narrow  channel,  shall  keep,  so  far 
as  is  practicable,  to  that  side  of  the  fairway  or  midchannel  which 
lies  on  the  starboard  of  such  vessel ;  and  if  the  master,  or  other 
person  having  charge  of  any  steam  vessel,  neglect  to  observe 
these  regulations,  he  shall,  for  every  such  offence,  be  liable  to  a 
penalty  not  exceeding  50Z.     The  Court  being  of  opinion  that  a 
narrow  channel,  applying  the  maxim  noscitur  a  sociis,  must  be 
something  of  the  same  description  as  a  river,  something  con- 
tained within  banks,  held  that  this  portion  of  the  harbour  was 
not  a  narrow  channel.  Port  Jackson  being  an  arm  of  the  sea 
containing  a  succession  of  bays  or  coves  separated  by  headlands, 
and  threw  out  a  doubt  as  to  whether  any  portion  of  Port  Jackson 
was  a  narrow  channel. 

I  always  have  regarded  this  as  an  erroneous  and  unfortunate 
decisioD,  as  far  as  the  question  of  narrow  channel  was  concerned. 
A  narrow  channel  between  reefs  under  water  on  either  side  and 
buoyed  to  mark  its  course,  would,  looking  at  the  object  of  the 
regulation,  be  clearly  within  it,  though  such  a  channel  has  not 
banks  like  a  river.  I  can  find  no  definition  of  a  narrow  channel, 
bat  I  take  it  that  the  Legislature  by  the  term  meant  any  water- 
way used  as  a  passage  for  vessels,  like  a  road  upon  the  land,  and 
80  narrow  that  its  safe  navigation  by  steamships  would  be 
obviously  better  secured  by  the  certainty  of  the  two  approaching 
vessels  taking  opposite  sides  of  it  whatever  the  conformation  of 
the  sides  of  the  channel  might  be,  whether  shoals,  banks,  hills, 
headlands,  or  shores  of  any  description  which  were  known  by 
those  navigating  the  channel  to  form  its  sides.  Such  a  defini- 
tion as  this  throws  upon  the  nautical  intelligence  of  mariners  in 
a  reasonable  way  the  responsibility  of  deciding  whether  any 
waterway  is  one  to  which  the  regulation  applies,  as  it  is  clear 
that  it  can  only  be  determined  either  by  the  mariner  who  steers 
his  vessel,  or  the  Court  which  decides  as  to  the  correctness  of 
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1886—86.    tig  course^  whether  the  rule  is  applicable  to  any  particular  place, 
A.S.N.  Co.    by  bearing  in  mind  that  the  object  of  the  regulation  is  to  prevent 

Smith.  collision. 
Windeyer  J.  The  decision,  however,  of  the  Privy  Council  in  the  case  of  The 
Rhondda  (8  Ap.  Cas.  549),  that  the  Strait  of  Messina  is  a  narrow 
channel  to  which  the  regulation  is  applicable,  leaves  no  room  for 
doubt  that  steamships  passing  up  and  down  Port  Jackson  must 
regard  it  as  a  narrow  channel,  and  observe  regulation  21  in  its 
navigation.  The  Strait  of  Messina  is  much  wider  than  Port 
Jackson^  whilst  in  the  irregular  line  of  its  shores  it  is  very 
similar  to  it.  It  is  clearly,  as  a  cajse  decided  by  the  Privy 
Council,  an  authority  which  ought  to  guide  this  Court  rather 
than  the  decision  in  Ex  parte  JenkinSy  for  it  appears  to  me  that 
as  their  lordships  have  held  that  the  Strait  of  Messina  is  a  narrow 
channel,  they  would,  a  fortiori,  have  held  the  channel  betweeu 
Dawes'  Point  and  Kirribilli  to  be  such. 

Moreover,  since  the  case  of  Ex  parte  Jenkins,  the  Act  uuder 
which  that  case  was  decided  has  been  repealed  by  the  colonial 
'  Navigation  Act  of  1871 ;  and  the  Legislature,  when  re-enacting 
the  starboard-side  rule  by  section  120  of  that  Act,  in  making  it 
apply  to  any  ^'  harbour,  river,  channel,  port,  or  place  within  the 
jurisdiction,"  probably  intended  to  remove  the  doubt  which  the 
decision  in  the  case  of  Ex  parte  Jenkins  raised  as  to  the 
applicability  of  the  rule  to  the  harbour  of  Port  Jackson,  to  which, 
as  the  secretary  to  the  Marine  Board,  Lieutenant  Lindeman,  and 
all  the  nautical  witnesses  called  in  both  cases,  said  the  rule  was 
well  known  to  apply. 

Our  local  legislation,  therefore,  is  in  no  way  inconsistent  with 
the  Imperial  regulation,  and  may  be  regarded  as  a  statutory 
declaration  that  the  harbour  of  Port  Jackson  is  of  the  nature  of 
a  narrow  channel  to  which  the  starboard-side  rule  applies. 

One  other  argument  was  advanced  on  behalf  of  the  Birksgate 
which  requires  notice.  It  was  suggested  that  as  the  witnesses 
from  the  Barrabool  said  that  they  saw  the  Birksgate  on 
the  Barrabool's  starboard  bow  as  she  emerged  from  behind 
Bradley's  Head,  it  was  the  duty  of  the  Barrabool  to  keep  out 
of  her  way.  This  argument  is  founded  on  regulation  16,  which 
provides  that  if  two  ships  under  steam  "  are  crossing  so  as  to 
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involye  risk  of  collision,  the  ship  which  has  the  other  on  her  own     1886— «6. 
starhoard  side  shall   keep  out  of  the  way  of  the  other."     What    A.S.N.  Co. 
it  was  the  duty  of  the   Barrabool   to    do   in   order  to   comply       Smith. 
with  this  rule,  more  than  was  done,  if  it  had  any  application   Windeyer  J. 
to  the  case,  was   not   shown,    but   it   was  argued   that  some-' 
how  or  other   she   should   have  got  out  of    the   way   of  the 
Birksgate. 

The  rule,  however,  has  no  bearing  upon  the  case,  the  ships  not 
being  crossing  ships  within  the  meaning  of  the  rule,  as  was 
decided  in  the  case  of  The  Velocity  (L.R.  3  P.O.  44).  In  that 
case  the  steamer  Carbon  coming  up  the  Thames  on  the  flood 
tide,  and  rounding  a  point  where  the  river  turns  to  starboard 
under  a  port  helm,  saw,  a  little  on  her  starboard  bow,  the 
masthead  and  red  lights  of  the  Velocity,  a  steamship,  coming 
down  the  river.  In  that  part  of  the  river  it  is  usual  for  ships 
coming  down  to  keep  the  north  shore.  The  Carbon  having 
ported  and  attempted  to  pass  to  the  north  of  the  Velocity,  it 
was  held  by  the  Privy  Council  that  the  duty  of  each  ship  was  to 
continue  her  course  round  the  point  in  the  usual  track,  in  which 
case  they  would  have  passed  clear.  So  in  this  case,  the 
Barrabool,  knowing  that  a  vessel  coming  out  was  bound  to 
go  on  the  south  side  of  the  channel,  and  that  in  the  position  in 
which  they  met  the  outgoing  vessel  must  show  her  red  light  on 
the  starboard  bow,  the  appearance  of  a  red  light  in  that  position 
was  no  indication  that  the  vessel  was  a  crossing  one,  and  her 
duty  was  to  pursue  her  usual  course,  assuming  that  the  outgoing 
vessel  would  pursue  hers. 

It  does  not  follow  from  this  that  vessels  in  a  winding  cha.nnel 
may  never  approach  each  other,  so  as  to  be  crossing  vessels 
within  this  role,  as  was  pointed  out  in  the  case  of  Ths  Oceana  (3 
P.D.  60) ;  but  the  case  which  was  followed  by  the  Privy  Council 
in  The  Ranger  (4  P.C.  519)  shows  that  the  particular  direction 
which  a  vessel  may  take  in  rounding  a  corner  or  avoiding  an 
obstacle  is  not  such  an  indication  of  the  real  course  of  a  vessel 
as  will  justify  another  vessel  in  diverging  from  the  usual  course, 
and  as  the  law  required  the  Barrabool  to  keep  close  to 
Bradley's  Head,  she  was  justified  in  keeping  where  she  was,  and 
in  assuming  that  the    Birksgate  was  not  a  ship  crossing  the 


244  CASES  AT  LAW.  [N.  8.  W.  E. 

1885—86.    harbour,  but  one  that  was  going  out,  and  would  pass  her  on  her 
A.S.X.  Co.    port  side. 

SxiTH.  ^^^  these  reasons,  as  it  appears  to  me  that  the  verdict  was 

WindeyerJ.  WTong  in  the  case  of  the  A.S.N,  Oo.  against  Smith,  both  because 
the  Birksgate  was  guilty  of  contributory  negligence  in  point 
of  fact,  and  because,  under  the  provisions  of  section  17  of  the 
Imperial  Act  of  1873,  her  owners  could  not  succeed,  I  think  the 
verdict  should  be  set  aside  and  a  new  trial  granted. 

Inmes  J.  SiB  G.  Innss,  J.  The  Comparatively  short  judgment  which  I 
am  about  to  deliver  must  be  applied  exclusively  to  the  case  of  the 
A.S.N.  Company  v.  Smith  and  others.  My  understanding  was, 
that  the  cases  were  to  be  argued  and  determined  upon  their 
separate  and  distinctive  merits,  and  that  the  evidence  in  one  was 
not  to  be  in  any  way  imported  into  the  consideration  of  the 
other ;  and  although  I  was  aware  that  the  judgments  in  both 
cases  were  to  be  delivered  on  the  same  day,  I  did  not  think  that 
the  evidence  in  either  case  was  to  influence  the  decision  of  the 
other. 

In  the  case,  then,  with  which  alone  I  am  now  dealing — ^the 
A.S.N.  Oo.  V.  Smith  and  others — although  there  are  nominally 
three  grounds  there  are  substantially  only  two,  because  the  first 
two  turn  upon  the  question  of  the  evidence. 

The  third  ground  raises  a  point  of  law,  and  runs  thus  : — That 
his  Honour  should  have  directed  the  jury  that  if  the  fact  of  the 
plaintiffs  being  on  the  wrong  side  of  the  harbour  in  the  middle 
of  the  night,  in  their  opinion,  contributed  to  the  collision,  the 
verdict  should  be  for  the  defendant. 

I  agree  with  his  Honour  Mr.  Justice  Faucett  that  the  verdict 
should  not  be  disturbed  on  this  last  ground,  but  I  am  unable  to 
agree  with  their  Honours  that  the  verdict  should  be  set  aside  on 
the  ground  i;hat  it  was  against  evidence.  The  learned  Chief 
Justice,  who  tried  the  case,  reports  that  in  his  opinion  there  was 
ample  evidence  to  support  the  verdict,  and  not  only  so,  but  he 
adds  that  he  thinks  that  the  verdict  was  right,  and  that  he  is 
entirely  satisfied  with  it.  In  that  view  I  concur.  So  that  we 
have  the  case  now  sent  down  for^  new  trial  under  these  circum- 
stances : — ^After  a  trial  lasting  over  two  days,  presided  over  by  a  . 


A.S.N.  Co. 

V. 

Smith. 

Innea  J. 

VOL.  VII.]  CASES  AT  LAW.  245 

most  able  Judge  (the  jury  and  Judge  both  having  advantages  1885—86. 
as  to  forming  a  correct  opinion  upon  matters  of  fact  which  cannot 
be  shared  by  Judges  not  present  at  the  trial)^  the  jury  have 
found  a  unanimous  verdict,  which  is  approved  of  by  the  Judg^ 
who  tried  the  case,  and  which  is  also  approved  of  by  another 
Judge,  and  yet  the  verdict  is  set  aside  because  to  two  other 
Judges  the  conclusion  to  which  the  jury — the  proper  tribunal  to 
decide  upon  questions  of  &ct — ^have  come  seems  wrong.  I  cannot 
but  think  that  in  the  public  interest  this  is  a  state  of  circum- 
stances eminently  unsatisfactory,  and  one  certainly  not  calculated 
to  promote  confidence  in  the  stability  of  the  decisions  of  our 
tribunals,  or  to  impress  the  public  with  the  notion  that  the 
traditional  uncertainty  of  the  law  is  a  groundless  cause  of 
complaint. 

The  principles  upon  which  Courts  interfere  with  the  findings 
of  juries  have  of  course  been  frequently  considered  both  by  our 
own  Court  and  by  various  other  Courts.  In  a  very  recent  case. 
The  Metropolitan  Railway  Company  v.  Wright  (L.R.  11  App. 
Cas.  152),  which  is  a  case  in  the  House  of  Lords,  Lord  Selhome 
says,  "  We  all  think  that  there  are  not  sufficient  grounds  for  a 
new  trial  in  this  case.  As  the  verdict  was  not  perverse  or 
onreasonable,  looking  to  the  evidence  given,  it  does  not  seem 
to  us  to  be  a  case  in  which  the  decision  of  the  jury,  who  are  the 
proper  judges  of  such  questions,  should  be  interfered  with.  I 
have  always  understood  that  it  is  not  enough  that  the  Judge 
who  tried  the  case  might  have  come  to  a  different  conclusion  on 
the  evidence  than  the  jury,  or  that  the  Judges,  in  the  Court 
where  the  new  trial  is  moved  for,  might  have  come  to  a 
different  conclusion,  but  there  must  be  such  a  preponderance  of 
evidence,  assuming  there  is  evidence  on  both  sides  to  go  to  the 
jury,  as  to  make  it  unreasonable,  and  almost  perverse,  that  the 
jury  when  instructed  and  assisted  properly  by  the  Judge  should 
return  such  a  verdict.*' 

Another  Judge,  the  present  Lord  Chancellor,  who  was  then 
ex-Lord  Chancellor,  Lord  Halshttry,  says.:—"  What  I  take  to  be 
of  supreme  importance,  as  defining  the  functions  of  Judges  and 
juries,  is  the  principle  upon  which  a  new  trial  can  be  granted 
upon  the  ground  that  the   verdict^  is  against  the  weight  of 
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1886—86.    evidence.     Now  I  think  that  the  principle  laid  down  in  BoUmm 
A.8.N.  Co.   V.  Bitton  (8  Q.B.D.  176)  is  erroneons^  as  reported^  in  the  oaeof 
Smith.      ^^®  word  ^  onght/     If  a  Court — not  a  Court  of  Appeal  in  which 
Jnjie*  J.     the  facts  are  open  for  original  judgment^  but  a  Court  which  is 
not  a  Court  to  review  facts  at  all^-can  grant  a  new  trial  when- 
ever it  thinks  that  reasonable  men  ought  to  have  found  another 
verdict,  it  seems  to  me  that  they  must  form  and  act  upon  tiieir 
own  view  of  what  the  evidence  in  their  judgment  proyes.    That, 
I  think,  is  not  the  law.      If  reasonable  men  might  find  (not 
^ ought  to'  as  was  said  in  Solomon  v.  Bitton)  the  verdict  which 
has  been  found,  I  think  no  Court  has  jurisdiction  to  disturb  a 
decision  of  fact,  which  the  law  has  confided  to  juries,  not  to 
Judges.*' 

It  seems  to  me  that  this  applies  to  the  present  case.  It  surely 
cannot  be  said  that  there  was  not  evidence  on  both  sides  to  go 
to  the  jury  ;  certainly  the  verdict  in  no  way  approaches  to  what 
is  known  as  a  perverse  verdict,  and  I  fail  to  see  that  it  was  a 
verdict  such  as  reasonable  and  honest  men  might  not  find. 
There  was  in  this  case  an  enormous  conflict  of  evidenco— no 
uncommon  circumstance  in  collision  cases,  whether  in  the 
harbour  or  at  sea.  That  conflict  of  evidence  was  a  matter  on 
which  the  jury  had  to  pronounce  their  opinion,  and  looking 
at  the  evidence  I  cannot  see  any  ground  for  disturbing  the 
verdict.  Captain  Mackenzie,  who  was  the  first  witness,  says  :— 
'^I  am  a  master  mariner;  I  was  captain  of  the  plaintiffs* 
vessel,  the  Birksgate,  on  the  night  of  the  9th  of  August  last; 
I  held  a  master's  certificate  at  that  time,  and  had  held  it  about 
14  years ;  I  have  been  80  years  at  sea  altogether ;  on  the  night 
of  the  9th  August  I  left  the  wharf  at  about  a  quarter  to  12,  and 
proceeded  down  the  harbour  in  ballast ;  the  tonnage  of  the 
Birksgate  is  914  tons  registered — about  1400  tons  gross; 
on  the  way  down  the  harbour  I  went  sometimes  slow,  and  some- 
times half-speed ;  when  going  half -speed  I  would  be  going  abont 
five  knots ;  I  blew  my  whistle  ;  I  was  on  the  bridge ;  the  second 
officer  and  the  man  at  the  wheel  were  on  the  bridge  with  me; 
my  vessel  steered  from  the  bridge;  the  telegraph  was  on  the 
bridge  ;  my  vessel  steered  by  steam ;  she  steers  very  easily ;  my 
chief  officor  was  forward  at  ^he  bows  keeping  a  look-out,  with  a 


VOL.  vn.] 


CASBS  AT  LAW. 


247 


look-out  man  there  also ;  this  look-out  man  was  right  forward  in 
the  eye  of  the  ship,  where  he  could  see  both  sides  of  the  bow. 
(Witness  points  out  this  place  on  the  model.)  In  passing  down 
the  harbour  I  passed  the  north  side  of  Fort  Denison.  (Witness 
points  out  the  course  on  a  chart.)  I  went  along,  and  when  about 
abreast  of  Bradley's  Head,  and  about  five  ships'  lengths  from  it, 
about  1275  feet  from  the  shore,  I  straightened  up  for  the  west 
channel ;  I  put  the  bow  of  my  vessel  in  the  direction  of  the 
centre  of  the  channel ;  as  I  straightened  up  I  saw  the  Sow  and 
Pigs  light  about  a  point,  or  one  and  a-half  point,  on  my  star- 
board bow ;  I  steadied  my  helm ;  my  lights  were  burning — the 
mast-head  light,  the  port  red  light,  and  the  starboard  green . 
light ;  they  were  all  properly  placed,  and  burning  brightly ; 
immediately  as  I  got  the  ship  straightened  up  the  channel,  a 
mast-head  and  green  light  were  reported ;  I  saw  them  at  one 
and  the  same  time ;  they  were  about  two  and  arhalf  points  on 
my  starboard  bow  ;  and  I  judged  them  to  be  about  three-quarters 
of  a  mile  off ;  it  is  a  hard  thing  to  judge  the  distance  in  the 
night ;  the  moon  was  obscured  by  clouds ;  it  was  close  on  the 
full  moon ;  when  I  saw  the  green  light,  I  starboarded  a  little, 
and  so  as  to  open  well  my  own  green  light  to  the  approaching 
steamer ;  when  I  saw  the  mast-head  light  I  knew  it  was  a 
steamer;  I  proceeded  on  my  course  down;  I  was  blowing  my 
whistle  all  the  time ;  it  is  the  custom  to  blow  the  whistle  till  we 
get  outside ;  I  was  observing  the  custom.  ( Witness  shows  by 
models  on  the  table  how  the  approaching  vessel  met  him  and 
showed  her  green  light.)  When  the  vessels  came  near,  the 
other  vessel  came  right  into  me ;  just  as  the  other  vessel  struck 
my  vessel,  I  saw  her  red  light ;  I  was  struck  on  the  starboard 
side,  and  on  the  forward  part  of  the  fore  rigging  ;  I  don't  think 
it  was  more  than  a  second  after  I  saw  the  red  light  that  I 
was  struck  ;  I  had  no  time  to  get  out  of  the  way ;  I  had  no  time 
to  do  anything ;  the  red  light  coming  into  view  showed  that  he 
must  have  put  his  helm  hard-a-port ;  if  he  had  not  ported,  the 
accident  would  not  have  happened ;  he  would  have  gone  clear ;  I 
should  think  the  Barrabool  was  going  f  uU  speed  at  the  time  of 
the  collision,  because  the  foam  at  her  bows  was  right  up  to  her 
liawse-pipes ;   I  could  see  by  the  water  of  the  Barrabool  that 
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1885— S6.  her  helm  mast  have  been  hard-a-port  at  the  time  of  the 
collision ;  tlie  effect  of  the  collision  was  to  torn  the  head  of 
my  yessel  right  round  to  Bradley's  Head;  the  Barrabool's 
bows  were  smashed  in^  and  part  of  her  stem  was  left  in  my 
vessel/* 

In  that  evidence  there  is  contained  the  gist  of  the  plaintiffs' 
case^  and  it  is  supported  by  the  evidence  of  several  other 
witnesses  in  all  these  essential  points.  It  is  unnecessary  that  I 
should  more  particularly  refer  to  the  evidence  of  those  other 
witnesses.  It  will  speak  for  itself.  Not  only  is  Captain 
Mackenzie's  evidence  corroborated  by  several  other  witnesses, 
but  there  are  several  facts  not  contested  by  either  side : — ^namely, 
that  the  Birksgate  was  struck  by  the  Barrabool  on  the 
starboard  bow^  the  Barrabool  coming  stem  on  to  that  part  of 
the  Birksgate ;  that  there  was  that  peculiar  disturbance  of  the 
water  by  the  Barrabool  described  by  Captain  Mackenzie  as 
foaming  up  to  the  hawse-pipes ;  and  the  condition  of  the  water  in 
the  immediate  wake  of  the  Barrabool^  all  showing  that  she 
was  coming  with  her  helm  hard-a-port ;  and  the  nearness  of  both 
vessels  to  the  shore  at  the  time  of  the  collision. 

All  these  circumstances  show  very  strongly^  in  my  opinion, 
that  the  jury  were  right  in  coming  to  the  conclusion  that  the 
Barrabool  caused  the  collision  by  improperly  trying  to  get 
between  the  Birksgate  and  Bradley's  Head,  and  for  that 
purpose  trying  to  cut  right  across  the  bows  of  the  Birksgate, 
and  that  if  she  (the  Barrabool)  had  held  on  her  course,  passing 
the  Birksgate  starboard  to  starboard,  they  would  have  passed 
one  another  at  an  abundantly  safe  distance,  no  collision  would 
have  happened,  and  there  would  not  have  been  the  remotest 
danger  of  a  collision.  The  vessels  would  have  been  green  to 
green,  and  although  they  would  have  passed  on  the  wrong  side, 
there  would  have  been  absolute  safety.  The  law  of  the  road  is 
not  an  inflexible  one.  It  seems  to  me  that  the  key  to  the  whole 
matter  rests  in  the  declaration  of  Captain  Bristow,  the  captain 
of  the  Barrabool,  "  I  was  on  my  right  side,  and  I  determined  to 
keep  it."  This  determination,  obstinately  and  unreasonably 
insisted  in,  led  in  my  view,  in  the  view  of  his  Honour  who  tried 
the  case,  and  in  the  view  of  the  jury,  to  what  is  not  inaptly 
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termed  "the  reckless  use  of  the  port  helm,"  a  not  unfrequent     1885—86. 
cause  of  collision,  and  the  cause  of  this  collision.  A.8.N.  Co. 

I  do  not  think  it  necessary  to  add  anything  more  on  the  Sxith. 
question  of  evidence,  but  as  allusion  has  been  made  to  the  cross  JniMt  J« 
case,  I  may  say  that  in  that  case  the  evidence  for  the  Barra- 
bool  was  somewhat  stronger  than  in  this  case,  and  I  by  no 
means  accede  to  the  proposition  that  where  two  opposite 
verdicts  have  been  g^ven  in  cross  cases  one  or  other  of  such 
verdicts  must  necessarily  be  wrong.  With  all  due  respect,  I 
think  that  question  depends  upon  the  evidence  g^ven  in  each 
case. 

I  have  said  that  I  agree  with  his  Honour  Mr.  Justice  Faticett 
in  thinking  that  on  the  third  ground  there  should  not  be  a  new 
trial.  The  learned  Judge  who  tried  the  case  must  be  taken  to 
bave  correctly  explained  to  the  jury  the  ordinary  law  of  con- 
tributory negligence,  and  although  his  Honour's  attention  was 
not  specially  called  to  the  words  of  the  17th  section  of  the 
Imperial  Act  of  1878,  I  do  not  think  that  that  is  important. 
His  Honour  must  have  told  the  jury  that  if  in  their  opinion  the 
negligence  of  the  plaintiffs  "  contributed  ''  to  the  collision,  they 
could  not  recover.  The  evidence  that  the  Birksgate  was  on 
the  wrong  side  was  before  the  jury  as  evidence  of  negligence, 
and  they  must  have  thought  that  that  negligence  did  not  con- 
tribate  to  the  collision,  therefore  I  think  that  the  third  ground 
as  stated  cannot  be  made  a  ground  for  disturbing  the  verdict. 

If,  however,  it  be  contended  that  the  mere  fact  of  plaintiffs' 
being  on  the  wrong  side,  without  necessity  impelling  them,  of 
itself  disentitles  them  to  recover,  however  gross  the  misconduct 
and  crass  the  negligence  of  the  defendants  may  have  been,  I 
cannot  accede  to  that  view  of  the  law.  Nor  do  I  think  that  any 
of  the  cases  that  have  been  cited  establish  this  view.  To  so 
hold  would  amount  to  saying  that  a  vessel  so  offending  would 
become  an  outlaw  of  the  seas. 

The  rule  against  a  transgressing  ship,  stringent  as  it  doubtless 
ifl,  has  been  carried  no  &rther  than  is  stated  in  the  case  of  The 
Afhhw  (L.B.  9  App.  Gas.  139).  The  judgment  of  the  Privy 
Council  was  delivered  by  Sir  James  Hcmnen,  who  says  : — "  The 
principle  in  cases  of  this  kind,  where  there  has  been  a  departure 
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1886—86.    from  an  important  mle  of  navigation^  is  this,  that  if  the  absence 
A.S.N.  Co.    of  due  observance  of  the  rale  can  by  any  possibility  have  oon- 

.  Smith,      tribnted  to  the  accident,  then  that  the  party  in  default  cannot  be 

•ifiiMf  J.      excused/' 

The  rule  is  also  laid  down  in  the  case  of  I%6  Lave  Bird  (L.B. 
6  P.D.  88),  where  Sir  Robert  Phillimore  says— "There  are 
several  judicial  decisions  on  the  construction  of  the  17th  section 
of  the  Merchant  Shipping  Act  of  1873,  and  they  have  decided  that, 
if  by  any  possibility  a  non-compliance  with  the  regulations 
referred  to  could  have  contributed  to  the  collision,  the  ship  by 
which  the  regulations  have  been  infringed  is  to  blame  for  the 
collision." 

In  the  case  of  The  Magnet  (L.  R.  4  Ad.  and  Ecc.  417),  Sir 
Robert  PhilUmore,  delivering  a  considered  judgment,  says,  at  p. 
425 — '^  It  has  been  contended  that  any  infringement  of  any  re- 
gulations made  under  the  authority  of  the  statutes  compels  the 
Court  to  pronounce  the  vessel  which  is  guilty  of  such  infringe- 
ment to  be  in  fault,  unless  the  infringement  was  in  the  circum- 
stances necessary ;  that  is  to  say,  that  a  vessel  carrying  a  perfect 
starboard  light,  and  run  into  on  the  starboard  side  by  a 
vessel  which  ought  to  have  avoided  her,  is  nevertheless  in  fault 
if  she  have  no  port  light,  or  a  deficient  one ;  or  that  a  vessel 
ahead  of  another,  which  overtakes  her  and  runs  into  her  stem, 
is  nevertheless  in  fault  if  she  has  deficient  or  no  side  lights, 
although  her  side  lights  if  properly  exhibited  could  not  possibly 
have  been  seen  by,  or  have  in  any  way  affected,  the  overtaking 
vessel.  I  say  nothing  as  to  the  injustice  of  applying  such  a  con- 
struction of  the  English  statute  to  foreign  vessels,  but,  irre- 
spective of  any  such  consideration,  I  decline,  as  at  present  advised, 
to  put  a  construction  which  appears  to  me  fraught  with  absurdity 
and  injustice  upon  the  statute,  even  with  respect  to  Britisli 
vessels.  I  think  the  infringement  spoken  of  must  mean  an  in- 
fringement not  indeed  necessarily  causing  the  collision,  but 
connected  with  it — an  infringement  material  to  the  case,  and  by 
possibility  causing  or  contributing  to  it ;  not  an  infringement 
wholly  immaterial  to  the  case,  and  which  by  no  possibility  could 
have  anything  to  do  with  the  collision.'' 
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The  aonnd  sense  of  these  observations  is  recognised  in  all  tbe    1886—86. 
cases  down   to    the    most    recent    case'  of    The   ArTclow,    and   A.S.N.  Co. 
applying  those  cases  and  the  rules  stated  to  the  present  case^      Smith. 
and  granting  that  the  Birksgate  was  on  the  wrong  side^  and      IwneM  J. 
was  thereby  violating  the  harbonr  regulations^  if  the  Barrabool 
had  done  that  which  the  jury  must  be  taken  to  have  found  the 
Birksgate  had  a  right  to  expect  she  would  do  (as  laid  down  in 
the  ease  of  Vennall  v.  Oarner:  I  Cr.  and  M.  21)^  i.e.,  to  hold  on 
her  course^  starboard  to  starboard^  green  to  green,  the  infringe- 
ment of  the  rule  by  the  Birksgate  could  not  by  any  possibility 
have  caused  or  contributed  to  the  collision.      The  vessels  would 
have  been  on  the  wrong  side;  but  there  would  have  been  no 
possibiliiy  of  harm. 

The  majority  of  the  Court  think  that  the  rule  on  the  point  of 
law  should  be  discharged ;  but  on  the  other  point,  the  question 
of  evidence,  a  majority  of  the  Court  thinking  that  the  verdict 
should  be  set  aside,  the  rule  will  be  made  absolute. 

With  regard  to  the  case  of  Smith  and  others  v.  The  A.8.N. 
Oo.,  I  do  not  desire  to  say  more  than  that  I  agree  with  their 
Honours  that  there  is  no  ground  for  disturbing  the  verdiot. 

Bide  abaolvie  in  A.8.N.  Oo.  v.  Smith. 

Rule  discharged  in  Smith  v.  A,S.N.  Oo. 

Attorneys  for  A.S.N.  Co. :  Daintrey  ^  Qilder. 
Attorneys  for  Smith  and  others :  Bull  8f  Bull. 


FLfiTCHEB  V.  THE  C0MMIS8I0NEE  OF  EAILWAYS.  April  23. 

1885. 
Negligence — Contributorff  negligenee,  ^       jg 

1886 
Actum  of  negUgence.    Plaintiff  was  a  passenger  on  the  railway,  and  was * 

tiETelling  to  Sjdney  in  an  American  carriage,  at  the  end  of  which  was  a 

pistfonn  in  front  of  the  door  of  the  carriage.     There  was  a  notice,  which  the    Martin  C.J. 

I^ntiff  had  seen,  cautioning  passengers  not  to  ride  on  the  platform.     As  the     ^^*c^Jt  J. 

Mn  approached  the  Bedf em  terminus,  the  plaintiff  went  on  to  the  platform       j^^  j 

of  the  carriage.    The  train,  instead  of  stopping  at  the  station,  went  too  far,  and 
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1886— M.  struck  the  butts,  with  the  result  that  the  platform  on  which  the  pbintiff  stood, 

^p  And  that  immediately  in  fro^t  of  him,  telescoped,  and  the  plaintiff  was  thrown 

^  down  and  seriously  injured.    Ko  one  on  the  train  but  those  standing  on  or  near 

Com.  07  to  the  platform  were  injured.    There  was  ample  evidence  of  negligence  on  the 

Railways,  part  of  the  defendant  in  approaching  the  terminus.    Verdict  for  the  plaintiff. 

Held,  on  motion  for  a  new  trial,  that  the  verdict  was  wrong.  But  for  the 
plaintiff's  own  negligence  the  injury  which  he  sustained  would  not  hare 
happened.  Bule  absolute,  each  party  to  bear  his  own  costs  of  the  former  trial 
and  of  this  motion. 

Nboliobnce.  Declaration: — ^Albert  Charles  Fletcher  sues  the 
Commissioner  of  Railways  for  that  the  defendant  was  the  carrier 
of  passengers  upon  a  railway  from  Stanmore  to  Sydney  for 
reward  to  the  defendant.  And  the  plaintiff  became  and  was 
received  by  the  defendant  as  a  passenger  to  be  carried  upon  the 
said  railway  from  Stanmore  to  Sydney  for  reward  to  the 
defendant.  Yet  the  defendant  did  not  safely  and  securely  carry 
the  plaintiff  upon  the  said  railway  on  the  said  journey ;  and  so 
negligently  and  unskilfully  conducted  himself  in  carrying  the 
plaintiff  upon  the  said  railway  on  the  journey  aforesaid^  and  in 
managing  the  said  railway  and  the  carriage  and  train  on  which 
the  plaintiff  was  a  passenger  upon  the  said  railway  on  the  said 
journey  as  aforesaid^  that  the  plaintiff  was  thereby  wounded  and 
injured^  and  incurred  loss  of  time  and  expense  in  and  about  the 
care  of  his  wounds  and  injuries. 

Plea  :  Not  guilty. 

The  action  was  tried  on  23rd  Aprils  1885,  before  his  Honour 
Mr.  Justice  Faucett,  when  the  jury  returned  a  verdict  for  the 
plaintiff. 

The  facts  proved  at  the  trial  are  fully  stated  in  the  judgment 
of  the  Court  reported  below. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the  ground 
that  the  verdict  was  against  evidence,  and  that  the  defendant 
had,  by  his  own  negligence,  contributed  to  the  accident, 

Stephen,  Q.C.,  and  0.  B.  Stephen,  for  the  defendant,  now  (May 
5th)  moved  to  make  the  rule  absolute.  The  facts  established  at 
the  trial  show  that  there  was  negligence  on  the  part  of  the 
plaintiff  which  directly  contributed  to  the  accident,  and  which 
disentitles    him   from     recovering    in    this   action :    Sayer  v. 
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EMm  {!),  Sadlejf  v.  London  and  North-Weatem  BaUway  Oom-    mi-9S. 
ftmg  (2).     The  pUuntiff  was  riding  on  ihe  platform^  a  place    Flrchu 
where  pessengen  are  not  allowed  to  stand  ;  and  it  was  in  con-     (^ J*  ^f 
aeqnenoe  of  his  so  acting  that  he  suffered  the  injuries  for  which    Kailwatb. 
this  action  is  brought.     The  plaintiff  and  his  brother  were  both 
standing  on  the  platform  when  the  accident  happened,  and  they 
both  were  injured;  but  no  harm  happened  to  the  passengers 
wlio  remained  within  the  railway  carriage.    The  driver  of  the 
engine  did  not  know  that  the  plaintiff  was  standing  on  the 
platform.    If  a  man  were  lying  asleep  on  a  road,  and  another 
were  to  drive  over  him  in  the  dark,  no  action  could  be  main, 
tained,    although   the    defendant   might   have    been   driving 
reoklessly.    The  plaintiff  brought  the  injury  on  himself,  so  he 
cannot  succeed  in  this  action. 

Darlejf,  Q.C.,  and  Sogers,  for  the  plaintiff,  showed  cause.  The 
accident  having  been  caused  by  negbgenoe  on  the  part  of  the 
defendant's  servants,  it  was  for  the  defendant  to  show  that  but 
for  the  plaintiff's  negligence  no  injury  would  have  happened  to 
lum :  Tuff  v.  Wannan  (3).  The  fact  that,  at  the  time  of  the 
accident,  the  plaintiff  was  standing  on  the  platform  of  the 
raflway  carriage  does  not  of  itself  show  that  he  was  gmlty  of 
negligence  which  conduced  to  his  injuries :  Ghe  v.  Metropolitan 
Railway  Oo.  (4).  If  the  whole  train  were  wrecked  and  most  of 
the  passengers  injured,  it  could  not  be  said  that  a  person  riding 
on  the  platform  could  not  recover  damages  for  injuries  occasioned 
by  the  accident.  That  &ct  is  not  any  evidence  of  negligence  on 
|he  part  of  the  plaintiff  conducing  to  the  accident.  There  is  no 
distmction  in  principle  between  this  case  and  Davis  v.  Mann  (5). 
But  the  case  of  Badley  v.  London  and  North^Weatem  Railway  Co. 
(2)  is  clearly  distinguishable,  because  there  the  accident  could 
not  have  happened  but  for  the  negligence  of  the  plaintiff :  they 
ought  reasonably  have  anticipated  that  what  they  did  would 
occasion  an  accident.     The  defendant  is  not  entitled  to  argue 

0)  1  CabaM  ft  Ellis  49S.  (4)  L.B.  8  QJB.  161 ;  42  L J.  L.Q.B. 

(2)  1  App.  Gaa  764 1  46  L J.  Ex.  678.  106. 

(S)  6  C.B.  N.8.  678 ;  2fi  kJ.  C.P.  (6)  10  M.  ft  W.  646. 
312. 

H.6.Wi.,  YoL  Vn.,  Uw,  9 
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1886—86.    that  the  injury  to  the  plaintiff  might  have  been  avoided  by  the 
Flxtchib    exercise  of  more  care  on  the  part  of  the  plaintiff. 

Yorkshire  Railway  Oo,  (6).] 

That  case  is  conunented  on  in  Oee  v.  Metropolitan  Railway  Go. 
(4),  Robson  v.  North-Eastern  Railway  Co.  (7).  Bnt  we  contend 
that  the  plaintiff  was  not  guilty  of  negligence  by  riding  on  the 
platform  of  the  carriage.  The  evidence  was  that  the  notice 
prohibiting  passengers  from  doing  so  was  illegible;  and  if  the 
plaintiff  did  not  know  of  sach  prohibition  he  had  a  right 
to  ride  on  the  platform  if  he  thought  fit.  But  all  this  went  to 
the  jury,  and  they  returned  a  verdict  for  the  plaintiff.  The 
question  of  contributory  negligence  is  one  of  degree,  which 
must  be  determined  by  the  jury  :  McKinnon  v.  Morris  (8). 

Stephen,  Q.O.,  in  reply.  The  verdict  was  wrong,  and  this 
Court  ought  to  order  it  to  be  entered  for  the  defendant.  The 
judge  ought  to  have  directed  the  jury  to  find  a  verdict  for  the 
defendant:  McKenzie  v.  The  Commissioner  of  Railways  (9),  where 
the  verdict  having  been  returned  for  the  plaintiff  on  a  question 
of  contributory  negligence  the  Court  ordered  a  nonsuit  to  be 
entered.  A  decision  in  plaintifPs  favour  would  authorise 
passengers  riding  on  the  platforms,  notwithstanding  the 
prohibition  to  do  so.  Adams  v.  The  Lancashire  and  Yorkshire 
Railway  Co,  (6)  is  still  the  law,  and  that  decision  is  approved 
of  in  Qee  v.  The  Metropolitan  Railway  Co.  (4),  with  the  exception 
of  the  observations  of  Brett,  J.,  in  the  latter  case. 

[Sir  J.  Martin,  C.J.  In  Gee  v.  The  Metropolitan  Railway  Co. 
(4)  the  negligence  which  caused  the  accident  was  the  insufficient 
fastening  of  the  door  by  the  defendants.  In  Adams  v.  TKe 
Lancashire  and  Yorkshire  Railway  Co.  (6)  the  accident  was  not 
occasioned  by  the  negligence  of  the  defendants.  Here,  on  the 
contrary,  it  is  admitted  that  the  defendant  was  guilty  of 
negligence.] 

(6)  L.B.  4  C.P.  739 ;  38  L. J.  C.P.  277.        (8)  6  Aust.  L.T.  256 

(7)  L.R.  10  Q.B.  271 ;  46  L.J.  Q.B.  10,        (9)  2  |^,S.W.  Weekly  Notes  6i. 
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V. 
Cox.  07 

Railways. 


Tto  traxA  Caiae  too  fa^t  into  the  station.  This  was  known  to  1885—86. 
the  plaintiff :  yet  he  stepped  out  of  the  carriage  on  to  the  platform  Fjlxtohkb 
wldle  the  train  was  in  motion.  This  case  is  like  that  of  a  person 
getting  on  to  the  staging  of  a  vessel  while  the  vessel  is  in  motion ; 
or  like  the  case  of  a  boy  who  is  riding  on  the  step  of  an  omnibus. 
The  &cts  of  thi9  case  take  it  out  of  the  authorities  cited.  It 
is  not  possible  in  this  case  to  apply  the  directions  in  Tuff  v. 
Warman  (8)^  and  to  ask  the  jury  whether  the  defendant  could 
by  ordinary  care  have  avoided  the  negligence  of  the  plaintiff. 
The  principle  applicable  to  this  case  is  whether  a  person  who  has 
Tolimtarily  put  himself  into  a  position  of  danger  can  recover  in 
an  action  for  negligence.  The  decision  in  Oreenland  v.  GhapKn 
(10)  would  have  been  different  if  the  passenger  had  been  in  a 
part  of  the  vessel  which  he  was  prohibited  from  going  to :  DvhUn, 
WicklofiD,  and  Wexford  Baihoay  Co.  v.  Slattery  (11). 


Our.  adv.  vuli. 


On  August  18  the  judgment  of  the  Court  was  read  by : — 


^t«y.  18. 


Sib  J.  Mastht,  C.J.  This  was  an  action  brought  against  the  Martin  C.J. 
defendant  for  negligeuce,. whereby  the  plaintiff,  a  passenger  by 
the  ra&way  from,  Stanmore  to  Sydney,  was  injured.  The  jury 
found  a  verdict  for  plaintiff  with  5002.  damages  A  rule  nisi 
was  granted  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  evidence. 

The  plaintiff  was  a  passenger  on  an  American  carriage,  at  the 
end  of  which  was  a  platform  just  in  front  of  the  door  of 
entrance  to  the  carriage.  There  was  a  notice  put  up,  cautioning 
passengers  not  to  ride  upon  the  platform,  which  notice  the 
plaintiff  had  often  seen  before  the  accident.  As  the  train 
approached  the  terminus  at  the  Redfem  station,  and  while  it 
was  passing  under  the  archway  of  the  station  building,  the 
plaintiff  got  up  and  went  out  upon  the  platform.  The  train^ 
instead  of  stopping,  as  was  usual  and  proper,  some  distance  short 
of  the  butts  at  the  end  of  the  station  platform,  continued  on  at 
a  rapid  pace,  and  struck  the  butts  with  great  violence,  dis- 


(10)  5  Ex.  248 


(11)  3  Ap.  Cae.  1156. 


S  t 
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i885--a6.    placing  about  40  yards'  length  of  parement,  weigliing^  it  was 
Flbtchxb    saidj  some  50  tons. 

Com!  or         ^7  ^^®  collision  the  plaintiff  was  thrown  down  between  the 
Bailwatb.  platform  on  which  he  was  standing  and  that  of  an  American 
carriage  immediately  in  front  of  him — the  two  platforms  having 
*'  telescoped  " — ^and  was  very  seriously  injured. 

There  was  ample  evidence  of  the  negligence  on  the  part  of  the 
defendant's  servants  in  permitting  the  train  to  come  into 
collision  with  the  butts  at  the  end  of  the  platform. 

It  was/  however^  contended  at  the  trial,  and  in  the  argument 
in  support  of  the  rule  for  a  new  trial,  that  but  for  the  plaintiff's 
own  negligence  the  injury  which  he  sustained  would  not  have 
happened.  We  are  of  opinion  that  this  contention  must  prevail 
There  were  other  passengers  inside  the  carriage  at  the  time  of 
the  accident  who  sustained  no  injury,  while  the  plaintiff  and  Us 
brother — ^the  one  standing  on  the  carriage  platform,  and  the 
other  at  the  carriage-door  leading  on  to  it — were  the  only 
sufferers,  the  plaintiffs  brother  being  killed  by  the  collision. 
Had  the  plaintiff  retained  his  seat  or  obeyed  the  notice  not  to 
stand  on  the  platform,  he  would  not  have  fallen  as  he  did  between 
the  two  platforms ;  and  his  own  negligence,  therefore,  led  him 
into  the  danger  and  caused  the  injury  for  which  he  brought  his 
action. 

There  was  evidence  that  the  persons  in  charge  of  the  train 
could  not  have  done  anything  to  avert  the  consequences  of  the 
negligence  of  the  plaintiff,  and  it  follows  that  the  verdict  must  be 
set  aside  and  a  new  trial  had. 

We  direct,  under  the  peculiar  circumstances  of  this  case,  that 
each  party  shall  bear  his  costs  of  the  former  trial  and  of  this 
motion. 

Rule  absolute  for  a  new  trial. 

Attorney  for  plaintiff :  Pigott. 

Attorney  for  defendant :  Williams,  Crown  Solicitor. 
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Fesdor  amd  pVLrehtuer-^ParceU — Bmeess  in  gratU — Svidenee  of  oeeupation  over-      ^^  29. 

rtdiing  description,  -^^*  4^5. 

In  1888  a  Crown  grant  was  made  to  H.  Bell  of  allotment  Xo.  4,  containing  68  Martin  C.J. 
•eras:  the  starting  point  being  to  the  S.E.  corner  of  allotment  No.  9,  the  WindeyerJ. 
aorthem  bonndary  being  the  sonthem  boundary  of  allotment  No.  3^  and  the  ^^^ 

floathem  bonndai^  the  northern  boundary  of  the  village  reserve  and  Brown's  ^^^^  ' 
Buurket  gardens.  AUotments  Nos.  1  and  2  were  to  the  north  of  allotment 
No.  8»  and  according  to  the  description  in  the  grants  the  position  of  these 
aUotmants  depended  on  the  position  of  the  northernmost  allotment^  No.  1.  In 
1855  F.>  who  became  the  owner  of  H.  Bell's  grants  subdivided  it  into  5  lots 
of  18  acres  2  roods  each.  F.  first  sold  lot  1.  Afterwards,  in  1856,  he 
Kdd  and  oonv^ed  lot  6  of  his  subdivision  to  the  plaintiff.  The  description 
oommenoed  at  tiie  S.W.  comer  of  lot  4, — bounded  at  the  N.  by  the  S.  boundary 
of  bt  4  to  a  road :  thence  on  E.  by  that  road  S.  4  chains  50  links  to  the  boundary 
of  Brown's  market  gardens :  thence  on  S.  by  that  boundary  W.  84  chains  to  a 
road:  thenoe  on  W.  by  that  road  3  chains  20  Unks  to  the  point  of  commence- 
ment After  the  sale  of  lot  6,  F.  sold  the  remaining  lots.  The  defendant 
became  the  owner  of  lots  2,  8,  and  4.  On  a  survey  of  H.  Bell's  grant,  it 
tppesied  that  there  was  an  excess  of  4  acres. 

The  defendant  daimed  that  the  southern  boundary  of  lot  4  came  to 
within  4  chains  50  links  on  the  E.,  and  within  8  chains  20  links  on  the 
W.  of  the  northern  boundaries  of  Brown's  market  garden  and  the  village 
resorre,  and  in  support  of  that  contention  evidence  was  given  that  the 
only  fixed  line  was  the  N.  boundaries  of  Brown's  market  gardens  and  the 
Tillage  reserve,  and  that  the  only  way  to  measure  H.  Bell's  grant  was 
by  starting  from  that  boundary  and  surveying  northwards.  The  plaintiff 
daimed  to  be  entitled  to  the  excess  in  the  grant,  after  providing  for  the  land 
contained  in  the  descriptions  of  lots  1, 2, 3,  and  4  of  F.'s  subdivision.  In  support 
of  that  contention  he  gave  evidence  of  the  existence  of  an  old  fence  and  a  trench 
between  H.  Bell's  gnmt  (No.  4)  and  grant  No.  8,  which  was  regarded  by  a 
psmn  in  poosoapion  of  the  N.  part  of  H.  Bell's  grant  as  a  boundary  between 
that  giant  and  grant  No.  3,  and  of  other  fences  on  the  boundaries  of  allotments 
1, 2,  and  8.  The  jury  having  by  a  majority  found  in  favour  of  the  plaintiff  on 
\  under  the  Meal  Property  Act, 


HM,  that  such  verdict  was  not  against  the  evidence. 

Motion 'to  make  absolute  a  role  nisi  for  a  new  trial  of  issues 
directed  under  the  Real  Property  Act  to  be  tried  by  a  jury ;  the 
appUcant^  James  Jones^  to  be  plaintiff^  and  the  caveator^  Richard 
Hill^  to  be  defendant. 

The  application  was  for  a  certificate  of  title  of  land  described 
in  plaintiffs  special  case^  as  follows  :  —  '^  Parish  of  Botany^ 
Coonty  of  Cumberland^  containing  by  admeasurement  17  acres 
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1886.  2  roods  and  5  perches,  commencing  at  the  S.W.  corner  of  the 
JoNKs  piece  of  land  belonging  to  Richard  Hill,  being  bounded  on  the 
Hill.  ^-  ^7  *'^®  southern  boundary  of  the  last  mentioned  piece  of 
land ;  and  on  the  S.  by  a  high  road,  formerly  part  of  Brown's 
market  gardens,  and  an  allotment  the  property  of  John  Geddes, 
also  formerly  part  of  Brown's  market  gardens,  and  Bank's 
Meadow  village  reserve ;  comprising  lot  5  of  subdivision  by 
Jpo.  Fisher  of  certain  land  granted  by  the  Crown  to  Hutchinson 
Bell." 

The  caveator  claimed  to  be  the  owner  in  fee  simple  of  a  strip 
of  land  containing  by  admeasurement  about  3  acres,  being  the 
northern  part  of  the  land  claimed  by  the  applicant. 

In  the  applicant's  special  case  it  was  stated  that  the  grant  to 
H.  Bell  was  made  on  31st  August,  1838,  in  pursuance  of  a  previous 
promise  to  William  Vernon  and  a  release  by  Vernon  to  H,  Bell 
on  February  1,  1837.  The  land  so  granted  was  described  as 
containing  by  admeasurement  88  acres,  more  or  less ;  being  allot- 
ment No.  4  of  Bank's  Meadow — "  Bounded  on  the E.  by  aline  S., 
11  i  degrees  E.  24  chains,  conmiencing  at  the  S.  E.  comer  of 
No.  3  allotment ;  on  the  S.  by  part  of  Brown's  land  and  the 
Government  reserve,  bearing  W.  86  chains.  On  the  W.  by  a  line 
N.,  11^  degrees  W.,  16  chains;  and  on  the  N.  by  No.  3  allot- 
ment." 

When  the  land  comprised  in  the  grant  was  surveyed  by 
Binsted  in  1873,  it  was  found  that  instead  of  68  acres,  the 
dimensions  in  the  grant  would  include  an  area  of  70  acres ;  and 
the  area  by  actual  measurement  on  the  ground  was  72  acres. 
The  land  so  in  excess  is  the  land  in  dispute. 

By  various  mesne  assignments,  the  land  comprised  in  the 
grant  to  H.  Bell  came  into  the  hands  of  John  Fisher. 

In  1855,  Fisher  subdivided  the  land  into  5  lots,  numbered 
from  I  to  5,  commencing  on  the  north. 

On  6th  February,  1856,  Fisher  sold  and  conveyed  to  John 
Perry  lot  5,  the  description  of  the  land  so  conveyed  being  as 
follows  : — "  Containing  by  admeasurement  13  acres  2  roods,  more 
or  less.  Commencing  at  the  S.W.  corner  of  lot  4,  being 
bounded  on  the  N.  by  the  S.  boundary  of  lot  4,  being  a  line 
bearing  E.  34  chains  to  a, road  50  links  wide.     Thqnce  on  th^ 
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E.  by  that  road  bearing  SiE.  4  chains  60  links  to  the  boundary  of        i^^- 
Brown's  market  gardens.     Thence  on  the  S.  by  said  boundary       Jonbs 
bearinjg  W.  34  chains  to  a  reserved  road  50  links  wide.     Thence      .  Hill. 
on  the  W.  by  that  road  bearing  N.W.  3  chains  20  links  to  the 
point  of  commencement,  be  the  several  dimensions  more  or  less.'* 

On  2nd  May^  1866,  Perry,  under  power  of  appointment,  con- 
veyed to  the  applicant  lot  5,  being  the  lands  conveyed  by  the 
deed  of  6th  February,  1866. 

In  the  caveator's  special  case  it  was  stated,  that  on  3rd  July, 
1867,  Fisher  sold  and  conveyed  to  Daniel  Melhado,  lot  4  of  the 
subdivision,  which  was  therein  described  as  "  containing  by 
admeasurement  18^  acres,  more  or  less  .  .  commencing  at  the 
8.W.  corner  of  lot  3,  being  bounded  on  the  N.  by  the  S. 
boundary  of  the  lot,  bearing  B.  84  chains  to  a  reserved  road. 
Thence  on  that  E.  by  the  road,  bearing  S.E.  4  chains  50  links. 
Thence  on  the  S.  by  the  N.  boundary  of  lot  5,  bearing  W.  34 
chains  to  a  reserved  road  50  links  wide.  Thence  on  the  W.  by 
ihat  road,  bearing  N.W.  3  chains  20  links  to  the  point  of  com- 
mencement." 

On  Ist  July,  1869,  Melhado'  sold  and  conveyed  the  land  before 
described  to  George  Hill,  the  younger,  and  Frederick  Clissold. 

On  ISth  December,  1876,  Hill  and  Clissold  sold  and  conveyed 
to  the  caveator. 

On  9th  December,  1883,  Donnelly  Fisher  and  Thomasine 
Fisher,  the  trustees  of  the  will  of  Thomas  Fisher,  by  indenture 
did  bargain,  sell,  and  release  unto  the  caveator  and  his  heirs  all 
the  estate,  right,  title,  and  interest  of  them  in  the  land  in  dispute. 

The  caveator  had  also  purchased  lots  1,  2,  and  3  of  Fisher's 
subdivision ;  and  he  claimed  that  the  applicant  was  not  entitled 
to  the  excess  in  H.  Bell's  grant. 

Issues  were  settled  and  tried  before  Mr.  Justice  Windeyer, 
The  Court,  however,  on  7th  August,  1885,  amended  the 
issues,  and  adding  issues  6,  7,  and  8,  and  ordered  a  new  trial  of 
ike  issues  so  amended. 

The  issues  were  as  follows : — 1.  Wliat  land  is  included  in  the 
conveyance  of  2nd  May,  1856,  from  Perry  to  Jones  ?  2.  Is  the 
alleged  excess  of  land  in  the  claimant's  statement  of  claim 
mentioned  included  in  the  said  conveyance  of  2nd  May,  1856  ? 
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^^^-       8.  What  land  is  incladed  in  ihe  conyeyanoe  of  19th  December^ 

JomM       1876^  from  Hill  and  another  to  the  caveator  ?    4.  Whether  the 

Hill.       caveator  has  possessory  title  to  the  lands  caveated  sufficient  to 

OQst  the  claimant  ?     5.  Whether  the  claimant  has  been  oat  of 

possession  of    the  lands  caveated  for  more  than  20  jearB  ? 

6.  Does  the  southern  boundary  of  lot  4  of  Fisher's  subdivision  of 
Bell's  grant  of  68  acres  lie  to  the  north  of  the  land  in  dispute  f 

7.  Is  the  southern  boundary  of  lot  4  also  the  northern  boundiq^ 
of  land  in  dispute  ?  8.  Is  the  caveator  in  possession  of  the  full 
quantity  of  13  acres  2  roods,  irrespective  of  the  land  in  dispute  f 

The  following  evidence  was  referred  to  in  the  arg^uments  of 
counsel  and  in  the  judgments  of  their  Honours : — 

For  the  plaintiff :  Oharles  Dawscny  licensed  surveyor^  in  August^ 
1882,  made  surveys  of  H.  Bell's,  Stack's,  E.  Bell's,  and  Corran's 
grants,  and  prepared  a  plan.     fSee  opposite). 

''I  know  Brown's  market  garden,  and  Bank's  Meadow  or 
village  reserve.  Line  Or — H  is,  I  believe,  the  northern  line  of 
H.  Bell's  grant.  Line  I — J  is,  I  believe,  the  northern  line  of 
Stark's  grant.  Line  E — L  is  the  northern  line  of  E.  Bell's 
grant.  No  fence  beyond  these  lines.  There  is  a  fence  about 
from  M — ^N.  A  deep  drain  from  K — ^L,  about  half-way  across. 
From  I-J  there  is  a  fence  running  right  across  the  north  boundary 
of  Stark's  grant.  From  G — H  there  is  a  fence  right  across, 
north  boundary  of  H.  Bell's  grant.  No  drains  about  there  :  I 
don't  remember  any.  There  is  a  slight  drain  running  along 
G^ — H,  about  half-way,  put  up,  I  think,  to  keep  the  fence  dry. 
From  I — K  is  16  chains  in  grant,  but  16  chains  15  links  by 
measurement.  From  J — L  is  16  chains  in  grant,  and  16  chains 
15  links  by  measurement.  From  G^ — I,  16  chains  in  grant; 
actual  measurement,  16  chains  4  links:  east  boundary  of  Stark's 
grant  the  same.  H.  Bell's  grant  is  bounded  on  the  east  by  a 
line  24  chains.  G  is  the  south-western  comer  of  Stark's  grant, 
and  north-western  comer  of  H.  Bell's  grant."  Oross-examined: — 
''In  the  four  grants,  taking  the  lines  and  measurements,  the 
acres  are  correct.  If  there  were  no  fences  and  no  drains  I  could 
not  lay  down  Curran's  grant.  I  could  not  lay  down  No.  2 
without  knowing  where  No.  1  is.  No.  3  depends  on  where 
No.  4  is.    No.  4  (H.  Bell's)  depends  on  No.  3.    If  Brown's  grant 
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were  fixed  yoa  ooald  measure  back.  The  northern  line  of 
Brown's  gprant  is  a  well-known  and  recognised  line  by  all 
sarvqrors."  Be^easamined : — ''If  16  chains  were  measured  up 
the  west  line  of  H.  Bell's  grants  commencing  from  the  road^  the 


1886. 


JONIS 

Hill. 


end  of  that  west  line  would  come  to  about  2  chains  south  of  the 
line  as  now  marked." 

Duncan  Mearea  Maitland,  (Soyemment  staff  surveyor :— > 
''  Surveyed  H.  Bell's  grant.  Had  copies  of  the  original  survey 
and  the  adjoining  grants  with  me.    I  made  the  survey  within  the 
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^^^*       last  two  years.     Line  on  plan  purports  to  be  the  north  boundary 

JoNH       of  Stark's  grant.     At  east  end  of  that  line  I  saw  a  fence:  I 

Hill.       cannot  say  how  far  it  extends :  I  cannot  say  whether  an  old  or  a 

new  fence.     At  east  end  of  line  purporting  to  be  a  boundaiy 

between  Stark's  and  H.  BelPs  grant  I  saw  a  fence :  I  cannot  say 

extending  how  far.     The  exact  area  of  H.  Bell's  grant  is  72  acres 

3  roods  21  perches,  included  between  the  fences.  The  area 
mentioned  in  the  grant  is  68  acres.  Stark's^  between  the  two 
fences,  is  56^  acres  :  in  the  grant  it  is  56  acres.  Northern  line 
purporting  to  be  the  boundary  between  Curran's  grant  and  the 
Crown  lands :  no  fence  there.  Between  the  lines  as  laid  down 
there  are  56  acres,  the  quantity  mentioned  in  the  grant.  Between 
the  lines  of  E.  Bell's  grant  there  are  56  acres  1  rood  15  perches : 
in  the  grant  56  acres.  All  the  grants  have  their  full  area,  or  a 
little  more  :  coming  down  south  more."  Cross-examined: — ''I 
would  not  say  that  any  of  these  lines  is  in  the  original  position 
of  the  lines  mentioned  in  the  grants.  I  consider  that  Brown's 
line  is  the  only  absolutely  reliable  line  in  that  locality.  As  a 
surveyor  I  would  start  from  the  most  reliable  line  I  know,  that 
is  Brown's  grant.  I  know  all  these  grants  depend  on  one 
another."  Re'examined  : — ''When  fixing  the  north  line  of 
Curran's  grant  I  had  old  surveys  with  me.  I  was  merely  con- 
necting the  existing  lines  with  the  trigonometrical  survey.  There 
is  an  old  marked  tree  on  Brown's  north  line.  Binsted  had 
surveyed  this  before  me." 

John  EdwardSy  market  gardener  in  Botany  for  35  years : — 
''  Lived  on  part  of  the  ground  now  occupied  by  Mr.  Hill ;  on 
the  northern  portion,  I  believe.  I  occupied  about  10  acres.  I 
knew  it  as  Fisher's  grant.  I  believe  it  was  the  northern  portion 
of  Fisher's  grant.  The  land  to  the  north  of  what  I  occupied  was 
occupied  by  Mr.  Howell.  There  was  a  ditch  or  drain  running 
between  me  and  Howell's  land — running  from  the  east  to  a  sand- 
hill. I  had  the  land  about  10  years.  I  lived  there  about  7  years, 
and  left  about  13  years  ago.  There  was  part  of  a  fence  between. 
When  I  bought  there  were  2  acres  fenced  in,  and  I  fenced  in 

4  acres  more.  The  fence  was  alongside  of  the  drain.  My  land 
was  a  long  narrow  strip.  The  drain,  and  the  fenxse  were  to  the 
north  of  the  land  I  occupied.     I  cultivated  about  6  acres.     I  also 
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bad  bonglit  No.  2  and  sold  it — the  whole  of  that  lot,  13  acres  I        ^^^' 
think.    The  2  acres  that  were  fenced  in  were  on  the  eastern  end.       Jonsb 

1  was  there  about  2  months  ago.     Part  of  the  fence  was.  there       hml. 
then.    It  was  a  four-wired  fence  with  hardwood  posts.     On  the 

2  acres,  was  a  split  railed  fence.  I  recognised  my  old  fence. 
The  fence  was  there  that  I  had  put  up.  There  was  a  large  oak 
tree  in  the  line  of  the  fence.  It  was  there  when  I  was  there, 
and  was  there  2  months  ago.  There  was  a  well.  On  the  south 
side  there  was  a  fence  as  well  as  on  the  north  side.  The  6  acres 
were  fenced  on  the  north,  south,  east  and  west,  and  were  in  lot  1. 
The  10  acres  were  in  lot  1.  The  ground  south  of-  that  was  lot  2. 
The  fence  north  and  south  ran  more  than  half  way  down.  The 
north  and  south  fence  were  put  up  at  the  same  time-^about  21  or 
22  years  ago.  Lobb  occupied  further  over  north.  I  believe 
there  was  a  fence  on  Lobb's  land ;  it  was  put  up  23  or  24  years 
ago." 

WUUam  Lobb,  market  gardener  at  Botany  for  36  years: — 
'^  Howell  was  adjoining  me  on  the  soufh.  There  was  a  fence 
between  us  running  right  along.  There  is  at  present  a  ience  to 
the  south  of  Howell's.  I  always  recognised  the  fence  between 
me  and  Howell  as  the  boundary  line.  When  I  went  there  first 
that  fence  was  up — an  old  fencOr'' 

Thomas  AugvLstus  Smith,  market  gardener  at  Botany  for  28 
years : — "  Lived  on  West's  ground,  bought  by  West  from  Bell. 
Have  only  heard  of  Stark's  ground  of  late ;  the  land  so-called 
was  north  of  me.  There  was  a  drain  that  was  termed  the 
boundary  between  us.     I  never  noticed  a  fence  all  the  time.'' 

James  Jones,  the  applicant: — ''I  know  the  village  reserve  and 
Brown's  market  gardens.  I  have  known  them  for  34  years  from 
nowj  Brown's  market  gardens  for  38  years.  [Witness  stated 
that  he  had  found  the  pegs  of  lots  1 — 5  equi-distant  from  each 
other  on  the  western  side.]  .  .  On  the  northern  boundary  of 
Bell's  grant  there  was  no  fence ;  there  was  in  part  a  fence,  run- 
ning about  150  yards — an  old  fence ;  I  saw  that  fence  first  in 
1857;  its  position  was  in  a  line  with  the  peg  I  had  seen  before  to 
the  north  of  lot  No.  1 ;  I  did  not  follow  it  up.  In  1860,  I  .saw 
the  fence  and  the  drain ;  the  peg  was  not  then  there*  At  that 
time  I  traversed  the  line  out  and  came  to  the  drain ;  the  drain  was 
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^^^'  in  a  line  with  the  fence.  In  1877,  I  was  informed  by  Mr. 
JoNSB  Binsted  that  there  was  an  excess  oyer  the  68  acres.  I  went 
hTll.  ^^^  ^^^  ^^  ^^^  fence ;  that  fence  seemed  to  have  been  moved  a 
couple  of  yards  north  of  where  it  was  firsf  (Trost-easanttned. 
**  I  bought  in  1856^  and  went  out  early  in  1857  by  myself.  I  cut 
trenches  on  east  and  west ;  in  1877  I  cut  trenches;  there  was  a 
trace  there  of  the  trenches  I  cut  in  1857.  The  pegs  used  in  1857 
were  put  there  to  mark  out  the  allotments ;  they  were  so  pointed 
out  to  me.'' 

For  the  defendant :  William  Hewry  Btnsted,  licensed  surveyor: 
"  Was  asked  by  Mr.  Jones  and  Mr.  Hill  to  make  survey.  I  had 
the  description  of  all  the  grants  with  me  and  a  great*  many 
others.  I  commenced  from  Brown's  gardens;  I  had  Brown's 
description  with  me.  That  is  the  best  known  line,  the  only  one. 
I  could  not  fix  my  post  north  of  Brown's  line  without  Brown's 
line.  They  all  depend  upon  Brown's  grant.  Commencing  at 
Brown's  grant  there  is  no  difficulty  in  surveying  Bell's  grant.  I 
determined  the  eastern  boundary  by  coming  from  Brown's  line. 
I  took  the  eastern  line  4  chains  50  links  from  Brown's.  I  then 
ran  the  western  line  8  chains  20  links,  and  closed  them.  That 
gives  the  quantity.  I  surveyed  the  sides  up  to  the  dividing 
line,  between  Mr.  Hill  and  Mr.  G^rge  Hill  (he  has  Stark's). 
Mr.  Hill  occupies  1,  2,  3,  and  4.  The  line  where  Mr.  Hill  pat 
the  fence  is  the  line  which  I  marked  on  the  northern  boundary  of 
Mr.  Jones'  land.  I  found  an  excess  according  to  occupation. 
On  the  present  northern  boundary,  which  I  call  the  erroneous 
boundary,  there  is  an  old  fence :  in  the  southern  boundary  of 
Stark's  grant,  and  north  of  Bell's  grant."  Gross-^xaminsd: — ''I 
would  leave  the  excess  to  the  north  of  Bell's  -grant ;  there  was  no 
evidence  of  occupation  within  the  boundaries  of  Bell's  grant." 

RicluMrd  Hill,  caveator,  said  that  he  was  the  owner  of  lots  1, 2, 
3,  and  4.  His  son  George  had  the  land  to  the  north.  The  fence 
between  them  was  erected  about  15  years  ago.  On  the  line  of 
fence  erected  by  the  witness,  a  surveyor's  peg  was  found. 

John  William  Deering,  surveyor,  stated  that  in  locating  grants 
Nos.  1,  2,  3,  and  4  he  would  survey  H.  Bell's  grant  first,  com- 
mencing at  the  south-east  comer  of  lot  8.  He  would  commence 
to  the  south-west  comer  of  the  reserve.     He  knew  the  comer 
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of  Bank's  Meadow — ^the  viUage  reserre ;  and  Brown's  market  l^^* 
garden  conld  be  accurately  placed  on  the  gronnd.  If  going  to  Jons 
measure^  he  would  start  from  the  alignment  of  the  road.  Bj^l, 

Ferdinand  H.  BetMSy  suryeyor  :-^"  You  would  have  to  start 
from  Brown's  garden  to  get  the  commencing  points  of  grants 
Nos.  1,  2,  S,  and  4."  Oroas-exwmined : — *^  I  take  old  marks  into 
consideration  in  fixing  the  lands.  After  Gurran  proved  his 
occupation  I  would  take  it.  I  was  giyen  Gurran's  occupation^ 
and  found  so  many  discrepancies  that  I  gave  it  up;  16  feet 
wrongs  about  f  acre."  Bs^examined :-—  ''  I  saw  no  old  marks 
at  all,  20  years  ago.  There  was  a  ditch  all  over  weeds,  not  a 
dividing  line ;  in  my  opinion  it  was  not.  There  was  nothing 
that  a  surveyor  would  attend  to,  sandhills  and  scrub.  No  fence 
north  of  BeU's  or  Stark's  grant  20  years  ago.  Treeve  had  part 
of  E.  Bell's  g^rant.  A  fence  along  his  house,  on  the  south  of  itj 
in  connection  with  his  house.  There  was  a  drain  a  little  from  that 
fence,  running  to  the  westward.  I  took  it  as  a  boundary,  but 
did  not  use  it,  because  I  found  it  incorrect.  I  measured  and  just 
made  a  difierence  of  16  feet.  I  also  took  the  drain  at  the  north 
as  a  boundary.  I  refused  to  take  them  as  boundary  drains. 
Since  I  found  that  Brown's  boundary  was  fixed  I  have  used  it. 
That  is  the  only  reliable  one." 

Richard  Collins,  in  1882,  put  up  a  fence  on  tiie  boundary 
elaimedby  the  caveator.  He  found  three  surveyor's  pegs  on  the 
Hne.  A  very  old  one  in  the  middle,  and  2  others  not  so  old  at 
the  ends. 

Biehard  Treeve  said,  ''  Howell  was  on  the  south  of  the  land 
occupied  by  him,  and  that  there  was  a  sapling  fence  used 
as  his  southern  boundary.  It  was  not  correct  by  about  18  feet ; 
it  was  18  feet  too  much  on  the  north."  Oroee'examined : — "  His 
land  was  E.  Bell's  grant.  He  had  it  surveyed  in  1863  or  1864. 
Before  the  survey  he  fenced  in  north,  eastj  and  south.  On  the 
west  there  was  a  Oovemment  drain.  There  was  an  old  fence  in 
the  middle  of  the  north  and  south  lines.  I  adopted  the  fence. 
The  fences  on  the  north  and  south  were  about  80  yards.  I 
nnderstood  the  fences  were  the  boundaries  of  Stark's  grant." 

The  jury,  by  a  majority,  returned  the  following  findings  on 
the  issues    submitted  to   them   (see    ante,  p.  259<-260).     1—* 
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1886.       Bk^uimI^  on  the  tiortli  by  No.  4,  and  on  the  south  by  the  road. 

JoKM       2— Yes.    8— 18  acres  2  roods.     4— No.    5— No.    6— Yes.    7— 

HttL.       Y®s.    a — ^Yes. 

On  10th  Febmary,  1886^  a  rule  nisi  was  granted  calling  upon 
the  applicant  to  show  cause  why  the  findings  of  the  jury  in  the 
issues  submitted  to  them  should  not  be  set  aside  and  a  new  trial 
granted^  or  why  certain  answers  therein  set  forth  should  not  be 
entered  up  to  the  questions  arising  upon  the  said  issues,  on  the 
grounds : — 1 .  That  the  findings  were  against  the  evidence  and 
the  weight  of  evidence^  2.  That  it  appearing  by  the  evidence 
that  no  point  to  the  north  of  Brown's  market  gardens  and  the 
village  reserve  could  be  fixed  except  by  measuring  north  from 
the  said  gardens  or  reserve ;  and  it  appearing  that  lots  1, 2,  and 
5  of  Fisher's  subdivision  were  sold  by  Fisher  many  years  before 
Jots  3  and  4 ;  and  from  the  description  in  the  said  several 
conveyances  of  the  said  lots,  it.  follows  that  the  southern 
boundary  of  lot  4  must  come  down  to  a  point  4  chains  40  links 
north  on  the  original  northern  boundary  of  Brown's  mark^ 
gardens  on  the  east  side,  and  to  a  point  8  chains  20  links  north 
of  the  original  northern  boundary  of  the  village  reserve  on  the 
west  side.  8.  That  the  evidence  showed  that  the  piece  of  land 
mentioned  in  the  caveat  had  not  passed  out  of  Fisher  prior  to  the 
conveyance  by  Fisher  to  Melhado,  bearing  date  8rd  July,  1867. 

Jtrfy  29.  JDarley,  Q.C.  {A,  Jff.  Simpson  with  him),  for  Hill,  the  cavep^tdr^ 
Auff,  4, 5.  now  moved  to  make  the  rule  absolute.  The  only  reliable  line 
from  which  to  measure  H.  Bell's  grant  is  the  northern  boundary 
of  the  village  reserve  and  Brown's  market  garden.  The  position 
of  Stark's  grant  depends  on  that  of  H.  Bell's  grant,  and  E.Bell's 
on  that  of  Stark's.  All  that  Jones  is  entitled  to  is  a  strip  of 
land  4  chains  50  links  wide  on  the  east,  and  3  chains  20  links  on 
the  west,  and  situate  immediately  to  the  north  of  the  boundary 
line  of  Brown's  market .  garden.  Binsted,  who,  in  1877, 
.discovered  the  excess  in  H.  Bell's  grant,  commenced  from 
Brown's  market  garden.  He  and  the  other  surveyors  state  that 
that. is  the  only  way  to  make  an  accurate  survey  of  the  grants. 
The  conveyance  from  Fipher  to  Perry  and  from  Perry  to  Jones 
-was  only  of  13  acres  2  roods,  and  Jones  pan  claim  no  more.   The 
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land  claiiQdd  by.  the  plaintifF  is  not  within  the  description  iii  the       ^^^' 
oonyeyanoe  from  Fisher  to  Perry.     If  the  plaintiff  is  entitled  on      Jonw 
the  east  side  to  go  down  to  the  northern  boundary  of  the  village      hiLl. 
neoTTe,  the  western  line  will  not  close>  because  3  chains  20  links 
will  not  bring  him  to  the  north-western  corner  of  the  land  which 
he  claims. 

0,  B,  Simpson  and  Armstrong  showed  cause.  If  we  can  fix 
the  north  boundary  of  H.  Bell's  grant  or  south  boundary -of 
Stark's  grants  we  are  entitled  to  succeed.  The  evidence 
shows  that  there  was  an  old  fence  in  the  north  boundary,  and 
also  on.  the  south  boundary  of  Stark's  grant.  The  distance 
between  those  fences  is  the  same  as  described  in  the  grai^t. 
This  fixed  the  north  boundary  of  H.  BelFs,  grant,  and  we.  are 
entitled  to  the  land  south  of  the  southern  boundary  of  the 
caveator's  land  down  to  Brown's  market  garden  and  the  village 
reserve.  If,  on  the  other  hand,  the  grant  be  measured  north- 
ward from  Brown's  market  gardens,  as  is  contiended  for  by  the 
other  side,  the  position  of  Stark's,  E.  Bell's  and  Curran's  grants, 
as  shown  by  the  old  fences  and  drains,  will  be  displaced.  By  the 
descriptions  contained  in  the  grants,  the  position  of  B.  Bell's 
grant  depends  upon  the  position  of  Curran's ;  Stark's  grant 
depends  upon  E.  Bell's;  and  H.  Bell's  upon  the  position  of 
Stark's  grant.  These  descriptions  all  start  from  northern  lines; 
and  these  lines  are  fixed  by  the  old  fences  and  ditches  which  are 
mentioned  by  the  witnesses.  Fiisher,  in  making  his  subdivision  of 
H.  Bell's  grant,  began  at  the  north ;  and  we,  as  purchasers  of  the 
southernmost  allotment,  are  entitled  to  all  the  land  which  has  not 
been  appropriated  to  the  other  allotments  1,  2,  3,  and  4.  George 
Hfll  was  not  called  by  the  defendant,  and  there  is  no  contradic- 
tion of  our  evidence  that  the  new  fence  he  put  up  was  on  the  line 
of  an  old  fence.  The  description  of  the  western  boundary  is  3 
chains  20  links,  ''  to  the  point  of  commencement" ;  that  will  close 
the  lines.  If  a  grant  contains  more  laad  than  appears  by  the 
descriptions,  the  gn^ntee  is  entitled  to  the  excess.  Sheppard's 
ToucJuiane,  248,  cited  in  11  M.  &  W.  187. 

Da/rley  in  reply.  .  Regard  must  be  had  to  the  several  dates  of 
the  jconyeyf^noe^.  oi.  the  lots  subdivided  by  Pisher.     Lot  1-  was 
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1M6.       the  first  sold ;  then  lot  5 ;  then  lots  2,  3,  and  4.    We  as  owner 
JoMH      of  lot  4  are  entitled  to  any  excess  in  the  grant.    At  any  rate  the 
g^^j^       plaintiff  is  not  entitled  to  such  excess ;  it  did  not  pass  by  tind 
conveyance  from  Fisher  to  Ferry. 

Martin  C.J.  SiB  J.  Mabtin^  CJ.^  delivered  the  judgment  of  the  Court  as 
follows  : — In  this  case  a  grant  of  68  acres  was  made  to  one  Bell. 
The  land  so  granted  was  subsequently  conveyed  to  one  Fisher. 
Fisher^  after  he  so  became  the  owner  of  this  land,  subdivided  it 
into  five  lots,  which  he  sold  and  conveyed  at  different  times 
to  different  persons.  One  of  these  lots,  by  various  conveyances, 
came  into  the  hands  of  the  plaintiff,  Jones.  His  lot  is  there 
described  as  containing  13  acres  2  roods.  Now,  13  acres  2  roods 
multiplied  by  five  does  not  amount  to  68  acres,  but  very  close  to 
it.  The  lot  numbered  5,  Jones'  lot,  is  tike  southernmost  of  these 
lots.  The  four  northern  lots  were  conveyed  at  different  times  to 
different  persons,  and  ultimately  came  into  the  hands  of  the  defen- 
dant. Hill. 

The  question  which  arose  at  the  trial  is  whether  there  was 
any.  ascertained  starting  point  which  could  be  used  in  order  to 
fix  the  boundary  of  lot  5  commencing  at  the  north.  It  was 
contended  that  the  only  certain  starting  point  is  on  the  southern 
boundary;  that  is  to  say.  Bank's  Meadow  reserve  and  Brown's 
market  garden.  It  was  said  that  that  boundary  was  the  only 
thing  you  could  start  from  in  order  to  discover  accurately  what 
the  land  consisted  of. 

Now,  in  order  to  show  that  there  was  a  sufficient  starting  point 
on  the  north — ^that  is  to  say,  between  the  grant  to  Bell  and  the 
grant  to  Stark, — ^there  was  evidence  given  by  persons  who  had 
known  the  land  for  many  years ;  one  witness  had  known  it  for 
25  years.  There  was  also  evidence  given  of  the  existence  of  a 
trench  running  in  a  south-westerly  direction  between  Stark's 
grant  and  Bell's  grant.  There  was  evidence  not  only  of  a  trench, 
which  it  was  suggested  was  manifestly  a  dividing  trench,  but  there 
was  evidence  of  a  fence  which  was  alongside  of  that  trench,  and 
that  the  trench  was  regarded  as  a  sort  of  support  to  the  fence. 
It  was  left  to  the  jury  to  say  whether  this  was  a  dividing  line. 
It  was  shown  that,  at  the  time  that  it  was  made,  this  trench  was 
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regarded  by  the   persons   then   in  possession   of    the  land  as        ^^^' 
a  true  dividing  line  between  the  northern  boundary  of  BelPs       Jonbb 
grants  and  the  southern  boundary  of  Stark's  grant.     The  witness       Hill. 
who  knew  of  this  fence  for  the  greatest  number  of  years  said   Martin  C.J. 
tbat   shortly   before    the    trial    he    saw    some   remains    of    it. 
There  was   also  evidence   of   other  fences   on   other  parts  of 
this  grant.     Evidence  was  also  given  by  Jones^  that  shortly  after 
he  bought  the  land  in  1856,  he  went  on  to  the  ground  and  saw 
pegs  corresponding   to   the  subdivision  of  the  grant  made  by 
Fisher,  and  that  those  pegs  were  equi-distant ;  that  the  spaces 
between   the  trench    I    have  mentioned    and    another  trench 
to  the  south  corresponded  with  the  distances  mentioned  in  the 
description  in  the  conveyance  of  allotment  No.  1.     The  whole 
of  the  ground  was  unfenced,  with  the  exception  of  some  land  to 
the  north  which,  it  appears^  had  been  under  cultivation.     The 
land  in  dispute  does  not  appear  to  have  been  cultivated. 

Now  we  have  to  deal  with  the  question,  not  whether  the  jury 
was  right  or  wrong  in  the  conclusion  at  which  it  arrived,  but 
whether  there  was  evidence  to  support  its  finding.  It  appears 
to  us,  under  the  circumstances  which  I  have  mentioned,  and 
others  which  I  have  not,  that  the  evidence  was  sufficient  to 
warrant  the  jury  in  coming  to  the  conclusion  at  which  it 
arrived.  There  was  evidence  that  the  boundaries  which  the 
jury  assumed  to  be  the  correct  ones  were  properly  so  assumed ; 
and  that  starting  from  the  north,  the  northern  boundary  of  lot  1 
was  rightly  placed.  When  we  come  to  lot  4,  we  see  that  lot  5  is 
bounded  on  the  north  by  the  southern  boundary  of  lot  4,  which 
lies  immediately  to  the  north  of  it,  and  is  bounded  on  the  south 
hj  the  village  reserve.  This  piece  of  land,  which  the  plaintiff  is 
actually  in  possession  of,  is  not  13  acres  2  roods,  but  17  acres,  or 
thereabouts.  The  land  is  thus  described  in  the  conveyance  from 
Fisher  to  Perry.  [His  Honour  read  the  description  above  set 
forth.]  Now,  it  is  contended  in  support  of  this  rule,  that 
inasmuch  as  the  quantity  of  land  so  purporting  to  be  conveyed 
to  Perry,  and  by  him  to  the  plaintiff  Jones,  was  only  13 
acres  2  roods,  and  as  the  lengths  of  the  boundary  lines 
are  given  in  this  description  as  13  chains  50  links  on  the 
north,  and  4  chains  50  links  on  the  east,  and  3  chains  20 
N.8.W.K.,  VoL  VII.,  Law.  T 
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^^^^ links  on  the  west,   and  as  the  length  of  the  southern  side 

JoNKs       is  given,  it  necessarily  follows   that  the  conveyance   did.  not 

Hill.       inclade  the  whole  17  acres  which  the  plaintiff  claims  as  his. 

Martin  C.J.  We  Were  at  first  disposed  to  think  that  possibly  the  first  and 

second  findings  of  the  jury  were  in  error.     [His  Honour  read 

the  questions  put  to  the  jury  and  their  answers,  above  set  out.] 

It  is  said  that  these  findings  are  manifestly  in  error,  because,  as 

we  have  the   area  and    the    lengths    of    the    lines   given,   it 

necessarily  follows  that  the  conveyance  cannot  include  the  whole 

17  acres.     There  might  be  something  in  the  argument  if  we 

had  not  those  findings,  which  we  directed  to  be  added  after 

the  first  trial.     [His  Honour  read  the  third  question  and  the 

answer  of  the  jury  above  set  out.]     In  other  words,  the  question 

there  asked  was — Does  lot  4,  or  any  portion  of  it,  cross  the  land  in 

dispute  ?    The  jury  has  found  that  it  stops  there — that  it  stops  at 

the  northern  boundary  of  the  land  in  dispute.     The  jury  finds 

that,  as  far  as  regards  the  land  in  dispute,  it  is  included  in  the 

conveyance   to   Jones.      It  has  found    something   more ;    but 

whether  that  finding  is  right  or  wrong  we  need  not  enquire.    The 

jury  has  found  that  Hill's  southern  boundary  does  not  extend  to 

the  land  in  dispute ;  and  it  has  found  that  the  land  in  dispute  is 

included  within  Jones'  boundaries.     It  seems  to  us  that  there  is 

sufficient  evidence  to  warrant  this  finding.     So  far  as  the  land 

in  dispute  is  concerned,  the  finding  is  in  favour  of  the  plaintiff ; 

but  whether  so  much  of  the  finding  as  deals  with  the  land  to  the 

south  of  the  land  in  dispute  can  be  supported,  is  immaterial. 

Hill's  land  terminates  at  the  north  boundary  of  the  land  in 

dispute. 

We  are   of  opinion  that  there  was  evidence  to  support  the 

findings  of  the   jury,   and  that   being   so,   the  rule  must  be 

discharged.     Each  party  to  pay  his  own  costs  of  the  first  trial, 

and  of  the  first  new  trial  motion  :  Jones  to  have  the  costs  of  the 

second  trial  and  of  this  motion,   (a) 

Order  dccordingly. 

Attorneys  for  plaintiff :  Want,  Johnson  8f  Co. 

Attorneys  for  defendant   JoTiea  8f  Jones. 

[(a)  On  Oct.  29tli  the  Court  on  motion  amended  the  order  as  to  ooBtfl  bj 
directing  the  defendant  to  pay  the  costs  of  the  first  trial  and  of  the  first  nev 
trial  motion.    The  report  will  appear  in  Part  IV.] 
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Re  ELLIOT.  188G. 

RmI  Property  Act  (26  Vie.  No,  9),  tee.  Ill — Sale  hy  sheriff— EquiiahU  morigaget      ji^g^  24. 

— Friotiiie*. 

B.,  the  tegistered  proprietor  of  two  allotmenta  of  land,  deposited  the  certifi-  Martin  C.J. 
eates  of  title  with  a  bank  to  secure  advances,  and  executed  a  memorandum  of  rJl^l  j 
mortf^age  to  the  same  bank  of  one  of  the  allotments,  which  mortgage  was  not 
registered.  Subsequently  a  writ  of  execution  against  B.  was  registered,  and  the 
sheriff  sold  to  S.  all  B.'s  right,  title,  and  interest  in  the  allotments.  At  the 
time  of  the  writ  being  registered  no  encumbrances  on  the  land  appeared  on  the 
register.  E.  having  made  application  to  have  the  transfer  to  him  from  the 
sheriff  registered,  the  bank  lodged  a  caveat.  E.  then  moved  to  have  the  caveat 
removed  from  the  file. 

Seld,  that  all  that  £.  obtained  by  his  purchase  from  the  sheriff  was  B.'s  right, 
tiUe,  and  interest.  The  transfer  not  being  from  a  registered  proprietor,  section 
111  of  the  RetU  Property  Act  did  not  apply.    Application  refused. 

Motion  upon  sammons  calling  upon  the  caveatorsj  the  London 
Chartered  Bank  of  Australia^  to  show  cause  why  the  caveat 
entered  by  the  bank  should  not  be  removed  from  the  file. 

One  Bums  was  the  registered  proprietor  of  the  two  allotments 
of  land  in  question.  On  loth  November,  1884,  judgment  was 
signed  in  an  action  by  B.  Wilkinson  and  son  against  Bums, 
and  on  the  same  day  execution  was  issued  on  such  judgment  for 
the  sum  of  190Z.,  and  the  writ  lodged  in  the  office  of  the  sheriff. 
On  17th  November  a  copy  of  the  writ  oifi.fa,  was  lodged  in  the 
office  of  the  Registrar-General.  At  the  time  when  the  writ  was 
so  lodged  no  incumbrance  or  dealings  in  any  way  with  the  land 
appeared  on  the  register. 

On  8th  January,  1885,  the  sheriff,  acting  under  the  writ  of 
fi'fa.,  sold  the  right,  title,  and  interest  of  Burns  in  the  said  land 
to  the  applicant,  B.  N.  Elliot,  for  the  sum  of  1502.  And  on  31st 
January  a  memorandum  of  transfer,  dated  20th  January,  of  all 
the  right,  title,  and  interest  of  Bums  as  registered  proprietor  in 
the  said  land  was  executed  by  the  sheriff  to  the  applicant,  and 
lodged  in  the  office  of  the  Registrar-General. 

On  8rd  February  the  Registrar-General  wrote  to  the  applicant 
that  the  registration  of  the  transfer  was  delayed  for  the  produc- 
tion of  the  certificates  of  title  of  the  said  land. 

On  18th  February  the  bank,  who  were  the  holders  of  the 
certificates  of  title,  entered  a  caveat  against  the  registration  of 
the  transfer. 

T  2 
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Elliot. 


^^^'  From  the  affidavits  filed  on  behalf  of  the  caveators,  it  appeared 

B€  that  in  October^  1883^  Boms  lodged  with  the  bank  the  certificate 
of  title  of  one  of  the  pieces  of  land  to  secure  an  advance  made 
to  him  by  the  bank.  On  6th  May,  1884,  Bums  executed  a 
memorandum  of  mortgage  to  the  bank,  under  the  Real  Property 
Act,  over  the  other  piece  of  land,  and  lodged  with  them  the 
certificate  of  title  to  secure  another  advance.  Such  memorandum 
of  mortgage  was  not  registered. 

On  a  motion  being  made  to  Windeyer,  J.,  in  Chambers,  to 
remove  the  caveat,  his  Honour  referred  the  application  to  the 
Pull  Court. 

Walker,  for  the  applicant.  We  are  entitled  to  have  the 
transfer  registered.  At  the  time  of  the  sale  by  the  sheriff, 
Bums'  interest  appeared  on  the  register  to  be  unencumbered, 
and  we  are  entitled  to  Bums'  interest,  free  from  all  unregistered 
encumbrances.  By  section  92  of  the  Real  Property  Act  (26  Vic. 
No.  9),  "Whenever  any  land,  or  any  estate  or  interest  in  land 
under  the  provisions  of  this  Act,  shall  be  seized  or  sold  by  the 
sheriff  .  .  .  the  Registrar-General  on  being  served  with  an 
office  copy  of  the  writ  .  .  •  shall  enter  in  the  register  book, 
&c.  .  .  .  and  after  such  entry  as  aforesaid  the  sheriff  .  . 
shall  do  such  acts  and  execute  such  instruments  as  may  be 
necessary  to  transfer  or  otherwise  to  deal  with  the  said  estate  or 
interest."  The  effect  of  that  section  is  to  put  the  sheriff  in  the 
position  of  a  proprietor  of  the  land  seized  by  him;  and  the  writ 
binds  the  land  on  registration.  By  section  39  :  "  No  instrument 
until  registered  '  •  •  .  shall  be  effectual  to  pass  any  estate 
or  interest  in  any  land  under  the  provisions  of  this  Act  or  to 
render  such  land  liable  as  security  for  the  payment  of  money 
.  .  ."  By  section^lll:  "No  person  .  .  taking  .  .  a 
transfer  from  the  registered  proprietor  of  any  registered  estate 
or  interest  .  .  shall  be  affected  by  any  notice,  direct  or 
constractive,  of  any  trust  or  unregistered  interest  .  ."  Here 
we  had  no  notice,  and  were  not  even  put  upon  inquiry  as  to  any 
encumbrances.  Burns'  interest  appearing  on  the  register  to  be 
unencumbered.  If  the  contention  on  behalf  of  the  caveators  is 
upheld,  the  main  object  of  the  Act,  which  was  to  render  neces- 
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sary  the  registration  of  all  dealings  with  land,  will  be  defeated,        ^^^' 
and  a  person  by  making  a  simple  deposit  of  documents  of  title         Be 
will  be  able  to  defeat  the  rights  of  the  registered  owner.     In 
the  case  of  Ooleman  v.  De  Liasa  (1)  the  purchaser  from  the  sheriff 
had  notice  of  the  previons  unregistered  transfer. 

Kmxy  for  the  caveators.  The  sheriff  can  only  sell  the 
beneficial  interest  of  the  debtor ;  see  the  considered  judgment 
of  Faucett,  J.,  in  Ooleman  v.  De  Liasa  (1).  The  mere  fact  of 
registration  does  not  get  rid  of  the  equities  affecting  the  land : 
SempUl  V.  Jarvis  (2).  Section  92  only  relates  to  the  legal 
estate,  which  can  be  registered  under  the  Act,  and  allows  the 
person  who  has  an  equity  to  avail  himself  of  the  remedy  which  he 
always  possessed.  In  Wickham  v.  The  New  Brtmswich  and  Canada 
Railway  Company  (8),  where  the  sheriff  was  authorised  by 
statnte  to  sell  lands  under  a  fi.  fa.,  the  Privy  Council  held  that 
only  the  right,  title,  and  interest  of  the  debtor  passed  by  such 
sale.  Ab  Lord  Chelmsford  says :  ''  The  judgment  creditors  take 
what  belonged  to  the  company,  but  do  not  take  under  them.'* 
In  Eyre  v.  Macdowell  (4),  cited  in  the  ^ last  mentioned  case,  it 
was  decided  that  a  registered  judgment  only  affects  such  pro- 
perty as  the  debtor  at  the  time  of  the  judgment  lawfully 
possessed  as  of  his  own  right,  and  does  not  displace  the  interest 
of  a  previous  equitable  mortgagee.  Without  the  express  words 
of  a  statute  a  sale  by  a  sheriff  will  only  pass  the  interest  of  the 
debtor:  Eyre  v.  Macdowell  (4).  There  is  nothing  in  the  Bsal 
Property  Act  which  signifies  an  intention  to  give  a  creditor  any 
greater  rights  in  the  property  of  his  debtor  than  he  formerly 
possessed.  Before  the  passing  of  that  Act  the  question  of  notice 
was  immaterial.  The  interest  of  an  equitable  mortgagee  is  not 
distinguishable  from  that  of  an  ordinary  ceatid  que  trust ;  it  is 
not  an  imperfect  interest  as  between  the  mortgagor  and  a 
judgment  debtor  claiming  under  the  mortgagor :  per  Wigram, 
V.C.,  in  Whitworth  v.  Gaugain  (5).  But  if  the  arguments  used 
on  the  other  side  are  carried  to  their  legitimate  conclusion,  a 
jndgment  obtained  against  a  trustee  who  was   the  registered 

(1)  6  N.S.W.  L.K.  Eq.  104.  (8)  L.R.  1  P.O.  64;  85  LJ,  P.C.  6. 

(2)  6  S.C.B.  Eq.  68.  (4)  9  H.L.  Cae.  619. 

(5)  8  Ha.  416. 
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^^^^-  owner  of  the  land  subject  to  the  tmst  would  bind  the  intereet 
Re  of  the  cestui  que  trust.  By  the  proviso  to  section  91  the 
Eegistrar-General,  before  registering,  "  shall  require  the  trans- 
ferror .  .  to  make  an  affidavit  that  such  grant  or  instrument 
has  not  been  deposited  as  security  for  any  loan,"  and  shall 
publish  a  notice  of  his  intention  to  register.  There  would  be  no 
necessity  for  that  proviso  if  an  equitable  mortgage  were  value- 
less as  against  the  registered  owner.  We  rely  on  section  111 
on  the  principle  expressio.  unius  est  exclusio  alterius.  The 
transfer  here  was  from  the  sheriff,  who  was  not  the  registered 
proprietor.  By  section  75,  upon  the  registration  of  a  memo- 
randum notifying  the  appointment  of  an  official  assignee  he 
becomes  the  registered  proprietor  of  the  lands  owned  by  the 
insolvent ;  but  there  is  nothing  in  section  92  to  place  the  sheriff 
in  the  position  of  registered  proprietor  of  the  lands  owned  by 
the  debtor.  The  word  ^'  sold  "  in  that  section  means  "  sold 
with  the  ordinary  incidents  of  a  sale  by  the  sheriff,"  and  refers 
to  a  sale  of  the  right,  title^  and  interest  of  the  judgment 
debtor:  Maclean  v.  Dight  (6),  Coleman  v.  De  Lissa  (1) .  The  law  as 
it  existed  prior  to  the  passing  of  the  Real  Property  Act  is 
contained  in  section  21  of  the  Registration  Act  (7  Vic.  No.  16), 
by  which  land  was  bound  when  the  writ  of  execution  was 
handed  to  the  sheriff.  The  object  of  section  92  of  the  Real 
Property  Act  was  to  enact  that  land  registered  under  the  Act 
shall  not  be  bound  until  the  writ  is  registered.  The  applicant 
has  no  better  title  than  we  have,  as  the  Begistrar-Greneral 
refused  to  register  a  transfer  to  him. 

Walker  in  reply.  As  to  the  last  point:  the  caveators  pre- 
vented the  registration  of  our  transfer  by  lodging  their  caveats. 
The  English  cases  cited  do  not  apply,  as  our  case  depends  on  the 
enactments  in  the  Real  Property  Act,  Sempill  v.  Jarvis  (2)  only 
decides  that  there  may  be  equities  outside  the  Real  Property 
Act :  the  ground  of  that  decision  is  that  where  there  are  personal 
equities  existing  one  party  cannot  commit  a  fraud  against 
another  by  registering  property  under  the  Act.  The  meaning  of 
.         '  the  proviso  in  section  91  is  that  the  person  who  has  advanced 

(6)  5  S.C.R.  95. 
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money  should  have  a  right  to  be  heard  before  the  transfer  is        ^886. 
registered,  to  see  whether  there  is  a  personal  equity  between  the         Be 
parties  as  in  Sempill  v.  Jarvis  (2)  :  or  as  there  might  be  in  a        i-mot- 
contest  between  Burns  and  the  bank  :  in  which  case  the  bank 
might  have  protected  themselves  by  lodging  a  caveat  against  a 
transfer  by  Bums.     By  virtue  of  the  enactment  in  section  39  the 
bank  have  no  title,  and  their  caveat  ought  to  be  removed. 

Sib  J.  Mastin,  C.J.  In  this  case  one  Burns  was  the  owner  of  MarHn  C.J. 
some  land  which  was  brought  under  the  Real  Property  Act. 
Being  such  owner  he  gave  to  the  London  Chartered  Bank  of 
Aostralia  an  equitable  mortgage  of  such  property :  that  is  to 
say,  he  gave  as  to  portion  of  the  property  a  document  of  mort- 
gage in  writing :  and  as  to  the  other  he  merely  deposited  the 
tide  deeds. 

Subsequently  to  the  giving  of  this  security  to  the  bank  a 
jadgment  was  obtained  against  Bums,  and  a  writ  oifi.fa.  was 
issued.  Under  that  writ  the  sheriff  sold  all  the  right,  title  and 
interest  of  Bums  in  the  property  in  question. 

No  notice  was  at  that  time  filed  by  the  bank  in  the  Registrar. 
General's  office.  Elliot,  the  purchaser  under  the  writ,  took  the 
steps  which  are  prescribed  by  section  92  in  the  case  of  a  person 
pnrchasing  under  a  writ  of  fi,  fa.  Then  he  applied  under  the 
Real  Property  Act  to  be  registered  as  owner  of  this  property, 
there  being  nothing  on  the  registry  to  show  that  Burns  at  the  time 
of  the  sale  under  the  writ  was  not  the  owner,  it  appearing  from 
the  registry  that  no  one  but  Bums  had  any  claim  on  it.  On 
that  application  being  made,  the  bank  filed  a  caveat. 

An  application  was  then  made  to  a  Judge  in  Chambers  to 
remove  that  caveat,  inasmuch  as  the  Registrar-General  would  not 
register  Elliot's  title  while  the  caveat  remained  on  the  registry. 
The  Judge  lo  whom  that  application  was  made  having  referred 
it  to  the  Court,  we  have  to  determine  whether  we  should  grant 
the  application,  and  make  the  order  asked  for. 

We  have  been  referred  to  a  number  of  sections  of  the  Real 
Property  Act,  which,  as  I  have  said  on  many  other  occasions,  is 
very  badly  drawn — perhaps  necessarily  so,  as  it  was  a  novel 
idea,  originated  by  a  man  who  knew  nothing  about  the  law, 
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^^^'       although  he  may  have  been  assisted  by  professional  advisers. 
Be         Even  the  most  skilful  lawyers  would  find  it  a  difficult  matter  to 
*     draw  such  an  Act  with  precision  and  clearness.     We  have  fre- 
quently had   considerable   difficulty   in  putting   an  intelligent 
interpretation  upon  it. 

There  can  be  no  doubt  that  the  sheriff  holding  land  under  a 
writ  of  /.  fa,  in  this  colony  sells  only  the  right,  title,  and 
interest  of  the  debtor.  This  power  of  selling  land  is  conferred 
by  the  statute  54  Geo.  III.,  c.  15,  although  no  rules  have  been 
made  prescribing  the  form  in  which  the  writ  to  the  sheriff 
should  run.  So  far  as  regards  the  power  of  the  sheriff  to  sell, 
the  writ  is  always  drawn  up  authorising  the  sheriff  to  sell  the 
defendant's  right,  title,  and  interest,  and  the  conveyance  follows 
those  words.  It  is  not  a  sale  out  and  out,  conveying  any  par- 
ticular estate,  but  it  conveys  the  right,  title,  and  interest  of  the 
judgment  debtor,  whatever  that  may  be.  Nothing  more  can  be 
sold  under  the  writ,  or  conveyed  by  the  sheriff.  That  is  all  that 
Elliot,  the  present  applicant,  has  obtained  by  his  purchase  from 
the  sheriff,  namely.  Bums'  right,  title,  and  interest.  Burns' 
right  was  a  right  to  redeem  from  the  bank.  The  bank  had  a 
claim  to  his  property,  and  his  title  was  liable  to  that  charge.  He 
had  only  an  equity  of  redemption.  That  is  all  that  Elliot  could 
obtain  from  the  sheriff,  unless  there  is  something  in  the  Real 
Property  Act  or  some  other  Act  which  gives  him  more. 

It  is  contended  that  as  the  certificate  shows  that  Burns  is  the 
owner  in  fee,  and  there  being  nothing  in  the  Begistrar-General's 
office  cutting  down  that  title.  Burns  must  have  the  fee  ;  that  in 
order  to  ascertain  what  the  right,  title,  and  interest  of  Bums  is 
you  must  look  at  the  certificate  ;  and  if,  according  to  the 
certificate,  he  is  the  owner,  it  must  be  taken  that  that  is  the 
right  which  Elliot  acquired  by  the  transfer  to  him.  I  confess  that 
I  cannot  put  that  interpretation  on  this  Act,  bearing  in  mind 
that  what  Elliot  purchased  was  Bums'  right,  title,  and  interest. 
It  would  be  going  entirely  beyond  the  object  of  the  Legislature 
to  hold  that  simply  because  there  is  no  notice,  therefore  this 
applicant  takes  not  only  the  right,  title,  and  interest  of  Bums, 
but  the  interest  of  the  bank  as  well. 
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The  lllth  section  of  the  Real  Property  Act  does  not  apply  to  a        1886. 
case  of  this  sort.     This  is  not  a  case  of  taking  a  transfer  from  a         Re 
registered  proprietor.     It  is  the  case  of  a  person  buying  the      ^^^'^• 
right,  title,  and  interest  of  a  proprietor.     The  terms  of  that 
section  do  not  touch  this  case.     We  come  back  to  this  considera- 
tion— ^what  did  the  applicant  buy  ?     He  bought  the  right,  title, 
and  interest  of  the  debtor,  and  could  get  no  more.     There  is 
nothing  in  this  Act  which  authorises  a  person  purchasing  from 
the  sheriff  under  a  writ  of  fi.  fa.  to  disregard  securities  which 
the  debtor  may  have  given  to  other  persons.     He  cannot  occupy 
a  better  position  so  far  as  regards  the  property  in  question  than 
that  of  the  debtor  against  whom  the  writ  has  been  issued. 

That  substantially  has  been  held  in  several  cases  which  have 
been  referred  to ;  and  undoubtedly  in  the  case  of  Ooleman  v.  De 
lAssa  (1).  It  is  perhaps  somewhat  unfortunate  so  far  as  that 
case  is  concerned  that  his  Honour  Mr.  Justice  Faueett  should 
have  said  (at  page  111) :  ^'I  do  not  think  that  any  previous 
homtfide  transaction  between  the  registered  owner  and  another 
person,  although  not  registered,  of  which  at  all  events  the 
purchaser  at  the  sheriff's  sale  has  notice,  can  be  affected.'^ 
But  I  regard  the  decision  in  Ooleman  v.  De  Idasa  (1)  as  in 
accordance  with  the  view  which  I  now  express.  That  being  so, 
this  application  must  fail. 

Sib  6.  Innbs,  J.  I  am  of  the  same  opinion.  The  case  is  of  innes  J. 
considerable  importance.  At  first  I  was  impressed  with  the 
view  in  support  of  which  Mr.  Walker  has  argued.  No  doubt 
the  words  in  the  commencement  of  section  39  seem  most  strongly 
to  support  his  contention.  These  words  are  as  follow  : — '*  No 
instrument,  until  registered  in  manner  hereafter  prescribed, 
shall  be  effectual  to  pass  any  estate  or  interest  in  any  land  under 
the  provisions  of  this  Act,  or  to  render  such  land  liable  as 
secarity  for  the  payment  of  money,  but  upon  the  registration  of 
any  instrument  in  manner  hereinbefore  prescribed  the  estate  or 
interest  specified  in  such  instrument  shall  pass,  or  as  the  case 
may  be,  the  land  shall  become  liable  as  security.''  But  upon 
examining  more  closely  the  other  sections  of  the  Act  to  which 
attention  has  been  called,  I  am  of  opinion  that,  notwithstanding 


Innes  J. 
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1886.       these  wordsj  the  claimants  under  a  prior  mortgage^  whether 
Re         legal  or  equitable^  if  not  registered^  must  prevail  against  a  title 
acquired  under  a  sale  by  the  sheriff. 

Section  111  manifestly  marks  a  distinction  between  a  transfer 
taken  or  title  derived  from  the  registered  proprietor  and  a  transfer 
from  other  persons. 

Section  75  gives  the  official  assignee  of  a  registered  proprietor 
the  right  to  be  registered  as  the  proprietor.  In  both  of  these 
cases  the  maxim  expressio  unius  exclvsio  aUerius  applies. 
When  we  find  that  the  sheriff^  selling  under  a  writ  of  fi.  fa., 
is  not  mentioned  in  these  sections^  but  other  persons  are 
mentioned^  it  seems  that  it  was  not  intended  that  the  sheriff 
should  have  a  larger  estate  than  the  debtor.  The  case  has 
been  fully^  and^  I  may  be  permitted  to  say^  ably  argued. 
While  concurring  with  his  Honour,  I  desire  to  express  my  entire 
concurrence  with  what  his  Honour,  Mr.  Justice  Faucett,  says  in 
Ooleman  v.  Be  Lissa  in  page  111 — ^' The  interest  which  the 
sheriff  can  sell  is  still,  or  it  was  before,  the  beneficial  interest 
that  was  in  the  registered  owner  at  the  time  of  the  entry  or  of 
the  sheriff's  sale." 

It  comes  back  to  what  is  stated  in  Wickham  v.  New  Brunaxcick 
and  Canada  Railway  Company  (3)  in  the  headnote  (p.  64) : — 
^'  That  as  the  judgment  creditors  under  an  execution  take  precisely 
that  which  and  no  more  than  the  debtor  possesses  in  the  property 
seized,  the  sale  being  a  sale  by  the  law,  and  not  by  the  Company, 
such  judgment  creditors  took  the  land,  subject  to  any  incum- 
brances,  legal  or  equitable,  that  they  were  subject  to  in  the  hands 
of  the  Company."  Land  sold  by  the  sheriff  is  bound  by  all  the 
equities  attaching  to  it  at  the  time  of  the  sale.  A  clear  dis- 
tinction is  drawn  between  the  estate  of  a  judgment  creditor  and 
the  estate  which  the  registered  proprietor  or  anyone  taking  from 
him  has.  This  distinction  is  clearly  pointed  out  in  the  case 
which  I  have  just  referred  to.  There  is  still  this  infirmity 
attaching  to  titles  acquired  by  purchase  at  a  sheriff's  sale,  and 
the  infirmity  is  not  got  rid  of  by  the  Real  Property  Act.  Perhaps 
it  may  have  been  intended  that  by  the  Act  registration  was 
the   one    important   thing  which  in   all   cases  was  to  regulate 


Elliot. 
Innea  J. 
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priorities  ;  bat  the  framers  of  that  measure  have  not  gone  so  far        1886. 
as  to  express  such  an  intention.  _  Re 

For  these  reasons  I  concur  in  thinking  that  the  application 
must  be  dismissed. 

Application  dismissed  wi(h  costs. 

Attorney  for  the  applicant :  Newell. 

Attorneys  for  the  caveators  :  Mucnamara  8f  Norton. 


EEGINA  V.  THE  BEDHEAD  COAL  MINING  COMPANY.  Aug,  16, 17. 

Scirtfaeioi  to  repeal  grant — Jurisdietion — Sectum  187  of  Crown  Land§  Act  of  1884 

(48  Vie.  No.  18)  retrotpeeiive — Corporation  cannot  make  a  mineral  con     Martin  C.J. 
diiioMl  purehate.  ^"^d  ^' 

Section  187  of  Crown  Lands  Act  of  1884  (48  Vic.  No.  18),  which  enacts  to       -'*****  •^• 
every  grant "  issued  under  this  Act  or  any  Act  hereby  repealed  shall  be  deemed  to 
be  a  record  of  the  Supreme  Court,"  is  retrospective,  and  applies  to  grants  issued 
before  the  passing  of  that  Act.    And,  therefore,  ectre  facuu  will  lie  to  repeal  any 
•och  grant. 

A  corporation  cannot  make  a  valid  conditional  purchase,  under  section  19 
of  (Vewa  Lande  Alimation  Act  of  1861  (25  Vic.  No.  1),  of  land  for  the  purpose 
of  mining.  The  word  *'  person  "  in  section  13  of  that  Act  does  not  include  a 
ooiporation. 

Scire  Facias.  Motion  to  make  absolute  a  rule  nm  to  quash  a 
writ  of  scire  facias. 

On  19th  May,  1886,  the  following  writ  of  sd/re  facias y  directed 
to  the  sheriflf  or  his  deputy,  was  issued  : — '^  Whereas,  we  lately, 
with  the  advice  of  our  Executive  Council  of  our  said  colony — ^by 
our  deed  of  grant  under  our  seal  of  the  said  colony,  bearing 
date  at  Sydney,  the  24th  January,  in  the  forty-fourth 
year  of  our  reign,  and  recorded  and  enrolled  in  the  register 
hook,  volume  528,  folio  120,  in  the  office  of  our  Begistrar- 
Geueral  for  the  said  colony,  at  Sydney  in  the  said  colony,  the 
7th  of  April,  1881,  reciting  that  whereas  the  said  Redhead 
Coal  Mining  Company,  Limited,  had  in  conformity  with  the 
provisions  of  the  Crown  Lands  Alienation  Act  of  1861,  condition- 
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1886.  ally  selected^  for  the  purpose  of  mining  other  than  gold  mining, 
Bbgina  the  lands  thereinafter  described^  and  had  dalj  performed  and 
rpa'ig  fulfilled  all  and  every  the  conditions  npon  the  performance  and 
Bbdhead  fulfilment  of  which  they  were  entitled  to  become  the  parchasers 
Mining  Co.  of  the  fee  simple  of  the  said  lands^  and  to  have  a  grant  thereof 
made  to  them  without  reservation  of  minerals  other  than  gold 
upon  payment  for  the  said  lands  at  and  after  the  rate  of  21.  per 
acre — Did  thereby^  in  consideration  of  the  premises  in  our  said 
deed  of  grant  mentioned^  and  of  the  sum  of  640Z.  well  and  truly 
paid  into  our  Colonial  Treasury  of  our  said  colony^  before  these 
presents  issued^  grant  unto  the  said  Bedhead  Coal  Mining  Com- 
pany^ Limited^  their  successors  and  assignees^  subject  to  several 
and  respective  reservations  thereinafter  mentioned  All  that  piece 
or  parcel  of  land  in  our  said  colony^  containing  by  admeasure- 
ment 320  acres^  be  the  same  more  or  less^  situated  in  the  county 
of  Northumberland  and  parish  of  Kahibah^  portion  140,  and 
thereinafter  more  fully  described  as  by  our  said  deed  of  grant 
recorded  and  enrolled  as  aforesaid,  amongst  other  things,  more 
fully  appears  And  whereas  we  are  given  to  understand  that 
the  said  Redhead  Coal  Mining  Company,  Limited,  was  a  corpora- 
tion and  not  a  person  within  the  meaning  of  the  Oroum  Lands 
Alienation  Act  of  1861,  at  or  before  the  time  when  the  said 
Bedhead  Coal  Mining  Company,  Limited,  purported  to  condi- 
tionally select  for  the  purpose  of  mining  other  than  gold  mining 
in  conformity  with  the  provisions  of  the  Oroton  Lands  Alienor 
tion  Act  of  1861,  the  lands  in  our  said  deed  of  grsnt 
mentioned  and  described ;  and  by  reason  thereof  could  not  and 
did  not  in  conformity  with  the  provisions  of  the  said  Act  con- 
ditionally select  the  said  lands  for  the  purpose  of  mining  other 
than  gold  mining  And,  further,  that  the  said  Bedhead  Coal 
Mining  Company,  Limited,  did  on  the  18th  November,  1876, 
and  in  contravention  of  the  said  Act  of  1875,  on  one  and  the 
same  day  apply  to  conditionally  purchase  for  the  purpose  of 
mining  other  than  gold  mining  the  land  in  the  said  deed  of 
grant  mentioned  and  described,  and  also  to  conditionally  pur- 
chase certain  other  separate  and  distinct  selections  for  the 
purpose  of  mining  other  than  gold  mining  of  other  Crown  lands, 
all  of  the  said  lands  being  then  and  before  that  time  open  and 
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aTBiIable  niider  the  said  Acts  for  selection  for  the  purpose  of  ^^^' 
mining  other  than  gold  minings  and  by  reason  thereof  could  not  Bboina 
and  did  not  in  conformity  with  the  provisions  of  the  said  Act  j^^ 
conditionally  select  for  the  purpose  of  mining  other  than  gold  ^^^^^^^ 
mining  the  lands  in  our  said  deed  mentioned  and  described  Mining  Co. 
And^  further^  that  the  said  Redhead  Coal  Mining  Company, 
Limited^  did  on  the  day  and  year  last  mentioned,  in  contraven- 
tion of  the  provisions  of  the  said  Grown  Lands  Alienation  Act  of 
1861  and  of  its  amending  Act  of  1875^  at  one  and  the  same  time 
apply  to  conditionaUy  purchase  for  the  purpose  of  mining  other 
than  gold  mining  the  lands  in  our  said  deed  of  grant  mentioned 
and  described,  being  of  the  area  of  320  acres^  and  also  to  con- 
ditionally purchase  certain  other  separate  and  distinct  selections 
for  the  purpose  of  mining  other  than  gold  mining  of  a  further 
area  of  land,  amounting  to  3800  acres  of  Crown  land,  making  a 
total  area  of  4120  acres,  being  an  area  greatly  in  excess  of  the 
area  allowed  by  the  said  Act  to  be  applied  for  as  aforesaid  or  to 
be  taken  up  by  way  of  conditional  purchase  by  any  one  person 
at  any  one  time,  the  whole  of  the  said  lands  being  at  and  before 
that  time  open  and  available  under  the  said  Acts  for  selection 
for  the  purpose  of  mining  other  than  gold  mining ;  and  the  said 
company  was,  in  contravention  of  the  said  Acts,  declared  the 
conditional  purchaser  of  the  lands  as  aforesaid;  and  the  said 
Bedhead  Coal  Mining  Company,  Limited,  by  reason  thereof 
conld  not  and  did  ^ot  in  conformity  with  the  provisions  of  the 
Croten  Lands  Alienation  Act  of  1861  and  its  amending  Act  of 
1875  conditionally  select  for  the  purpose  of  mining  other  than 
gold  mining  the  lands  in  our  said  deed  of  grant  mentioned  and 
described  By  means  of  which  said  several  premises  the  said 
deed  of  grant  so  as  aforesaid  granted  to  the  said  Bedhead  Coal 
Mining  Company,  Limited,  their  successors  and  assignees,  is  or 
ought  to  be  void,  and  of  no  force  or  effect  in  law.  And  we, 
being  willing  that  what  is  just  should  be  done  in  the  premises, 
command  you  that  by  your  lawful  officers  of  our  said  colony  you 
give  notice  to  the  said  Redhead  Coal  Mining  Company,  Limited, 
that  they  be  before  us  in  our  Supreme  Court  of  the  said  colony, 
at  King-street,  Sydney,  on  the  27th  May,  instant,  to  show  if 
they  have  or  know  of  anything  to  say  for  themselves  why  the 
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18S6.       deed  so  granted  to  them  as  aforesaid^  and  all  duplicates  of  the 

BioiNA      same  registered  nnder  the  provisions  of  the  Real  Property  Act  of 

r|^^        1862  and  its  amending  Act,  and  the  enrolment  of  the  same  as 

Bbdhkad    hereinbefore  mentioned,   and  all  entries  and  memorials  in  the 
Coal  .  ' 

Mining  Oo.  said    register    book  of  the  said   Registrar- General  relating  to 

such  land,  for  the  reasons  aforesaid,  ought  not  to  be  cancelled, 
vacated  and  disallowed;  and  why  the  said  Registrar-Oeneral 
should  not  be  directed  by  the  Supreme  Court  to  cancel,  vacate, 
and  disallow  our  said  deed  of  grant  and  all  duplicates  thereof  as 
aforesaid,  and  the  enrolment  of  the  same  as  aforesaid,  and  all 
.  entries  or  memorials  in  the  register  book  of  the  ^said  Registrar- 
General  relating  to  such  land ;  and  why  this  deed  of  grant  and 
all  duplicates  thereof  as  aforesaid  should  not  be  restored  into 
the  office  of  the  said  Registrar-General,  these  to  be  cancelled, 
vacated,  and  disallowed  as  aforesaid  And  further,  to  do  and 
to  receive  those  things  which  our  said  Supreme  Court  shall 
consider  just  in  this  behalf,  and  have  there  the  names  of  those 
by  whom  you  shall  so  give  them  notice  of  this  writ." 

On  26th  July  a  rule  was  granted  on  the  application  of  the 
defendants  calling  upon  the  plaintiff  to  show  cause  why  the  writ 
of  scire  facias  should  not  be  quashed  and  set  aside  on  the  grounds : 
1 — That  the  Court  has  no  jurisdiction  to  issue  a  writ  of  scire 
facias  for  annulling  the  said  deed  of  grant.  2 — That  there  is 
no  record  in  the  Court  whereon  to  ground  the  writ.  8 — ^That 
the  writ  does  not  set  forth  sufficient  grounds  *in  law  for  annul- 
ling the  said  deed  of  grant. 

Darley,  Q.C.,  and  G,  B,  Stephen  {Reid  with  them)  now  (Aug. 
16)  moved  to  make  the  rule  absolute.  We  first  take  the  pre- 
liminary point  that  as  the  grant  to  the  Company  has  not  been 
recorded  in  the  Supreme  Court,  that  Court  has  no  jurisdic- 
tion to  entertain  a  scire  facials  for  the  purpose  of  annulling  it. 
In  R.  V.  Hughes  (1),  where  leases  were  made  of  a  larger  area  than 
was  authorised  by  the  Act  of  Parliament,  the  judicial  committee  of 
the  Privy  Council  held,  affirming  the  decision  of  Supreme  Court 
of  South  Australia,  that  such  leases,  not  being  enrolled  in  any 
Court  of  record,  could  not  be  revoked  by  writ  of  scire  facias, 
(1)  L.B.  1  P.O.  61 ;  35  LJ.  P.O.  23. 
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Here  the  grant  was  not  filed  in  the  Supreme  Court,  but  was       ^^86. 

registered  in  the  office  of  the  liegistrar-General  pursuant  to  the  Bboina 
Statute  26  Vic.  No.  9.     It  will  be  contended  on  the  other  side        f^^^ 

tliat  jurisdiction  is  given  by  sec.  137  of  the  Grown  Lands  Act  of  Itw>H»AD 

OOAL 

1884  (2) ;  but  we  submit  that  it  appears  from  the  language  used  Mining  Co. 
tliat  it  was  intended  to  give  the  section  a  prospective  operation 
only.  The  section  does  not  apply  to  grants  issued  before  that  Act 
came  into  force.  The  passage  from  the  words  "  that  the  purpose^* 
to  the  word  ^'  aforesaid^'  inclusively  should  be  read  as  if  enclosed 
in  brackets.  The  section  will  then  run :  '^  Every  grant  issued 
under  this  statute^  or  under  any  Act  hereby  repealed^  shall  be 
deemed  to  be  a  record  of  the  Supreme  Court."  Those  words  are 
prospective  only.  The  word  "  issued'*  when  read  with  the  rest  of 
the  section  is  intended  to  include  only  grants  thereafter  issued. 
Thousands  of  grants  remain  to  be  issued  of  land  taken  up  under 
the  Crown  Lands  Alienation  Act  of  1861  (25  Vic.  No.  1),  and  of 
other  Acts  passed  prior  to  the  Grown  Lands  Act  of  1884^  to  which 
grants  this  section  will  apply.  By  section  2  certain  Acts  are  re- 
pealed, but  by  sub-section  ii.  such  repeal  shall  not  of  itself  ^^affect 
any  grant  .  .  •  lawfully  made  before  the  commencement  of  this 
Act*'  The  words  in  section  137,  ^'  shall  be  deemed  to  be/'  are  pros- 
pective, and  cannot  be  read  "  shall  be  deemed  to  be  and  to  have 
been."  The  word  "issued"  must  also  be  construed  as  pros- 
pective, because  words  cannot  be  future  in  one  part  of  a  section 
and  past  in  another.  The  word  "  issued,"  when  applied  to  the 
words,  "under  this  Act,"  must  mean  grants  issued  after  the 
Act  came  into  force,  and  only  such  grants  ;  and  when  the  word 
"issued"  is  applied  to  the  words  "or  under  any  Act  hereby 
repealed,"  it  must  have  the  same  meaning,  and  can  only 
be  construed  prospectively.  A  prospective  interpretation  has 
been  put  on  the  words  "  shall  be  deemed  to  be"  by  Lord  Oampbell 
during  the  argument  of  R.  v.  The  Inhabitants  of  8t.  Sepulchre  (3). 

(2)  4S  Vic.  No.  18,  sec.  137«  enacts,  violation  of  the  provisions  of  any  such 

"  Every  grant  and  registration  copy  of  Act  as  aforesaid,  be  deemed  to  be  a 

such  grant  issued  under  this  Act  or  record  of  the  Supreme  Court,  notwith- 

tny  Act  hereby  repealed  shall,  for  the  standing  anything  in  the  Real  Property 

purpose  of  enabling  the  Crown  to  pro-  Act,  or  any  Act  amending  the  same,  to 

ceed  by  way   of  scire  faciae  for  the  the  contrary." 

repeal  of  any  such  grant  issued  im-        (8)  1  E.  &  £.  813 ;  28  L.J.  M.C.  187. 
providently    or    inadvertently,    or  in 
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1886.       The  decision  of  this  Court  in  Dines  v.  Gordon  (4)  was  on  the 

fisaiNA     words  in  sec.  14  of  the  Grown  hands  Amendment  Act  of  1875  (39 

fp^,        Vic.  No.  13),  ''No  error  or  uncertainty  in  the  description  of  land 

Bbdhsad    conditionally  purchased,  whether  before  or  after  the  passing  of 

Mining  Co.  this  Act,  shall  vitiate  the  purchase,"  and  his  Honour  the  Chief 

Justice  was  of  opinion  that  those  words  were  not  retrospective. 

[Sib  C  Innes,  J.  It  is  somewhat  difficult  to  see  on  what 
grounds  Plait,  B.,  dissented  from  the  rest  of  the  Court  in  Moon  v. 
Dv/rden  (5).  ] 

At  page  33,  Bolfe,  B.,  after  quoting  the  maxim,  Nova  con- 
etitutio  futuria  formum  imponere  debet,  non  procteritis,  says,  ''The 
principle  is  one  of  such  obvious  convenience  and  justice,  that  it 
must  always  be  adhered  to  in  the  construction  of  statutes,  unless 
in  cases  where  there  is  something  on  the  face  of  the  enactment 
putting  it  beyond  doubt  that  the  Legislature  meant  it  to  operate 
retrospectively."  And  at  page  44,  Parke,  B.,  says :  "  I  think  it 
best  to  abide  by  the  sound  rule  of  construction  above  referred 
to,  notwithstanding  the  conjectures  as  to  the  real  intention  of 
the  Legislature,  which  the  nature  of  the  subject  occasions."  In 
B.  V.  The  Guardians  of  Ipswich  Union  (6),  the  words  "shall  be 
deemed  to  be  settled"  were  held  not  to  be  retrospective.  In 
Gardm,er  v.  Lucas  (7),  at  page  600,  Lord  CfHagan  says  :  "  Unless 
there  is  some  declared  intention  of  the  Legislature — clear  and 
unequivocal— or  unless  there  are  some  circumstances  rendering 
it  inevitable  that  we  should  take  the  other  view,  we  ought  to 
presume  that  an  Act  is  prospective,  and  is  not  retrospective." 

Stephen,  Q.C.,  and  SaUmums,  Q.C.  {G.  Campbell  with  them),  for 
the  plaintiff,  appeared  to  show  cause.  We  admit  that  but  for 
sec.  137  of  the  Crown  Lands  Act  of  1884,  we  should  be  out  of 
Court:  The  case  of  B.  v.  Hughes  (1)  is  decisive.  We,  however, 
contend  that  that  section  is  applicable  to  grants  issued  before  the 
Act  came  into  force.  In  all  the  cases  cited  on  the  other  side  the 
statute   under  consideration   interfered  with  some  pre-existing 

(4)  Watkins'  Land  Acts,  p.  110,  Sup.        (5)  2  Excli.  22. 
Ct.  6  Sep.  1876.  (6)  2  Q.B.D.  269. 

(7)    3  App.  Cas.  582. 
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right;  it  didnot^  as  here^  merely  alter  the  mode  of  prooedure.  ^^^ 
Section  187  (2)  only  prescribes  the  manner  in  which  a  Crown  Bmboma 
grant  may  be  avoided.  The  section  does  not  affect  the  xkb 
Tulidity  or  invalidity  of  a  grant.  In  Oardner  v.  Lticas  (7),  at  p.  ^(^^"^ 
603,  £x>rd  Blackbum,  after  quoting  the  maxim  which  has  been  Mnavo  Ck>. 
referred  to,  says  :  "  Nevertheless,  it  is  quite  clear  that  the  subject 
matter  of  an  Act  might  be  snch  that,  though  there  were  not  any 
words  to  show  it,  it  might  be  retrospective.  For  instance,  I 
tidnk  it  perfectly  settled  that  if  the  Legislature  intended  to 
frame  a  new  procedure,  that,  instead  of  proceeding  in  this  form 
or  that,  you  should  proceed  in  another  and  a  different  way : 
clearly  there^  bygone  transactions  are  to  be  sued  for  and  enforced 
according  to  the  new  form  of  procedure.  Alterations  in  the  form 
of  procedure  are  retrospective,  unless  there  is  some  good  reason 
or  other  why  they  should  not  he"  The  subject  of  section  187 
is  only  a  matter  of  procedure,  because,  on  failing  to  obtain  a 
writ  of  scire  facias  we  might  have  proceeded  by  writ  of  intrusion. 
In  McUe  v.  Nv^ent  (8)  the  Court  held  a  Crown  grant  to  be  void. 
Section  181  was  passed  in  order  to  remove  the  doubt  expressed 
in  £.  V.  Hughes  (1),  whether  it  would  have  been  competent  to  the 
Judges  of  the  Supreme  Court  to  have  made  a  rule  regulating  the 
form  and  manner  of  proceeding  in  suits  to  revoke  grants  of  Crown 
lands,  and  to  have  ordered  that  this  remedy  by  scire  facias  should 
be  applicable  to  such  cases.  These  remarks  of  Lord  Ohslmsfordf 
in  delivering  the  judgment  of  their  Lordships,  show  that  he  con- 
sidered such  a  provision  as  is  contained  in  section  137  as  mere 
matter  of  procedure  to  be  dealt  with  by  rule  of  the  Supreme 
Court. 

[Sib  G.  Inkss,  J.,  referred  to  Be  Joseph  Suche  8f  Oo.  (9), 
where  the  previous  cases  were  cited  and  conmients  made  on 
Oardner  v.  Iamms  (7)  ]. 

In  Wright  v.  Hale  (10)  the  distinction  is  drawn  by  Pollock,  B., 
between  laws  which  affect  the  vested  rights  and  interests  of 
parties,  and  those  laws  which  merely  affect  the  proceedings  of 
Courts.  Kimbray  v.  Draper  (11)  is  also  a  case  in  point.  In  B.  ▼• 

(8)  8  S.  C.  B.  246.  (10)  6  H.  &  N.  iS7 ;  80  L  J.  Ex.  40. 

(9)  1  Ch.  D.  48.  (11)  LJU  8  Q.B.  160. 
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^^^'       The  Eaatem  Archipelago  Oo.  (12),  it  was  held  that  a  misiiBe  or 
fisoiKA      abuse  of  their  franchise  b j  a  corporation  would  render  their  charter 
Thi       liable  to  be  repealed.     The  form  of  the  section  is  retrospective. 
Rsi^KiAD    rpj^g  application  of  the  section  to  Acts ''  hereby  repealed,"  shows  an 
Mining  Co.  intention  that  the  section  shall  apply  to  past  transactions.    The 
word  "  issued"  is  past  in  its  terms,  and  cannot  be  read,  "  which 
shall  be  issued/'     The  time  referred  to  is  the  time  when  proceed- 
ings shall  be  taken,  and  for  that  purpose  it  is  enacted  that  the 
grants   "shall    be  deemed  to    be  a  record  of    the    Supreme 
Court." 

Darley,  in  reply.  At  the  time  of  the  passing  of  the  Crown  Lands 
Act  of  1884  this  Court  had  no  power  to  issue  a  scire  facias  to 
repeal  grants  not  filed  in  the  Court.  In  Wright  v.  Hale  (10),  at  p. 
42  of  the  report  in  30  L.  J.,  Pollock,  C.B.,  makes  an  enumeration 
of  different  things  which  are  mere  matters  of  procedure.  In 
all  those  specified  cases  there  is  merely  a  regulation  of  proceed- 
ings taken  under  a  power  previously  existing  in  the  Court 
But  by  section  137  a  new  power,  and  one  which  it  did  not 
previously  possess,  is  given  to  the  Supreme  Court.  There 
is  no  revival  of  the  former  jurisdiction  of  the  Court  over  grants 
there  recorded,  but  a  new  power  is  created,  just  as  it  had  been 
enacted  that  a  scire  facias  might  be  granted  in  respect  of  all 
grants  to  be  recorded  in  the  Supreme  Court  of  Victoria.  The 
section  was  passed  in  view  of  the  decision  of  this  Court  in  The 
Attomey-Gteneral  v.  Holt  (13).  It  cannot  be  said  that  an  enact- 
ment which  confers  a  new  cause  of  action  deals  only  with  a 
question  of  procedure.  If  by  statute  jurisdiction  were  given  to 
a  District  Court  to  try  actions  of  seduction,  such  enactment 
would  not  apply  to  a  seduction  before  the  passing  of  the  Act. 
The  nature  of  the  Act,  and  the  provision  that  it  is  not  to  come 
into  force  until  the  17th  January,  1885,  show  that  its  enactments 
were  intended  to  be  prospective  only.  The  word  "issued^"  when 
read  without  the  words  "or  any  Act  hereby  repealed,"  is 
prospective  only,  and  the  addition  of  those  words  will  not  make 
it  retrospective. 

(12)  4  t)e  Q.,  M.  &  Q.  Id9 ;  2  E.  &  B.  914 ;  22  LJ.  Q.B.  196  ;  28  L.j:  q.B.  A. 
(13)  2S,C.E,N.S.37,44. 
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Sib  J.  Mabtin^  C.J.     I  am  of  opinion  that  the  objection  taken        ^^^- 
by  the  defendants  cannot  prevail.     Bj  section  137  of  48  Yic.      Bboina 
No.  18,  it  is  enacted — [His  Hononr  read  it.    See  p.  288.]    A  dis-        ^^ 
tinction  has  been  sought  to  be  set  up  between  the  case  of  a     Bw>hmai> 
person  who,  under  the  repealed  Acts,  was  entitled  to  a  grant  and  Miming  Co. 
had  obtained  it,  and  the  case  of  a  person  who  had  not  obtained   ^a*^»»  C.J. 
his  g^nt  before  the  passing  of  the  present  Act.     It  has  been 
contended  that  as  the  grant  in  this  case  was  issued  before  the 
passing  of  the  Act  of  1884,  sec.  137  of  that  Act  does  not  apply, 
that  section  not  being  retrospective  in  its  effect.     It  is  plain  that 
if  the  grant  had  not  issued  until  after  the  passing  of  that  Act, 
the  section  would  apply. 

The  prejudice  to  the  person  to  whom  a  grant  has  issued  would 
be  just  as  great  in  the  one  case  as  in  the  other.  The  mere  accident 
of  the  grant  not  having  been  issued  will  not  make  the  slightest 
difference  as  to  the  application  of  this  section.  It  is  plain  to  me 
that  the  Legislature  intended  that  in  future,  after  the  passing  of 
this  enactment,  all  grants  issued  under  that  Act  or  the  Acts 
repealed,  should,  for  the  purposes  mentioned,  be  regarded  as  if 
issued  under  that  Act.  I  do  not  see  that  the  principle,  which 
no  doubt  is  well  established,  that  legislation  is  not  retrospective 
imless  the  intention  of  the  Legislature  is  clearly  so  expressed, 
prevents  us  from  holding  that  this  section  is  retrospective. 
Here  the  words  are  very  plain,  and  I  see  no  reason  for  uphold- 
ing the  contention  on  behalf  of  the  applicants. 

WiNDBYBR,  J.  I  am  of  the  same  opinion.  It  appears  to  me  Wi%deyer  J. 
that  section  137  refers  to  all  grants  whether  granted  before 
or  after  the  passing  of  this  Act.  The  construction  contended 
for  is  a  very  strange  one,  that  the  section,  instead  of  applying 
to  every  grant,  applies  only  to  those  exceptional  cases  where 
grants  have  been  issued  since  the  passing  of  the  Act  of 
1884.  I  cannot  think  that  the  section  was  meant  to  be 
altogether  silent  as  to  the  large  bulk  of  the  grants  issued 
under  the  old  Acts.  Moreover,  so  far  as  the  argument  about 
such  an  interpretation  interfering  with  the  vested  rights  of 
the  defendants,  to  use  the  language  of  Chief  Baron  Pollock 
in  Wright  v.  flVife,   "The  sort  of  wrong  which  is    supposed 

ua 
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1886.       to  be  done  by  ea  post  fcusto  law^   in   mj  opinion,  does  not 

Bmiva     arise;  and  on  this  ground  it  appears  to  me   the  mle  ought 

•P^       to  be  discharged.''  '  It  does  not  appear  to  me  that  a  person  in 

Rbdhbad    possession  of  land  under  a  grant  which  might  be  challenged  by 

Mining  Co.  a  writ  of.  scire  facias  has  such  a  right  as  should  not  be  inter- 

Windoyer  J.  f ered  with  by  ex  post  facto  legislation.     It  is  said  that  you  are 

interfering  by  gfiving   to   the  Court  a  right  which  it  had  not 

before;  and  it  is  contended  that  if  an  Act  gave  the  District  Court 

the  right  to  try  cases  of  seduction^  iihat  Court  would  only  have 

jurisdiction  where    the   seduction    had  been  committed   after 

passing  of  the  Act.     Such  an  argument  shows  the  extreme 

length  to  which  the  applicant's  contention  must  be  carried. 

/flNMT  Jz  Sib  G.  Innss,  J.  I  am  of  the  same  opinion.  Etou  if  the  effect 
of  this  section  is  to  interfere  with  the  vested  rights  of  indi- 
viduals, the  Legislature  has  clearly  and  unmistakably  expressed 
its  intention  that  such  rights  should  be  inierfered  with.  In 
Dines  v.  Gordon  (4),  foUowing  the  well-known  case  of  Jfoon  v. 
Dv/rden  (5),  his  Honour  the  Chief  Justice  is  reported  to  have 
said :  ''  Where,  however,  an  Act  contained  no  clear  expressions 
that  it  was  to  have  a  retrospective  effect,  and  where  by  giving  it 
such  effect  it  would  interfere  with  the  vested  rights  of  parties, 
9Jid  would  destroy  existing  interests,  it  was  to  be  interpreted  so 
as  to  be  a  guide  for  the  future  rather  than  for  the  past."  Where, 
on  the  other  hand,  the  intention  is  clearly  and  unmistakably 
expressed,  it  is  to  be  carried  into  effect.  All  the  words  neces- 
sary to  express  that  intention  are  not  in  every  case  to  be  con- 
tained within  the  statute,  and  if  by  necessary  implication  from 
the  language  employed  it  follows  that  the  Legislature  intended 
a  particular  section  to  have  a  retrospective  operation,  such 
intention  must  be  carried  into  effect.  No  words  could  have 
been  used  more  clearly  to  indicate  and  manifest  the  intention 
of  the  Legislature  than  the  words  of  section  137  of  the  Act  of 
1884.  By  that  section  every  grant  issued  under  that  Act,  or 
under  any  of  the  Acts  thereby  repealed,  was  to  be  deemed  to  be 
a  record  of  the  Supreme  Court.  The  section  speaks  of  grants 
'^  issued "  under  the  repealed  Acts,  clearly  referring  to  grants 
which  they  had  issued.     These  niost  clear  and  comprehensive 
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words  are  not  cut  down  or  limited.     It  is  also  extremely  pro-        ^^^ 


bable  tliat  the  Legislature^  or  the  framers  of  this  section^  had  in      Rbgina 


V. 


contemplation  the  decision  in  B.  y.  Hughes  {!),  as  I  find  on  page        qiHs 
93  of  the  report  of  that  case,  the  following  words  :  "  If  from  the    Bjbdhead 
experience  of  the  present  case,  it  should  be  thought  desirable  that  Miminq  Ck>. 
the  writ  of  scire  faciaa  should  be  made  available  for  the  repeal  of     ■'*'*•*  ^' 
Crown  grants,  the  Judges  appear  to  have  the  power,  under  the 
Provincial  Act  "for  consolidating  the  several  ordinances  relating 
to  the  establishment  of  the  Supreme  Court,''  to  promulgate  a 
role  that  the  form  and  manner  of  proceeding  in  these  cases  may 
be  by  scire  facicLs.    Or  if  there  be  any  doubt  as  to  the  sufficiency 
of  such  rule,  the  remedy  may,  as  in  the  case  of  registration  for 
inventions,  be  given  by  the  Legislature."     It  seems  to  me  that 
the  rule  post  hoc  propter  hoc  applies,  and  it  is  reasonable  to 
suppose  that  the  Legislature  hiEid  that  decision  before  them  when 
considering  section  18. 

A  second  branch  of  argument  is  whether  by  this  section  a 
remedy  has  merely  been  furnished  for  the  enforcement  of  exist- 
ing rights,  or  whether  the  retrospective  operation  of  this  section 
would  amount  to  an  interference  with  vested  rights.  The 
general  principle  is  thus  stated  in  Maxwell  on  Statutes,  page 
271,  2nd  edition:  "Alterations  in  the  procedure  are  always 
retrospective,  unless  there  be  some  good  reason  against  it," 
for  which  the  judgment  of  Lord  Blackburn  in  Oard/ner  v.  Luca^ 
(7)  is  referred  to.  The  law  which  merely  alters  procedure  may 
be  applied  to  past  as  well  as  future  transactions. 

On  both  grounds  I  agree  that  the  objections  to  the  writ  are 
not  well  founded. 

The  arguments  were  then  heard  on  the  third  ground,  which 
dealt  with  the  merits  of  the  application. 

Darley,  Q.O.,  and  0.  B.  Stephen  {Beid  with  them),  for  the 
defendant  company  (Aug  16,  17).  As  to  the  first  ground  taken 
on  the  writ :  A  corporation  may  take  up  land  as  a  mineral 
conditional  purchase  under  section  19  of  the  Oroum 
lands  AUenabion  Act  of  1861  (25  Vic.  No.  1).  By  section  6  of 
the  Acts  Shortening  Act  (16  Yic.  No.  1),  in  construing  any  Act 
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1886.        of  Parliament,  the  word  "  person  "  or  "  party  ''  is  to  include 

BxoiMA     bodies  corporate,  if  the  context  be  applicable  thereto.     There  is 

rp^s        nothing  in  section  19  of  Orown  Lands  Alienation  Act  of  1861  to 

RsDHBAD    prevent  the  application  of  section  6  of  the  Acts  Shortening  Ad. 

MiNiKo  Co.  The  declaration  required  by  section  19  may  bo  made  by  anyone, 
unlike  the  declaration  mentioned  in  section  18,  which  mast  be 
made  by  the  conditional  purchaser.  No  conditions  have  to  be 
performed  except  the  making  of  the  declaration  and  the 
expenditure  of  the  requisite  amount  in  mining  operations. 
Section  7  of  the  Lands  Acts  Amendment  Act,  1875  (39  Vic.  No. 
13)  does  not  apply  to  a  corporation.  It  only  has  reference  to 
cases  where  the  application  could  be  and  has  not  been  made  in 
person,  and  in  order  to  prevent  selections  being  made  by  mere 
children.  The  difficulty  as  to  how  a  corporation  may  make  an 
application  has  been  got  over  by  the  enactment  of  section  138 
of  the  Crown  Lands  Act  of  1884  (48  Vic.  No.  18). 

As  to  the  second  ground,  that  we  applied  for  more  than  one 
mineral  conditional  purchase  on  the  same  day  :  There  is  nothing 
in  section  19  of  the  Crown  Landt*  Alienation  Act  of  1875  to  pre- 
vent a  person  from  making  application  for  and  taking  up  twenty 
different  mineral  selections  on  the  same  day.  The  only  thing 
which  prevents  the  same  from  being  done  under  section  13  is  the 
condition  of  residence  imposed  by  section  18.  There  is  an 
enactment  in  section  29  of  the  Lands  Acts  Amendment  Act,  1875, 
that  not  more  than  one  selection  of  land  shall  be  applied  for  by 
one  person  as  a  conditional  purchase  on  the  same  day.  Then 
by  section  24  of  the  Lands  Acts  Further  Amendment  Act 
of  1880  (43  Vic.  No.  29),  it  is  enacted  that,  except  under 
the  19th  and  21st  sections  of  the  Crown  Lands  AliencUion 
Act  of  1861,  no  person  who  has  made  a  conditional 
purchase  after  the  passing  of  that  Act  shall  be  capable  of 
making  another  within  five  years  of  the  date  of  such  purchase. 
These  sections  do  not  apply  to  mineral  conditional  purchases. 
All  doubt  is  removed  by  section  138  of  the  Crown  Land9  Act  of 
1884  (48  Vic.  No.  18).  By  section  1 1  of  the  Crown  Lands  Occupa- 
tion Act  of  1861  (25  Vic.  No.  2).  Crown  lands  might 
have  been  leased  for  mineral  purposes  without  any  Umi- 
tation    in    point    of    area;    and   by   sections    27    and    28    of 
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the  Lands  Acts  Amendment   Act  of    1875   sucli   leases   might        ^^^• 
haye    been    converted    into    mineral     conditional    purchases.      Rboina 
The  limit  of  the  area  to  be  included  in  any  one  mineral  lease        q^^^ 
is  fixed  by  the  Mining  Act  of  1874  (39  Vic.  No.  13)  at  640  acres ;     ^^^^ 
but  there   is   nothing    to   prevent  a  lessee    from  taking   any  Miminq  Co. 
number  of  leases.     Section  26  of  the  Lands  Acts  Amendment  Act 
of  1875   contemplates   the  holding  by   one   owner   of   several 
adjoining  mineral  conditional  purchases^  for  no  additional  con- 
ditional purchases   can  be  made  of   land   for  the  purpose  of 
mining.     Section   29   of  the  same  Act  does   not  restrict  the 
taking  up  of  any  number  of  conditional   purchases  after  the 
conditions  have  been  performed^  but  the  only  condition  attached 
to  a  mineral  conditional  purchase  is  the  expenditure  in  mining 
operations  on  the  land  prescribed  in  section  19  of  the  Grown  Lands 
Alienation  Act  of  1861. 

There  is  nothing  on  the  face  of  the  writ  which  shows  that 
more  than  one  area  of  320  acres  was  granted  to  us.  The  writ 
only  states  that  we  applied  for  further  areas  of  land^  but  does 
not  state  that  we  obtained  grants  of  such  areas.  The  plaintiffs 
contend  that  all  our  grants  are  bad ;  but  one  must  be  good^  and 
the  plaintiffs  do  not  show  which  land  was  first  applied  for.  Six 
writs  were  issued  against  us^  and  one  of  them  we  are  entitled  to 
have  quashed. 

Stephen,  Q.O.,  and  Salomons,  Q.C.  {O.  Campbell  with. them), 
showed  cause.  If  more  than  one  application  for  a  mineral  con- 
ditional purchase  be  received  on  the  same  day,  all  the  applications 
are  bad.  As  to  the  second  ground  taken  in  the  writ,  it  may  be 
that  the  defect  in  the  defendants^  title  was  cured  by  section 
138  of  the  Crown  Lands  Act  of  1884;  but  it  is  doubtful 
whether  that  is  so,  in  view  of  the  proviso  to  that  section 
that  "no  validation  shall  take  effect  if  a  conflicting 
interest  has  arisen."  The  main  ground  which  we  take 
is  that  a  corporation  cannot  make  an  application  for  a 
mineral  conditional  purchase.  By  section  13  of  the  Crown 
Lands  Alienation  Act  of  1861  a  "  person  "  is  empowered  to  con- 
ditionally purchase  Crown  lands.  By  section  6  of  39  Vic.  No. 
13  tiie  word  "  person  "  is  defined.     By  section  7  the  application 
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1886.       mnst  be  in  person.     By  section  9  no  person  shall  become  a  con- 

RxoiNA     ditional  purchaser  who  is  a  servant  of  or  an  agent  or  tmstee  for 

The        ^^7  other  person.     It  is  clear  from  a  review  of  these  enactments 

Rbdhxad    ^^g^i  j{  y^^  ^Q^  intended  that  corporations  should  make  applica- 

MiNiNG  Co.  tions  for  conditional  parchases.     Section  138  of  48  Vic.  No.  18 

does  not  meet  the  difficulty. 

Darky,  in  reply.  A  corporation  has  at  Common  Law  the  same 
rights  as  individuals  have.  There  is  nothing  in  the  enactments 
referred  to  which  is  inconsistent  with  the  right  of  a  corporation 
to  take  up  land.  There  is  nothing  required  by  the  Act  to  be 
done  for  the  purpose  of  making  a  complete  title  to  a  mineral 
conditional  purchase  which  a  corporation  cannot  perform. 

Martin  CJ  SiB  J.  Mabtin^  C.J.  This  is  an  application  to  quash  a  writ  of 
scire  facias  issued  for  the  purpose  of  repealing  a  Crown  grant 
of  certain  lands  stated  to  have  been  improvidently  issued. 
In  support  of  this  application^  three  points  have  been  sub- 
mitted to  the  Court,  and  it  is  contended  that  the  grounds  on  which 
the  writ  was  issued  are  untenable.  Admitting  everything  to  be 
true,  stilly  it  is  said^  no  one  of  those  grounds  affords  any  reason 
For  the  repeal  of  the  g^ant.  We  have  already  dealt  with  a  pre- 
liminary objection,  namely,  that  the  grant<  not  being  a  record 
of  the  Supreme  Court,  we  had  no  jurisdiction  to  issue  the  writ. 
We  have  already  held  that  by  virtue  of  section  137  of  the  Grown 
Lands  Act  of  1884,  that  objection  cannot  prevail,  and  I  need 
not  repeat  that  decision.  That  section  enacts  that,  although 
the  grant  was  not  recorded,  it  might,  for  the  purpose  of  scire 
fojdasj  be  regarded  as  a  record  of  the  Court. 

That  difficulty  being  removed,  we  come  to  the  first  of  the 
grounds  on  which  the  writ  was  issued — ^namely,  that  the  condi- 
tional purchase^  having  been  made  by  a  corporation,  was  void. 
It  is  contended  that  a  corporation  might  under  the  Lands  Acts 
take  up  land  by  way  of  conditional  purchase  just  like  any  indi- 
vidual person,  and  that,  admitting  the  conditional  purchase  to  have 
been  made  by  a  corporation,  that  fact  affords  no  reason  for  ihe 
issue  of  this  writ.  We  are  all  of  opinion  that  a  oorporation  caimot 
under  these  Acts  conditionally  purchase  Crown  lands.    It  follows 
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from  that,  that  this  writ  cannot  be  quashed,  because,  if  as  a       ^^^» 
matter  of  fact  the  selection  cannot  be  made,  there  is  an  end  of      Rbqina 
the  grant.     This  application  can  only  be  supported  by  showing        rj^, 
that  no  one  of  these  grounds,  admitting  all  the  facts  stated  to     Rbdhbad 
be  trae,  is  good  in  law.     We  are  of  opinion,  saying  nothing  Minimq  C04 
about  the  other  two  points,  that  on  this  one  ground  the  grant  •^'«^*»  C.J. 
cannot  be  supported. 

By  section  18  of  25  Vic.  No.  1,  any  "person"  might 
make  application  for  the  conditional  purchase  of  Crown 
lands.  In  support  of  this  motion  reference  was  made  to  the 
6th  section  of  the  Acts  Shortening  Act,  which  runs  thus : 
"  In  all  Acts  .  .  .  the  word  '  person'  .  .  .  shall  be  deemed  and 
taken  to  include  bodies  politic  or  corporate  as  well  as  individuals, 
if  the  context  be  applicable  thereto  .  .  .''  On  referring  to  this 
enactment  it  appears  to  me  that  the  context  does  not 
admit  of  such  a  reading  as  that  a  corporation  can  be  included 
in  the  word  "person.''  By  the  13th  -section  it  is  enacted 
that  any  "person"  may,  upon  any  land  office  day,  tender 
to  the  land  agent  for  the  district  a  written  application  for 
the  conditional  purchase  of  any  such  lands,  &c.,  may  pay 
to  such  land  agent  a  deposit,  and  if  there  is  no  other  application 
made,  he  is  to  be  declared  the  conditional  purchaser.  By  section 
18  the  balance  of  such  purchase-money  shall  be  tendered  at  the 
office  of  the  Colonial  Treasurer,  together  with  a  declaration  by 
the  conditional  purchaser  as  to  the  fulfilment  of  all  the  conditions 
of  residence,  improvements,  &c.  He  is  then  entitled  to  a  grant. 
Then  comes  section  19,  which  runs  thus  : — "  Crown  lands  may 
be  conditionally  selected  for  the  purposes  of  mining  other  than 
gold-mining  under  section  18  of  this  Act  .  .  ."  This  section 
refers  us  back  to  section  18,  and  therefore  what  may  be  done  in 
conditionally  purchasing  for  mining  purposes  other  than  gold- 
mining  can  only  be  done  under  section  13.  The  manner  pre- 
scribed for  making  conditional  purchases  under  section  13  is 
applicable  to  purchases  under  section  19. 

Then  it  is  said  that  the  declaration  required  in  order  to  procure 
the  issue  of  a  grant  under  section  13  is  not  the  declaration 
required  to  be  made  under  section  19.  It  appears  to  me  that 
whatever  is  required  in  the  case  of  a  selection  under  section  13 
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1886, is  equally  required  in  one  under  section  19.     If  there  had  been 

Bbgina      no  other  enactment^  then  on  these  sections  aJone  we  should  be  of 
Trb        opinion  that  an  application  for  a  mining  conditional  purchase 
^^S^^^     under  section  19  could   only  be  made  by  an  individual.    The 
MiNiNa  Co.  whole  scope   and   purview   of  the  Act  was  to  encourage  the 
MaHxnCJ,  settlement  on  this  country  of  an  agricultural  population.     By 
the  Lands  Act,  a  new  power  was  given  to  people  to  acquire 
land  without  any  negotiation   with   the   owner.     A  person  is 
entitled  to  take  possession  of  the  Crown  lands  of  the  colony 
on  paying  a  deposit.     Such  person  is  required  to  hold  the  land 
for  a  certain  time^  to  live  on  it^  and  make  certain  improve- 
ments on  it.     These  conditions  were  manifestly  imposed  for 
the  purpose  of  settling  an  agricultural  population  on  the  land; 
certainly  not  to  enable  corporations  to  become  possessed  of  such 
land.     Section  19  provides  for  purchases  for  mining  purposes, 
but  such  purchases  had  to  be  taken  up,  as  in  other  cases,  under 
section  13.     So  that,  if  there  had  been  no  other  enactment,  we 
should  have  been  of  opinion  that  a  corporation  could  not  become 
a  conditional  purchaser  under  section  19. 

But  our  decision  need  not  be  put  on  that  ground  alone.  An 
amending  Act  was  passed  in  1875,  before  the  application  of  the 
defendants  in  the  present  case  was  made.  Section  6  enacts  that 
after  the  passing  of  the  Act  'Hhe  word  'person'  in  the  13th 
section  of  the  Grown  Lands  Alienation  Act  of  1861  .  .  .  shall 
mean  only  such  a  person  of  or  over  the  age  of  16  years.''  That 
section  was  passed  with  reference  to  what  I  think  we  may  regard 
as  a  very  peculiar  decision  (13) ,  though  it  was  upheld  by  the  Privy 
Council.  Under  the  enactments  contained  in  the  Oroum  Lands 
Alienation  Act  of  1861,  which  was  passed  for  the  purpose  of 
•settling  an  agricultural  population  on  the  land  and  increasing 
the  productive  powers  of  the  soil,  there  was  the  peculiar  decision 
that  that  thing  might  be  done  by  an  infant  just  born,  llie 
absurdity  was  manifest.  That  decision  was  maintained  by 
arguing  that  although  an  infant  might  not  be  able  to  do  it 
himself,  he  could  select  by  an  agent.  I  myself  have  repeatedly 
expressed  my  astonishment  at  that  decision.     However,  there 

(13)  Joachimy.  (yShanatiy  (IS S.C.B.  174)  ;  ni6  %omx%9  O'Shatuuty  v.Joaekim 
(L.K.  1  App.  Cas.  82). 
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it  is,  and  it   has    been    upheld    by   the   Privy   Council.       At        ^886. 
last  the  absurdity  of  this  state   of  things   dawned    upon   the      Beoina 
Legislature,  and  the  Act  (39  Vic.  No.  13)  was  passed  to  prevent        j^, 
such  an   outrage  on  common  sense  from  continuing.     It  was     Rw)hkad 
enacted  by  section  6  of  this  Act  that  no  person  under  the  age  of  Mining  Co. 
16  years  could  make  a  selection.    That  enactment  manifestly  points  -^<»'*'*»  ^'J- 
to  selections  being  made  by  individuals,  and  cannot  refer  to  cor- 
porations.    A  corporation  cannot  be  said  to  be  of  any  particular 
age.     We  cannot  give  effect  to  this  section  if  we  apply  it  to  a 
corporation.     It  is  manifest  that  the  Legislature  had  in  view 
only  individuals,  because  it  is  specified  that  they  must  be  of  the 
age  of  16  years  or  more. 

Then  comes  section  7 :  "  Every  application  for  a  conditional 
purchase  miist  be  tendered  in  person  by  the  applicant,  and  whore 
sach  applicant  is  under  the  age  of  21  years  he  shall  state  in  his 
application  that  he  is  of  the  age  of  1 6  years  or  upwards  .  .  J^ 
That  section  was  also  passed  to  meet  the  absurdity  of  a  person 
stating  himself  to  be  the  agent  of  a  child  just  bom.  That  section 
pat  a  stop  to  such  a  state  of  things  by  enacting  that  every  con- 
ditional purchaser  must  make  his  application  in  person.  The 
application  could  not  be  made  by  an  agent.  The  applicant  must 
be  of  the  age  of  16  years,  and  he  must  make  his  application 
in  person.     Section  9  confirms  that  view  of  the  case. 

Under  these  circumstances,  it  appears  to  me  impossible  to  hold, 
Having  regard  to  the  13th  and  19th  sections  of  the  Act  of  1861, 
and  the  6th  and  7th  of  the  Act  of  1875,  that  tho  Legislature 
contemplated  that  a  corporation  could  become  a  conditional  pur- 
chaser. That  being  so,  it  appears  to  us  that  that  ground  is 
sufficient  to  repeal  the  grant.  It  follows  that  this  rule  should  be 
discharged. 

Barley.  No  costs  will  be  given  to  the  Crown  on  a  scire 
facias. 

Sib  J.  Mabtin,  C.J.     It  might  be  another  matter  if  this  were  MaHin  C.J. 
a  decision  on  the  merits  of  the  writ.     But  this  is  a  motion  to 
quash  the  writ.     It  is  not  a  decision  on  the  merits,  although  we 
see  that  it  determines  the  matter.     We  simply  have  decided 
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1886.        that  the  grounds  submitted  are  not  sufficient  to  authorise  us  to 

Bboika     quash  the  writ. 

rp^.  Rule  discharged  tcUh  casta. 

Rbdhxad 
Coal 
Mining  Co.       Attorney  for  plaintiff  :  Salwey, 

Attorneys  for  defendants  :  Abbott  Sf  Allen. 


Aug.  10,  11.  PALMEB  v.  UPWARD. 

Principal  and  agent — Broker  on  Stock  Ewchange — Inttrwciions  to  buy  iuun<d 
Martin  C.J.  eharee — Scrip  purporting  to  he  fully  paid  up — No  contract  registered  wnder 

Windier  J.  ,^  57  ^^  ^^  Companies  Act  (37  Vic.  No.  19). 

Innes  J.  Plaintiff,  a  sharebroker  and  a  member  of  the  Stock  Exchange,  brought  this 

action  against  the  defendant  for  refusing  to  accept  100  Nevada  aharee  or  pftj 
for  the  same. 

The  evidence  was  that  on  7th  September  the  defendant  instructed  the  plaintiff 
to  purchaae  for  him  100  Nevada  shares  to  be  delivered  and  paid  for  on  7th 
December.  The  plaintiff  purchased  the  shares  and  lent  to  the  defendant  a  sale 
note,  "  subject  to  the  rules  and  regulations  of  the  Stock  Exchange,"  for  100 
Nevada  shares,  "  1^.  per  share  paid  up ;"  the  defendimt  indorsed  the  sale  note  as 
accepted,  and  returned  it  to  the  plaintiff.  On  December  7  the  plaintiff  tendered 
to  the  defendant  the  scrip  of  100  Nevada  shares  issued  under  the  seal  of  tke 
company  as  paid  up  to  1/.  per  share.  The  evidence  showed  that  these  were  the 
onlj  Nevada  shares  known  in  the  market.  The  defendant  refused  to  accept  the 
shares  on  the  ground  that  the  shares  were  not  as  a  matter  of  fact  paid  up  to  II.  i 
and  no  contract  to  treat  them  as  so  paid  up  had  been  filed  in  accordance  with 
section  67  of  the  Companies  Act  (37  Vic.  No.  19).  Neither  the  plaintiff  nor  the 
defendant  knew  of  that  fact  on  7th  September. 

The  District  Court  Judge  before  whom  the  action  was  tried  received  in 
evidence  a  copy  of  rule  22  of  the  Stock  Exchange,  by  which  a  member  is 
disentitled  to  plead  agency  in  an  action  brought  by  the  seller  for  the  price  of 
shares  sold.  The  only  evidence  of  knowledge  by  the  defendant  of  the  roles  of 
the  Stock  Exchange  was  that  he  had  previously  bought  stock.  Verdict  for 
the  plaintiff. 

On  appeal,  the  questions  for  the  opinion  of  the  Supreme  Court  were : — 1.  Was 
the  Judge  right  in  receiving  in  evidence  the  rules  of  the  Stock  Exchange?  S< 
Was  he  right  in  finding  a  verdict  for  the  plaintiff  ? 

Held,  that  the  verdict  was  right.  The  scrip  tendered  was  the  only  Nevada 
scrip  known  in  the  market ;  and  that  was  what  the  plaintiff  was  instructed  to 
buy  for  the  defendant. 

Held  further,  that  the  copy  of  the  rules  of  the  Stock  Exchange  was  rightly 
received  in  evidence.  The  defendant,  having  authorised  the  plaintiff  to  buy  on 
the  Stock  Exchange,  is  bound  by  such  rules. 


VOL.  Vn.]  CASBS  AT  LAW.  297 

DmniCT  CouBT  Appbal.     The  action  was  brought  before  Mr.       188C 
District  Conrt  Judge  Bowling  by  a  sharebroker  to  recover  the     Palmkb 
amount  paid  by  him  for  100  Nevada  silver  shares  which  he  had     ijpwabd. 
boaght  on  the  instructions  of  the  defendant. 

The  special  case,  after  stating  the  plaint  and  the  notices  of 
defence,  was  as  follows : — 

The  plaintiff  was  a  broker  of  17  years*  standing  on  the  Sydney 
Stock  Exchange,  and  at  the  request  of  the  defendant  he  purchased 
on  the  7th  September,  1885,  for  the  defendant  100  Nevada  shares 
at  the  price  of  24«.  per  share,  to  be  delivered  and  paid  for  three 
months  from  the  date  of  contract.  The  plaintiff  sent  defendant 
the  contract  note,  which  was  put  in  ["  Sydney,  September  7, 
1885.  Sold  to  J.  Upward,  jun.,  Esq.,  subject  to  the  rules  and 
regolatioiis  of  the  Stock  Exchange,  100  Nevada  Silver-mining 
Company's  shares,  IZ.  per  share  paid  up,  at  24«. :  120Z.  Delivery 
and  payment  December  7, 1885  '*],  and  which  defendant  accepted 
and  signed.  The  contract  was  in  accordance  with  the  rules  and 
regulations  of  the  Sydney  Stock  Exchange.  The  defendant  has 
purchased  stock  previous  to  this  transaction.  Plaintiff  tenders  a 
copy  of  the  rules  of  the  Sydney  Stock  Exchange,  which  was 
objected  to  by  the  defendant  on  the  grounds  that  there  was  no 
evidence  that  defendant  knew  of  these  rules,  or  that  the  rules  bind 
any  other  than  members  of  the  Stock  Exchange.  I  admit  rules, 
and  rule  22  [that  no  plea  of  agency  would  be  available  by  a  broker 
buying  on  the  Stock  Exchange]  was  read  in  support  of  plaintiff's 
case.  There  was  no  evidence  of  any  knowledge  by  defendant  of 
the  said  roles  beyond  that  of  his  having  purchased  stock 
previously.  The  shares  in  question  were  the  only  Nevada  shares 
hnown  in  the  market  at  the  time,  and  were  issued  under  the  seal 
of  the  company  as  paid  up  20^.  per  share.  The  plaintiff  sent  the 
scrip  to  defendant  on  December  7  [the  scrip  states  the  shares  to 
be  fully  paid  up],  when  it  was  refused  and  returned  by  defendant, 
who  repudiated  it.  The  plaintiff  was  compelled  by  the  rules  of 
the  Stock  Exchange  to  pay  on  the  default  of  defendant  for  the 
shares,  and,  after  notice  to  defendant,  plaintiff  sold  the  shares  at 
a  loss  of  llOZ.  The  defendant  repudiates  the  purchase  on  the 
pound  that  the  shares  were  not  as  stated  in  the  contract  note, 
and  as  on  the  scrip,  IZ.  paid  up  :  the  fact  being  that  the  contract 
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1686.  for  issuing  the  shares  12.  paid  up  had  not  been  filed  with  tke 
Palmsb  registrar  of  Joint  Stock  Companies^  according  to  section  57  of 
Upwabd.  ^^^  Companies  Act,  This  fact  was  known  to  neither  party  on  tke 
7th  day  of  September,  1885;  but  had  become  publicly  known 
between  that  time  and  the  7th  December,  1885.  The  shares  in 
the  said  company  had,  during  the  three  months,  fallen  from  Us. 
to  28.  in  market  value.  I  found  a  verdict  for  plaintiff  on  all 
counts  for  llOZ.,  being  the  difference  between  the  price  he  had  to 
pay  for  the  stock  and  the  amount  he  received  for  it  on  9tb 
December,  1885.  The  questions  for  the  opinion  of  the  Court 
are : — 1.  Was  I  right  in  receiving  in  evidence  the  rules  of  the 
Stock  Exchange  f  2.  Was  I  right  in  finding  a  verdict  for 
the  plaintiff  f 

Awf'  10  11.  Do/rlsy,  Q.O.  {Nash  with  him),  for  the  defendant  in  support  of 
the  appeal  (August  10,  11).  The  defendant  was  not  bound  to 
accept  the  shares.  He  authorised  the  plaintiff  to  buy  for  him  100 
Nevada  shares  paid  up  to  12.  The  shares  purchased  were  repre- 
sented on  the  contract  of  sale  and  on  theiscrip  issued  by  the  com- 
pany as  paid  up  IZ.  a  share;  but  in  point  of  fact  they  were  only  paid 
up  94.  a  share.  No  contract  to  treat  the  shares  as  fully  paid  up 
has  been  registered  in  pursuance  of  section  57  of  the  Oompanies 
Act{l),  In  consequence  of  that  omission  the  holder  of  the  shares  is 
liable  for  the  amount  actually  unpaid  on  them.  That  section  was 
passed  for  the  protection  of  creditors  of  companies ;  and  unless 
its  provisions  are  complied  with,  the  shareholders  are  liable,  on  the 
liquidation  of  the  company,  to  the  amount  actually  unpaid  on  each 
share.  The  same  liability  attaches  to  a  transferee  of  shares : 
Blyth's  case  (2) .  The  plaintiff  did  not  purchase  what  the  defendant 
authorised  him  to  procure:  Young  v.  Cole  (3),  where  the  bonds 
sold  were  unstamped,  and  in  consequence  unmarketable. 

O^Ccmnor  for  the  plaintiff.  The  plaintiff  was  authorised  by  the 
defendant  to  buy  what  were  known  in  the  market  as  Nevada  shares. 
He  bought  the  only  shares  known  by  that  designation.  Having 
bought  those  shares,  he  was  bound  to  pay  for  them  according  to 
rule  22  of  the  Stock  Exchange,  by  which  members  are  debarred 

(1)  1  01.  Stat.  276.  (2)  4  Ch.  D.  140.  (8)  8  Bing  N.C.  724. 
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from  availing  themselves  of  the  plea  of  agency.      The  contract       1886. 

between  the  defendant  and  the  plaintiff  was  to  buy  subject  to  the  Palmsb 
rales  of  the  Stock  Exchange^  and  the  defendant  is  therefore  Upwabd. 
bonnd  by  those  rules.  The  contract  note  was  sent  by  the 
defendant  to  the  plaintiff^  not  as  containing  the  terms  of  the  agree- 
ment made  between  them^  but  for  the  purpose  of  the  defendant 
signifying  his  acceptance  of  the  shares^  which  are  there  described 
in  the  terms  used  in  the  scrip  issued  under  the  seal  of  the 
company.  The  case  of  Lamert  v.  Heath  (4)  shows  that 
the  proper  question  for  the  jury  in  a  case  like  this  is 
whether  the  principal  intended  to  buy  that  which  was  sold 
in  the  market  under  a  particular  designation.  The  question 
is  whether  the  broker  has  executed  the  order  which  was  entrusted 
to  him:  Mitchell  v.  Newhall  (5),  Taylor  v.  Stray  (6). 

The  defendant  would  not  be  liable^  on  the  liquidation  of 
the  company^  for  the  amount  unpaid  on  the  shares.  These 
shares  are  described  on  the  scrip  issued  under  the  seal 
of  the  company  as  being  fully  paid  up.  Where  shares  so 
issaed  have  passed  into  the  hands  of  persons  who  haye 
become  the  holders  bond  fide  and  for  value  without  notice 
of  the  omission  to  register  pursuant  to  section  57  of  the 
Gompanies  Act,  such  g^hares  will  be  treated  for  all  purposes 
as  against  such  holders,  as  fully  paid  up:  In  re  British 
Farmers*  Pure  Linseed  Cake  Co.  (7),  where  Blyth's  case  (2)  is 
distinguished.  The  fact  of  the  non-registration  was  not  known 
to  either  of  the  parties  on  7th  September — the  date  on  which  the 
authority  was  given  to  purchase  the  shares,  and  on  which  the 
rights  of  the  parties  are  to  be  ascertained.  A  late  case  is  Barrow's 
case  (8).  From  these  authorities  it  appears  that  if  the  plaintiff 
bought  without  notice,  he  would  be  considered  as  the  holder  of 
fully  paid  up  shares,  even  though  the  defendant  received  them  with 
notice  that  the  contract  had  not  been  registered.  If  shares  have 
passed  through  the  hands  of  a  bond  fide  purchaser  for  value 
without  notice  they  will  ever  afterwards  be  treated  as  fully  paid 

(4)  16  M.  &  W.  486.  (7)  7  Ch.  D.  538 ;  47  L.J.  Ch.  696; 

(5)  15  H.  &  W.  806.  (affirmed  on  Appeal)  8  Ap.  Cas.  1004 ; 

(6)  2  C.B.N.S.  176  5  26  hJ.  C.P.  186.    48  L.J.  Ch.  179. 

(8)  14  Ch.  D.  432 ;  49  L.J.  Ch.  498. 


300 


CASES  AT  LAW. 


[N.  8.  W.  B. 


1886.       up.     Here  the  plaintiff  did  not  on  7tli  September  know  of  the 
Palmjoi     fact  of  non-registration. 

pwABD.  Barley  in  reply.  Our  contract  was  with  the  plaintiff^  to  deliver 
on  December  7th  100  Nevada  shares  fully  paid  up.  We  know 
nothing  of  the  person  who  sold  to  the  plaintiff.  The  plaintiff  may 
have  bought  for  less  than  we  gave,  and  may  have  made  a  time 
bargain  or  not.  But  if  the  plaintiff  made  a  proper  contract  with 
the  vendor  for  the  purchase  of  fully  paid  up  shares  he  had  a 
defence  to  an  action  by  him.  Our  contract  with  the  plaintiff  was 
not  to  be  completed  until  December  7th.  The  cases  cited  from 
15  M.  &  W.  do  not  apply.  In  Mitchell  v.  Newhall  (5)  the  broker 
purchased  the  things  which  he  contracted  to  buy :  there  was 
nothing  defective  in  the  letters  of  allotment;  and  the  plaintiff 
purchased  substantially  what  he  was  instructed  to  buy.  So  in 
Lamer t  v.  Heath  (4).  But  here  the  thing  contracted  for  was  not 
purchased.  There  was  a  defect  in  the  shares  themselves  which 
did  not  answer  to  the  description  of  them  in  the  contract  between 
the  plaintiff  and  the  defendant.  The  same  point  is  noticed  by 
Oreawellf  J.,  in  Taylor  v.  Stray  (6);  so  in  Young  v.  Cole  (3). 

Were  it  not  for  the  case  of  In  re  The  Britieh  Farmenf 
Pure  Linseed  Oake  Oo.  (7)  there  would  be  no  doubt  but 
that  any  holders  of  these  shares  could  not  treat  them 
as  fully  paid  up.  But  both  the  plaintiff  and  the  defendant 
had  notice  on  7th  December^  the  day  when  the  contract 
was  to  be  completed  by  delivery  of  the  shares.  The  pre- 
sumption is  that  the  plaintiff  purchased  from  the  vendor 
on  a  time  bargain :  it  cannot  be  assumed  that  he  wonld 
be  out  of  his  money  for  three  months.  However  that  may  he, 
the  time  for  considering  the  question  of  notice  is  the  time  fixed 
for  the  completion  of  the  contract  by  transfer  of  the  shares. 
In  order  to  take  advantage  of  any  want  of  notice^  it  must  further 
be  shown  that  the  plaintiff  was  the  holder  of  these  shares.  But 
the  evidence  is  that  the  plaintiff  purchased  not  for  himself^  bnt 
for  the  defendant ;  and  consequently  he  never  was  the  holder  of 
these  shares. 

Martin  c J.       SiB  J.  Mabtin,  O.J.     I  should  have  had  extreme  doubt  about 
this  case  were  it  not  for  the  decision  in  Lamert  v.  He<Uh  (4). 
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Although   that  is    not  a   yery  satisfaotory  deciBion^  it  is  by       l^M. 
reiy  eminent  judges.   Baron  Pollock,  Baron  Alderson,  Baron     Palmsb 
Bo^e  and  Baron   PkUt,   and  as  snch  it  is  entitled  to  every     u^^'j^bik 
Inspect.  "  MarHn  C.  J. 

But  apart  from  the  judgments  in  that  case,  I  should  have 
thought,  looking  at  the  sold  note  sent  by  Palmer  to  the  defendant, 
snd  accepted  by  the  defendant,  that  what  the  defendant  agreed 
to  buy  was  a  certain  quantity  of  fully  paid  up  scrip  or  shares  in 
this  mining  company — either  fully  paid  up  as  a  matter  of  fact, 
or  by  appropriate  registration.  Certainly  the  terms  of  this 
contract,  under  which  is  signed  '^  Accepted.  J.  Upward,  Junr.," 
would  lead  one  to  that  condusion.  I  should  think  that  that 
document  is  evidence,  in  the  absence  of  anything  to  the 
ocmtrary,  that  that  is  what  the  plaintiff  was  authorised  to  buy. 
But  it  is  stated  in  the  case  that  these  shares  were  the  only  ones 
in  the  market  called  "  Nevadas.''  That  being  so,  then  applying 
the  case  of  Lamert  y.  Beath  (4)  to  the  present  one,  the  con* 
elusion  seems  to  follow  that  the  contract  must  have  been  made 
with  reference  to  the  very  shares  which  the  plaintiff  purchased 
for  the  defendant.  So  in  Lamert  v.  Heath  (4),  the  head  note  of 
which  is  as  follows :—'' The  defendant,  a  sharebroker,  bought 
for  the  plaintiff  scrip  certificates,  which  were  sold  in  the 
share  market  at  a  premium  as  '  Kentish  Coast  Railway  scrip,' 
and  were  signed  by  the  secretary  of  the  railway  company. 
The  genuineness  of  this  scrip  was  afterwards  denied  by  the 
directors,  who  alleged  that  it  was  issued  by  the  secretary  with- 
cat  authority.  In  an  action  to  recover  back  from  the  defendant 
die  price  paid  to  him  by  the  plaintiff  for  this  scrip  and  for  his 
commission,  on  the  ground  of  its  not  being  genuine: — Held$ 
that  the  proper  question  for  the  jury  was,  whether  what  the 
defendant  intended  to  buy  was  that  which  was  sold  in  the 
market  as  Kentish  Coast  Bailway  scrip.'' 

This  Nevada  scrip  is  the  only  scrip  of  that  kind  which  is  in 
the  market.  That  being  so,  it  appears  to  me  that  on  the 
authority  of  Lamert  v.  Heath  (4)  the  conclusion  at  which  the 
learned  Judge  arrived  is  the  correct  one,  and  an  answer  to 
the  first  question,  whether  the  Judge  was  right  in  receiving  in 
sridence  the  rules  of  the  Stock  Exchange,  is  immaterial. 
ir3.W  JL,  Vol,  Vn.,  Law.  X 
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1886.  But  I  am  further  of  opinion  that  he  was  right  in  receiving  that 

Palmbb     evidence^  because  where  a  broker  is  authorised  to  go  on  the 

Upward.     Stock   Exchange  and   buy   scrip   of    a   certain  company^   the 

Martin  CJ.  person  who  employs  him  is  bound  by  the  rules  of  the  Stock 

Exchange. 

Windeyer  J.  WiNDEYEB,  J.  I  am  of  the  same  opinion.  The  case  turns  on 
the  terms  of  the  contract  between  the  plaintiff  and  the  defendant; 
that  contract  was  for  the  plaintiff  to  buy  for  the  defendant  scrip 
known  by  a  certain  name.  The  only  question  is  whether  the 
plaintiff  has  carried  out  that  contract.  He  bought  the  only  scrip 
in  the  market  at  that  time  answering  to  that  description.  In 
this  case^  as  in  other  cases  of  the  same  kind^  the  question  is  for 
the  jury  whether  the  person  commissioned  to  buy  has  obtained 
the  article  which  he  has  been  instructed  to  purchase. 

Inne»  J.         SiR  G-.  Innes^  J.     I  am  of  opinion  that  the  learned  District 
Court  Judge  was  right  on  both  points. 

The  case  of  Taylor  v.  Stray  (6)  shows  that  the  broker  has  an 
implied  authority  to  buy^  subject  to  the  rules  of  the  Stock 
Exchange.  Although  it  does  not  at  first  sight  appear  how  in  the 
present  case  those  rules  are  applicable^  yet  on  looking  more 
closely^  it  is  apparent  that  the  evidence  is  material. 

With  regard  to  the  other  question^  I  am  of  opinion  that  the 
learned  District  Court  Judge  was  right.  The  plaintiff  was 
instructed  by  the  defendant  to  purchase  Nevada  shares.  The 
case  states  that  there  was  only  one  class  of  Nevada  shares  for 
sale :  not  like  some  companies,  which  have  preferential  or 
i}on-preferential,  fully  paid-up,  and  only  partly  paid-up, 
shares.  There  was  only  one  class  of  shares  called  Nevada 
shares,  and  those  the  plaintiff  was  authorised  to  buy. 
The  plaintiff  bought  on  the  part  of  the  defendant,  and  had 
to  pay  for  the  shares  which  he  obtaiiied.  He  therefore  had  a 
right  to  look  to  his  employer  to  be  recouped  the  money  which  he 
paid.  The  contract  on  which  the  defendant  is  liable  is  a 
contract  of  employment  by  which  he  is  directed  to  buy  100 
Nevada  shares ;  and  that  service  was  rendered  by  the  defendant. 
Had  the  defendant  state4  to  the  plaintiff  that  what  he  wanted 
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him  to  bay  was  fully  paid  np  shares^  I  am  inclined  to  tUnk  that 
the  defendant  would  not  have  been  compellable  to  take  sbares 
wluch  turned  out  not  to  be  fully  paid  up.  But  the  defendant 
did  not  BO  stipulate. 

I  am  of  opinion  that  the  question  for  the  jury  was,  as  in  Lamert 
Y.  Heath  (4i),  did  the  defendant  get  what  he  intended  to  buy  ? 
Did  the  plaintiff  buy  for  the  defendant  the  things  which 
be  was  instructed  to  buy  ?  I  think  that  under  these  circum- 
stances  the  maxim  caveat  emptor  applies.  It  is  the  office 
of  the  purchaser  to  enquire  whether  the  representation 
made  on  the  scrip  was  true  or  not.  I  find  that  under 
the  maxim  caveat  emptor  the  case  of  Lamert  v.  Heath  is  cited 
in  Broom* a  Legal  Maaima,  and  thus  referred  to : — "  Where  the 
defendant^  a  broker,  bought  for  the  plaintiff  certain  scrip 
certificates  in  a  projected  railway  company  which  turned  out  to 
be  spurious,  but  which  were,  in  fact,  the  only  certificates  which 
passed  current  in  the  market,  in  an  action  brought  to  recover 
the  price  paid  for  them  from  the  defendant,  the  proper  question 
for  the  jury  was  held  to  be,  whether  the  plaintiff  had  or  had  not 
obtained  for  his  money  that  particular  thing  which  he  desired  to 
porchase.'^  Several  other  cases  are  there  mentioned,  some  of 
which  have  been  referred  to  during  the  argument. 

I  concur  'with  their  Honours  in  thinking  that  the  learned 
District  Court  Judge  was  right  in  deciding  as  he  did. 


1886. 


Palmss 

V. 

IJfwasd. 

IWMi  J. 


Attorney  for  plaintiff :  Bofe, 
Attorney  for  defendant :  Shorter. 


Appeal  ddamisaed,  with  coats. 


HABDIE  AHD  Othsbs  v,  BROWN  and  Othxbs.  ^«^.  12. 

Cutiom—Aueiumurt^  commotion — Qibaniwn  merutY. 

,.,,,.  .  Martin  C.J. 

A  costom  that  where  property  u  placed  in  the  hands  of  an  auctioneer  or         and 

estate  agent  for  sale,  and  afterwards  withdrawn  and  sold  without  the  inter-  Vindeyer  J. 

mention  of  such  auctioneer  or  estate  agent  within  three  months  from  the  time 

irhen  so  placed  in  his  hands  for  sale,  such  auctioneer  is  entitled  to  be  paid  the 
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1886.        fall  oommiflsion  on  such  sale,  a&  if  he  had  himself  effected  it,  is  anxeaaoiiable 
"        —  and  bad. 

^p^^^  Plaintiffs^  aootioneerB,  sned  for  work  and  labour  and  eommisrion.  The  oon- 
BitowN.  tnct  was  contained  in  a  letter  from  the  defendants  to  the  plaintiffs  in  theie 
terms :~"  The  lowest  price  for  the  whole  of  the  property  is  29,0001.  .  .  As 
an  inducement  to  your  effecting  a  speedy  sale,  we  a^jpree,  provided  you  obtain 
our  price  as  named  herein,  to  pay  you  the  full  commission  of  2^  per  cent" 
Plaintiffs  made  efforts  to  effect  a  tale,  but  without  success.  Defendants  sfter- 
wards  withdrew  the  property  from  plaintiffs'  hands,  and  sold  it  for  29,0001. 
through  other  agents. 

Held,  that  the  plaintiffs  were  not  entitled  to  recover  anything  from  the 
defendants. 

DiCLABATiON  for  money  payable  by  the  defendants  to  the 
plaintiffB  for  the  work,  journeys,  and  attendances  of  the  pbun- 
tiffs,  by  them  done  and  performed  and  bestowed  as  the  agents 
of  and  for  the  defendants,  and  otherwise  for  the  defendants  at 
their  request,  and  for  commission  and  reward  dne  from  the 
defendants  to  the  plaintiffs  in  respect  thereof. 

The  particulars  indorsed  on  the  writ  were  ''  to  commission  at 
the  rate  of  21.  10«.  per  cent,  on  purchase  money^  29,000i.,  of 
land,  Bowe-street,  Sydney." 

Plia  :  Never  indebted. 

At  the  trial,  on  November  9,  1885,  before  his  Honour  Sir  G. 
Innes,  J.,  the  facts  proved  were  that  on  October  80,  1884,  the 
defendants  placed  the  property  in  the  hands  of  the  plaintiffs, 
Messrs.  Hardie  &  Gorman,  auctioneers,  by  letter,  as  follows : — 
"  The  lowest  price  for  the  whole  of  the  property  per  plan  is 
29,000Z.  .  .  As  an  inducement  to  your  effecting  a  speedy  sale, 
we  agree,  provided  you  obtain  our  price  as  named  herein,  to  pay 
you  the  full  commission  of  2^  per  cent."  The  usual  rate  of 
commission  on  such  a  sale  would  be  1^  per  cent.  The  plaintiffs 
then  interviewed  a  number  of  persons  who  would  be  likely  to 
purchase  the  property.  The  plaintiff  (German  said,  speaking 
of  the  defendant  Brown,  who  conducted  the  negotiations, 
"I  spent  money  on  cabs  in  his  business;  we  spent  10/. 
per  week  iu  cabs."  They,  however,  failed  to  effect  a  sale. 
On  the  17th  November  defendants  telephoned  to  the  plaintiffs 
that  they  withdrew  the  property  from  sale;  and  on  18th 
November  plaintiffs  received  a  communication  in  writing  from 
the  defendants,  '^  Please  withdraw  Bowe-street  property  from  th^ 
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market  for  the  present/'     On  the  same  day  the  plaintiffs  sold  the       ^^^- 
property  for  29,000Z.  through  Mills  &  Pile,  auctioneers.  Harms 

Evidence  was  given  by  the  plaintiffs  and  by  Mr.  Wrench,  of  Bbown. 
the  firm  of  Bichardson  &  Wrench,  that  for  the  last  25  years  it 
had  been  a  usage  of  trade  in  their  business  that  when  property 
is  placed  in  the  hands  of  an  agent  for  sale,  he  is  entitled  to 
commission  if  a  sale  is  effected  either  by  him  or  the  principal,  or 
by  any  other  agent,  within  three  months.  Mr.  Watkin,  of 
Watkin  &  Watkin  (called  by  the  plaintiffs),  did  not  know  of  the 
usage;  and  Mr.  Batt,  of  Batt,  Bodd  &  Purves  (called  by  the 
phintifb),  said  that  there  was  no  such  usage,  but  an  implied 
rale;  and  that  the  proprietor  could  formally  withdraw  within 
the  three  months,  and  all  that  the  agent  would  be  entitled  to 
would  be  his  expenses. 

On  20th  November  the  plaintiffs  wrote  to  the  defendants 
requiring  payment  of  a  commission  of  1  per  cent.  On  21st 
November  the  defendants  wrote  to  the  plaintiffs  that  they  would 
be  willing  to  ^'  adequately  recompense  you  for  any  trouble  you 
may  have  had  in  the  matter,  but  this,  of  course,  you  must  leave 
to  ourselves.^' 

The  jury  found  for  the  plaintiffs  290Z.,  and  in  answer  to  a 
question  put  to  them  by  his  Honour,  they  added  a  rider  stating 
that  their  finding  for  the  plaintiffs  was  independent  of  their 
finding  as  to  the  usage. 

On  3rd  November,  1885,  a  rule  nm  for  a  new  trial  was  granted 
on  the  grounds  {inter  aiia) — 1.  That  the  verdict  was  against 
evidence  and  the  weight  of  evidence.  2.  That  his  Honour  was 
in  error  in  admitting  evidence  (and  thereby  preventing  a  motion 
for  a  nonsuit)  of  an  alleged  usage  among  auctioneers  and  estate 
agents  in  Sydney,  to  the  effect  that  when  property  was  placed  in 
their  hands  for  sale,  and  afterwards  withdrawn  and  sold  without 
the  intervention  of  such  auctioneer  or  estate  agent  within  three 
months  from  the  time  when  so  placed  in  his  hands  for  sale,  such 
anotioneer  or  estate  agent  was  entitled  to  be  paid  the  full  com- 
mission on  such  sale,  just  as  if  he  had  himself  effected  it. 
3.  That  the  alleged  usage  is  unreasonable,  and  is  inconsistent 
with  the  contract  in  this  case.  4.  That  his  Honour  was  in  error 
on  the  evidence  in  leaving  to  the  jury  the  question  as  to  ssuch 
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^Q^^-       usage,  the  evidence  for  the  plaintiffs  disproving  it.     5.  That  his 
HiBDii     Honour  was  in  error  in  refusing  to  direct  the  jury  that,  even  if 
Brown.      ^^^T  should  be  of  opinion   that  such  usage   was   proved,  the 
plaintiffs  were  not  entitled  to  recover  in  this  form  of  action. 

Stephen,  Q.C.,  and  Salomons,  Q.C.  {Ooghlan  with  them),  for  the 
defendants,  now  moved  to  make  the  rule  absolute. 

The  Attorney 'Oeneral  (Want)  and  Ralston  showed  cause.  The 
usage  of  trade  was  established  as  existing  from  the  time  when 
Richardson  &  Wrench  and  Mort  &  Co.  were  the  only  two 
auctioneers  in  Sydney.  There  was  no  evidence  contradictory  to 
that  given  by  Mr.  Hardie,  Mr.  Grorman,  and  Mr.  Wrench.  The 
jury  found  a  lump  sum,  which  they  considered  we  were  entitled 
jbo  for  the  work  done  by  us  for  the  defendants.  We  were 
entitled  on  the  pleadings  to  recover  quantum  meruit,  on  the 
count  for  work  and  labour.  We  are  not  bound  by  the  particulars 
indorsed  on  the  writ,  which  relate  only  to  the  count  for  com- 
mission on  the  sale  of  the  defendants'  property.  It  would  have 
been  impossible  for  us  to  have  given  particulars  of  the  work 
done  by  us  in  interviewing  people  who  would  be  likely  to  become 
purchasers.  The  revocation  of  our  authority  to  sell  will  not 
disentitle  us  to  be  remunerated:  Rainy  v.  Vernon  (1).  The 
defendants  in  their  letter  of  21st  November  admit  that  we  were 
entitled  to  be  recompensed  for  our  trouble. 

Martin  C.J.  SiR  J.  Martin,  C.J.  One  of  the  grounds  on  which  this  rule 
is  moved  for  is  that  his  Honour  was  wrong  in  admitting  evidence 
of  an  alleged  usage  among  auctioneers  and  estate  agents  in 
Sydney  to  the  effect  that  when  property  was  placed  in  their 
hands  for  sale,  and  afterwar  ds  withdrawn  and  sold  without  the 
intervention  of  such  auctioneer  or  estate  agent  within  three 
months  from  the  time  when  so  placed  in  his  hands  for  sale,  such 
auctioneer  or  estate  agent  was  entitled  to  be  paid  the  full  com- 
mission on  such  sale,  just  as  if  he  had  himself  effected  it.  I  am 
of  opinion  that  that  usage  is  entirely  unreasonable,  and  is  such 
that  the  Court  cannot  sanction.     When  property  is  placed  in  the 

(1)  9  C.  k  P.  669. 
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hands  of  aacfcioneers^  who,  if  they  succeed  in  efiEecting  a  sale,        ^^^' 
will  receive  a  very  large  amoant  of  money  for  very  little  work,      Habdib 
a  usage  that  they  should  be  entitled  to  that  very  large  com-      Bbown. 
mission,  or  any  commission  at  all,  if  the  property  is  taken  out  of  Marein  C  J. 
their  hands,   and   afterwards  sold   without   their   intervention, 
nothing  having  been  said  about  the  time  that  the  property  is  to 
remain  in   their  hands,  does  appear  to  me   unreasonable.      A 
custom  that  the  owner  should  not  be   able  to  withdraw   the 
property  from  the  auctioneers  within  three  months  from  the  time 
when  it  was  placed  in  their  hands,  unless  he  should  pay  their 
commission,  is  unreasonable. 

Further,  I  am  of  opinion  that  such  custom  was  not  made  out 
in  this  case.  The  evidence  given  in  support  of  it  was  of  so 
flimsy  a  character  that  the  finding  of  the  jury  is  against  evidence. 

Independently  of  that,  a  question  has  been  raised  whether  tho 
plaintiffs  in  this  case  are  not  entitled  to  bo  paid  something  for  the 
work  which  they  did.  Looking  at  the  case  of  Simpson  v. 
Lamb  (2),  it  appears  to  me  that  in  this  particular  instance  the 
plaintiffs  are  not  entitled  to  recover  anything.  The  marginal 
note  of  that  case  is  as  follows : — ^^  A.  employed  B.,  a  clerical  agent, 
to  offer  an  advowson  for  sale,  upon  an  understanding  that,  in  the 
event  of  a  sale  being  effected  through  B.'s  agency,  the  latter 
should  receive  a  commission  of  5  per  cent,  upon  the  amount  of 
the  purchase  money.  A.  afterwards,  without  communicating  with 
B.,  sold  the  living  himself.  In  an  action  charging  a  wrongful 
revocation  of  the  authority : — Held,  that  in  the  absence  of 
evidence  of  expense  or  liability  incurred  by  B.  he  was  not 
entitled  to  recover  anything.'^  At  page  607  the  facts  are  thus 
stated : — "  On  this  occasion  it  was  agreed  that  the  plaintiffs 
should  offer  the  living  for  sale  ;  and  in  answer  to  an  inquiry  as 
to  the  terms  of  remuneration,  the  plaintiffs  stated  their  charge  to 
be  3  guineas  for  registering,  and  5  per  cent,  upon  the  amount  of 
the  purchase  money,  payable  when  the  contract  of  sale  was 
completed ;  but  on  the  defendant  objecting  to  the  charge,  the 
plaintifb  observed  that  clerical  matters  were  generally  very 
troublesome,  and  the  delays  great,  and  sometimes  negotiations 
went  off  altogether,  so  that  the  agents  were  obliged  to  charge 

(2)  17  C.B.  608  J  26  L  J.  C.P,  118 
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1886.  large  fees  to  remunerate  them ;  and  he  nltimatelj  conflented  to 
Hakmb  waire  the  registration  fee.  The  price  named  was  15,000L^  and 
Bbowm.  ^^  plaintiff  stated  that  he  had  a  friend  who  was  likely  to  become 
Mariim  C.J.  a  purchaser.''  And  at  page  608  : — '^  There  was  no  eridenoe  of 
any  specific  endeavours  on  the  part  of  the  plaintiffs  to  sell  tiie 
advowson^  or  of  their  haying  incurred  any  expense  in  reference 
to  it ;  but  they  claimed  to  be  entitled  to  a  commission  of  5  per 
cent,  on  the  whole  sum.  On  the  part  of  the  defendant  it  was 
submitted  that  there  was  nothing  to  go  to  the  jury ;  that  it  was 
the  ordinftiy  case  of  a  conditional  undertaking  to  pay  a  given 
amount  of  commission  upon  the  performance  of  a  oortain 
service ;  and  that  the  plaintifb  were  entitled  to  nothing  unless 
they  actually  succeeded  in  selling  the  advowson.  On  the  other 
hand,  it  was  insisted  that  the  plaintiffs  were  entitled  to  tiieir 
commission,  although  no  sale  lukd  taken  place  through  their 
means,  inasmuch  as  there  had  been  a  wrongful  revocation  of 
their  authority  to  sell  on  the  part  of  the  defendant.  The 
learned  Judge^  however,  thought  that  the  defendant  was  per- 
fectly justified  in  selling  the  living  himself;  that  it  was  feir 
to  presume  that  the  large  amount  of  commission  was  taken  in 
successful  cases  as  a  sort  of  compensation  for  the  risk  incurred ; 
that  the  plaintiffs  could  not  recover  anything  unless  they  sold; 
and  that  that  which  was  done  by  the  defendant  did  not  amount 
to  a  wrongful  revocation  of  the  plaintiffs'  authority  to  sell ;  and 
he  therefore  directed  a  nonsuit  to  be  entered."  The  rule  for  a 
new  trial  was  very  fully  argued.  At  page  615  Jerms,  C-J.,  says : 
— '^  I  take  it  to  be  admitted  that  it  is  not  competent  to  a  principal 
to  revoke  the  authority  of  an  agent,  without  paying  fbr  the 
labour  and  expense  incurred  by  him  in  the  course  of  the  employ- 
ment. The  right  of  the  agent  to  be  reimbursed  depends  upon 
the  terms  of  the  agreement.  A  general  employment  may  carry 
with  it  a  power  of  revocation,  on  payment  only  of  a  comp^isation 
for  what  may  have  been  done  under  it;  but  there  may  also  be  a 
qualified  employment  under  which  no  payment  shall  be  demand- 
able  if  countermanded.  In  the  present  case  I  think  the  evidence 
showed  that  the  employment  was  of  that  qualified  character- 
like  the  case  of  the  house-agent  or  the  ship-broker — the  plaintiffi 
undertaking  the  business  upon  an  understanding  that  they  were 
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io  hare  notlung  if  they  did  not  sell  the  advowson,  taking  the        i®^* 
chance  of  the  large  remuneration  they  woald  hare  received  if      Habdis 
they  had  sncceeded  in  obtaining  a  purchaser.     I  think  that  was     bkown. 
Uie  fair  effect  of  the  evidence,  and  that  my  brother  OresweU  was  Martin  C.J. 
quite  right  in  the  view  he  took.     If  the  case  rested   on   the 
plaintifis'  right  to  claim  compensation  for  work  done  and  money 
paid,  I  am  of  opinion  that  there  was  no  evidence  of  that  here. 
The  evidence  was,  that  it  was  the  plaintiffs'  practice  to  charge  a 
fee  of  3  guineas  for  entering  the  property  to  be  sold  in  their 
register  book.     Possibly  they  might  have  been  entitled  to  claim 
that  if  this  had  been  a  general  employment.     But,  inasmuch  as 
the  sum  to  be  asked  for  the  living  was  large,  and  the  plaintiffs 
would  consequently  receive  a  very  considerable  remuneration  in 
the  event  of  a  purchaser  being  found,  they  waived  that  fee,  and 
agreed  to  register  the  living  for  nothing,  and  to  do  gratis  those 
services  for  which,  in  ordinary  cases,  the  registration  fee  was 
considered  as  equivalent.^' 

In  the  case  now  before  us  there  was  a  specific  employment,  by 
which  the  plaintiffs  engaged  to  do  this  work  for  a  commission  of 
2|  per  cent.  This  is  a  very  large  commission.  The  contract  is 
contained  in  a  letter  from  the  defendant  to  the  plaintiffs  as 
follows :— "  The  lowest  price  for  the  whole  of  the  property  is 
29,0002.  As  an  inducement  to  your  effecting  a  speedy  sale,  we 
agree,  provided  you  obtain  our  price  as  named,  to  pay  you  the 
full  commission  of  2^^  per  cent.'' 

There  is  evidence  that  efforts  were  made  during  the  course  of 
a  month,  or  about  that  time,  to  effect  a  sale.  Before  any  pur- 
chaser was  found  by  the  plaintiffs,  the  defendant  found  a 
purchaser  himself,  and  withdrew  the  property  from  the  plaintiffs, 
they  having  done  nothing  in  the  way  of  finding  a  purchaser. 
Under  these  circumstances  the  plaintiffs  are  entitled  to 
nothing. 

ELis  Honour  was  wrong  in  holding  that  the  custom  sought  to 
be  proved  was  a  good  one.  The  jury  also  were  wrong,  on  the 
gronnd  that  on  this  contract  the  plaintiffs  were  not  entitled  to 
anything,  the  property  having  been  withdrawn  from  their  hands 
before  they  found  a  purchaser. 
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Under  these  circomstances^  the  rule  must  be  made  absolnte 


Habdis      for  a  new  trial. 

V, 

BnowN. 


Windeyer  J.       WiNDKYBB,  J.,  Concurred. 
Martin  C.J. 


Rule  absolute^  with  coats. 


Attorneys  for  plaintiffs  :  Jones  ^  Jones. 
Attorney  for  defendants  :  Brady. 


Jtay29. 


MaHin  C.J. 

Wtndetfer  J. 

and 

Innet  J. 


WILSON  k  Othsbs  ▼.  DIBB8. 
Contract — Variance  of  proof  of — What  amounts  to  acceptance  o/6ttt  of  exchange. 

To  a  declaration  for  breach  of  a  contract  to  accept  biUs  of  exchange  the 
defendant  pleaded,  bj  way  of  cross-action,  that  it  was  a  term  of  the  contract 
that  the  goods,  against  which  the  bills  were  drawn,  should  be  given  np  to  the 
defendant  on  payment  of  the  bills  **  at  the  matnritj  thereof."  Breach,  that 
the  plainti£F,  before  the  maturity  of  the  bills,  sold  the  goods.  At  the  trial  it 
appeared  that  the  contract  was  that  the  goods  were  to  be  given  up  on  payment 
of  the  bills:  the  words  "at  maturity  thereof"  not  being  contained  in  the 
contract  as  proved. 

Held,  that  the  plaintiflFs  were  not  obliged  to  hold  the  goods  for  the  defendant 
until  the  maturity  of  the  bills.  There  was  a  material  variance  between  the 
plea  and  the  evidence  relied  upon  in  sup|>ort  of  it. 

The  defendant,  in  a  letter  to  the  plaintiifs,  after  referring  to  the  protest  of 
one  of  the  bills  for  non-«cceptance,  said  that  it  would  be  paid  "  at  maturity." 
Held,  not  to  amount  to  an  acceptance. 

New  Trial  Motion.  The  pleadings  are  set  out  in  the  report 
of  the  argument  of  the  demurrers  (6  N.S.W.  L.R.  55)  on  May  7 
and  June  5,  1885,  when  the  Court  {Faucett,  J.,  Windeyer,  J., 
and  Innesy  J.)  ordered  judgment  on  the  demurrers  to  be  entered 
for  the  defendant. 

The  action  was  for  breach  of  a  contract  by  which  the  defendant 
promised  the  plaintiffs  to  accept  two  bills  of  exchange  for 
1166Z.  IQs.  9d.  and  1161Z.  16«.,  being  the  price  of  shipments 
to  Melbourne  of  castor  oil  shipped  by  the  plaintiffs^  merchants 
at  Calcutta,  to  the  defendant,  merchant  at  Sydney. 
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The  defence  set  up  in  the  4th  plea  by  way  of  cross-action  was,        ^^^^ 
thafc  it  was  a  term  and  condition  of  the  contract  that  the  bills  of     Wilson 
lading  and  other  shipping  documents  representing  the  oil,  and      i>ibb8. 
the  said  oil,  should  be  given  up  to  the  defendant  in  Melbourne 
on  payment  of   the  said  bills  of    exchange  ^'at  the  maturity 
thereof."     Breach,  that  the  plaintiffs,  before  the  maturity  of  the 
bills  of  exchange,  delivered  the  bills  of  lading  and  the  shipping 
documents,  and  the  said  oil,  to  their  agents  in  Melbourne,  and 
wholly  neglected  and  refused,  &o. 

In  proof  of  the  plea  the  defendant  relied  on  the  following 
documents : — 

A  memorandum  attached  to  all  invoices  in  the  following 
terms : — "  Attached  to  the  draft,  to  be  given  up  on  payment. 
WDl  be  attended  to  by  your  good  selves." 

A  letter  from  the  plaintiffs  in  Calcutta  to  the  defendant,  dated 
7th  October,  1879: — "We  have  now  the  pleasure  to  advise  you 
of  the  execution  of  your  valued  order  for  500  cases  of  castor  oil 
per  Peterborough  to  Hobson's  Bay,  as  per  enclosed  invoice, 
amounting  to  1096Z.  7«.  6d.,  which  we  have  drawn  upon  your 
good  selves  at  90  days  by  our  bill.  No.  4940,  favouring  selves, 
negotiated  with  the  Comptoir  d'Escompte.  Shipping  documeuts 
attached  to  the  draft,  to  be  given  up  on  payment." 

A  letter  from  the  plaintiffs  to  the  defendant,  dated  23rd  March, 
1884: — ''We  have  now  the  pleasure  to  hand  you  invoice  of  500 
cases  in  part  execution  of  your  valued  order  for  1000  cases  castor 
oil  per  'RoUo*  to  Hobson's  Bay,  amounting  to  1166Z.  13«.  9<i., 
which  sum  we  have  drawn  upon  your  good  selves,  90  days'  sight, 
by  our  draft  No.  5426,  favouring  selves,  negotiated  with  the 
Chartered  Bank  of  I.  A.  &  C,  shipping  documents  attached  to 
the  draft  to  be  given  up  on  payment." 

A  letter  from  the  plaintiffs  to  the  defendant  dated  6th  April, 
1880 : — "  We  had  the  pleasure  of  addressing  you  last  on  23rd 
nltimo  as  per  duplicate  enclosed,  and  now  beg  to  hand  you  invoice 
of  500  cases  castor  oil,  being  a  full  execution  of  your  valued  order 
for  1000  cases,  per  'Bollo,'  to  Hobson's  Bay,  amounting  to 
1153Z.  Os.  8d.,  plus  balance  of  our  debit  note  of  10th  Sep.,  1879, 
81.  15«.  4d. — 1161Z.  16«.,  which  sum  we  have  drawn  upon 
four  good    selves  at    90  days'  sight    by  our  draft.  No  5447, 
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1886^   favoaring    selves,    negotiated    with    the    Chartered    Bank   of 
Wilson      I.  A..  &  C.      Marine  insurance,  we  understand,  has  been  effected 
DiBBB.      ^7  7^^*     Shipping  documents  attached  to  the  bill  to  be  given  up 
on  payment/^ 

A  letter  from  the  defendant  to  the  plaintiffs,  dated  24th  April, 
1880: — "  We  wrote  you  last  on  the  9th  instant,  and  have  now 
before  us  your  valued  favours  of  the  9th,  28rd  and  24th  March, 
together  with  invoice  of  500  cases  oil,  shipped  per  '  Bollo,'  your 
draft,  against  which  the  1166Z.  13e.  9d.  will  be  paid  at  maturity, 
as  explained  by  our  special  letter  of  even  date/' 

The  special  letter  referred  to  was  as  follows  :— ''  You  will 
receive  by  this  mail  notice  of  protest  of  your  draft  of  1166/. 
13«.9d.forthe  shipment  of  oil  per  ^BoUo,' which  has  been  presented 
in  due  course,  but  for  reasons  which  we  will  briefly  give  you,  it 
has  not  met  with  'accustomed  honour.  Mr.  G-.  B.  Dibbs,  to 
prevent  the  action  of  a  judgment  creditor,  arising  from  an  adverse 
verdict  in  a  libel  suit  involving  about  4000Z.,  on  the  18th  instant 
assigned  his  property  for  the  protection  of  his  legitimate 
creditors,  determining  to  avoid  the  payment  of  the  unrighteous 
verdict  at  all  hazards,  even  to  the  extent  that  our  colonial  laws 
allow,  of  suffering  loss  of  his  personal  liberty  for  12  months  as  a 
satisfaction  of  the  claim  as  a  matter  of  principle,  should  such  a 
course  be  decided  upon  by  the  plaintiff  in  the  suit.  In  the 
meantime,  however,  protecting  all  other  creditors  by  preventing 
the  plaintiff  from  sacrificing  his  estate,  and  obtaining  a  preferent 
payment  possibly  at  their  expense.  With  regard  to  the  draft 
for  11662.  ISs.  9d,,  it  will  be  paid  at  maturity,  and  so  with 
regard  to  drafts  coming  forward  at  maturity,  either  by  the 
trustees  of  Mr.  G.  R.  Dibbs,  or  by  Mr.  John  C.  Dibbs,  who  will 
can*y  on  the  business  of  the  firm  for  the  present  in  his  own  name, 
and  until  the  trouble  now  existing  is  disposed  of.  Regretting 
that  your  draft  should  not  have  received  acceptance,  and  assuring 
you  that  your  interests  will  be  fully  protected,  we  remain, 
Ac." 

His  Honour  Mr.  Justice  Faucett,  before  whom  the  action  was 
tried,  was  of  opinion  that  the  plea  of  cross  action  was  not 
supported  by  the  evidence,  as  the  plea  said  that  the  contract  was 
that  the  oil  should  be  delivered  up  at  the  maturity  of  the  bilk  of 
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exchange.     He  also  held  that  the  letter  of  the  24th  April,  1880,        l^^* 
was  not  an  acoeptanoe.     Verdict  for  the  plaintifFs.  W11.8ON 

V. 

DIBB8. 
A  role  nisi  for  a  new   trial   was   granted   on   the    gronnd 

—1.  That    his    Honour  was   in   error   in    holding   that    there 

was  no  evidence  of  the  promise  alleged  in  the  4th  plea.      2. 

That  his    Honour  should  have  told  the  jury  that   there  was 

evidence  that   the  defendant    had    accepted  the    first    bill  of 

exchange.      3.  That  his   Honour  should    have  ruled    that  the 

defendant's   letter   of    the    24th   April,   1880,  constituted    an 

acceptance  in  law  of  the  first  bill  of  exchange. 

StepheUy  Q.C.  {Pring  with  him),  for  the  defendant,  now  moved 
to  make  the  rule  absolute.  The  words  ^  at  maturity  thereof  . 
were  useless  for  the  protection  of  the  vendors.  Not  a  word  of  the  • 
judgment  of  the  Court  on  the  demurrers  would  have  to  be  altered 
if  the  words  were  '^  on  payment  thereof.^'  The  intention  of  the 
parties  was  that  if  the  bills  were  paid  the  goods  were  to  be 
delivered  up  on  the  maturity  of  the  bills,  and  not  before.  It  was 
not  intended  that  on  the  refusal  of  the  defendant  to  accept,  the 
plaintiffs  could  sell  the  goods  before  the  maturity  of  the  bills. 
We  had  a  right  to  withhold  payment  until  maturity, 
and  the  plaintiffs  had  a  right  to  refuse  to  deliver  up 
the  goods  until  maturity  of  the  bills.  The  delivery  of  the 
goods  was  to  be  on  payment,  and  not  at  maturity.  The 
Court  decided,  following  Mr.  Salomon^ s  argument,  that  the  non- 
acceptance  was  not  such  a  breach  of  the  contract  as  went  to  the 
root  of  the  consideration,  and  that  such  dishonour  was  no  ground 
for  treating  the  contract  as  rescinded.  The  agreement  to  accept, 
which  is  the  cause  of  action  declared  on,  is  totally  unconnected 
with  the  stipulation  providing  for  the  delivery  of  the  goods,  the 
acceptance  of  the  bills  and  the  delivery  of  the  goods  not  being 
concurrent  acts :  see  pages  61,  62  of  the  report  of  the  judgment 
on  thedemnrrers.  The  question  of  the  readiness  and  willingness  of 
the  defendant  to  pay  on  maturity  was  not  submitted  to  the  jury. 
The  defendant  was  put  in  the  box,  and  the  point  being  then  taken 
that  the  plea  was  not  made  out,  the  presiding  Judge  decided  that 
the  agreement  set  out  in  the  plea  was  not  proved. 
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1886.  As  to  the  2nd  and  3rd  groands  stated  in  the  role  nisi : — ^The 

Wilson  letter  of  the  24th  August  amounts  to  an  acceptance  by  the 
DiBBs.  defendant  of  the  first  bill  of  exchange  : — Clarice  v.  Cock  (1).  A 
promise  that  a  bill  when  dae  shall  meet  due  honour^  amounts  to  an 
acceptance^  per  Lord  Mlenbaroughj  at  page  69.  An  acceptance 
may  be  by  parol,  and  need  not  be  on  the  bill.  In  Wynne  v. 
Raihes  (2)  a  letter  promising  to  pay  was  held  to  amount  to  an 
acceptance^  although  there  had  been  a  refusal  to  accept^  and 
non-payment  at  maturity,  and  although  the  bill  had  been 
protested  for  non-payment. 

Barley,  Q.C.,  and  Kru)x,  for  the  plaintiffs,  were  not  called 
upon  to  argue. 

MaHm  O.J.  Sib  J.  Mabtin,  C.J.  In  this  case  the  plaintiffs  made  a  contract 
with  the  defendant  to  ship  in  Calcutta,  to  Melbourne,  1000  cases 
of  castor  oil ;  and  in  consideration  of  the  plaintiffs  shipping  those 
goods  the  defendant  undertook  to  acceptall  bills  of  exchangedrawn 
upon  him,  not  exceeding  the  price  of  the  goods.  On  the  oil 
reaching  Melbourne,  the  bills  drawn  by  the  plaintiffs  on  the 
defendant  were  presented,  and  the  defendant  refused  to  accept 
them,  stating  at  the  same  time,  that  although  he  did  not  accept 
them,  and  that  they  would  have  to  be  protested  for  non- 
acceptance,  they  would,  notwithstanding,  be  paid.  These  bills 
of  exchange  not  having  been  accepted,  the  plaintiffs  sold  the 
goods,  and  the  price  which  was  realised  for  the  oil  being 
considerably  less  than  the  contract  price,  they  brought  this 
action  against  the  defendant  for  non-compliance  with  his 
contract. 

Among  other  pleas,  the  defendant  pleaded  by  way  of  cross 
action,  that  it  was  a  term  and  condition  of  the  contract,  and  the 
plaintiffs  thereby  promised,  that  the  oil  should  be  given  up  to 
the  defendant  at  Melbourne,  on  payment  of  the  bills  at  the 
maturity  thereof;  that  the  defendant  was  always  ready  and 
willing  to  pay  the  bills  at  maturity,  as  the  plaintiffs  well  knew  ; 
but  that  before  the  maturity  of  the  bills  the  plaintiffs  sold  the  oil 
at  a  price  below  its  value. 

(1)  4  Sast  56.  (a)  (  Eaat  618. 
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IV)  that  plea  there  was    a   demurrer ;   and    the    Court   gave        1^^* 
judgment  on  tliat  demurrer  in  favour  of  the  defendant.     In  other     Wilson 
words,  they  upheld  the  plea.  Dibbs. 

In  delivering  the  judgment  of  the  Court,  Mr.  Justice  Faxtcett  Martin  C.J. 
insisted,  with  great  particularity,  on  the  words  of  the  contract,  ^'on 
the  maturity  thereof  .^'  So  far  as  I  understand  that  judgment,  these 
were  considered  material  words.  The  Court  decided  that  under  a 
contract  of  that  character,  the  completion  of  what  was  to  be  done 
depended  on  the  period  fixed  for  the  maturity  of  the  bills. 
The  oil  was  to  be  delivered  and  the  bills  were  to  be  paid  at  the 
maturity  of  the  bills.  Whether  the  defendant  accepted  or  refused 
to  accept  the  bills,  on  the  arrival  of  the  period  of  maturity,  the 
oil  was  to  be  delivered,  and  the  bills  of  exchange  were  to  be 
paid.  In  a  contract  of  that  sort  the  Court  held  that  it  was  open 
to  the  defendant  to  require  that  this  oil  should  be  held  over 
until  the  period  of  the  maturity  of  the  bills  arrived ;  and  that 
therefore  the  plaintiffs  were  not  at  liberty  to  sell  the  oil  until 
that  time  arrived. 

Now,  it  is  said  on  behalf  of  the  defendant  that,  whether  these 
words  were  there  or  not,  the  judgment  would  equally  warrant 
the  defendant  in  requiring  the  goods  to  be  held  for  him  until  the 
maturity  of  the  bills. 

The  Court  has  not  so  held.  I  cannot  understand  the  judgment 
of  the  Court  if  that  was  intended .  I  cannot  support  that  judgment 
unless  effect  is  given  to  those  words.  If  those  words  were  left 
out,  the  vendors  would  not  be  bound  to  wait  a  moment  after  the 
refusal  to  accept  the  bills.  In  order  to  make  out  that  the  vendors 
had  not  that  right,  reference  is  made  to  those  words.  Having 
decided  that  the  vendor  was  bound  to  keep  the  goods  until  that 
period  had  arrived,  the  Court  held  that  the  purchaser  was  entitled 
to  demand  the  goods  when  that  time  arrived. 

At  the  trial  there  was  no  proof  of  a  contract  to  hold  the 
goods  until  the  maturity  of  the  notes.  That  being  so,  it  appears 
that  this  first  ground  cannot  be  sustained. 

As  to  the  other  ground,  of  the  acceptance  of  one  of  these  bills 
by  a  letter  which  has  been  referred  to — This  letter  does  not  bear 
out  that  contention,  because  in  it  the  defendant  refuses  to  accept, 
although  he  makes  a  vague  promise  to  pay. 
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^^^'  WiNDBYBE,  J.     I  concur  that  the  rule  should  be  discharged. 

Wilson  As  a  member  of.  the  Court  before  whom  the  argument  on  die 
D1BB8.  demurrer  was  heard^  I  may  state  that  the  whole  argument  wenfc 
WindeyerJ.  entirely  on  the  peculiar  character  of  the  contract  which  the 
plea  of  cross  action  set  up.  So  far  from  being  an  immaterial 
part  of  the  contract^  as  now  contended^  whether  the  oil  should  be 
delivered  up  on  the  maturity  of  the  biUs^  the  whole  argument 
proceeded  on  the  words  of  that  contract  which  the  plea  set  out, 
^'  that  it  was  a  term  of  the  contract  that  the  oil  should  be  given 
up  to  the  defendant  in  Melbourne^  on  payment  of  the  bills  at 
the  maturity  thereof/'  The  whole  contention  of  the  defendant 
was^  that  the  plaintiffs  were  bound  to  hold  the  oil  until  that  time 
had  arrived^  and  that  the  plaintiffs  violated  their  contract  in  not 
holding  it.  It  now  seems^  as  Mr.  Justice  Faueett  pointed  out 
would  probably  happen^  that  this  very  peculiar  contract  set  out 
in  the  plea  was  not  proved.  His  Honour  was  right  in  holding 
as  he  did^  that  the  plea  was  not  proved. 

On  the  other  point  I  concur^  that  there  was  no  evidence  to 
support  the  contention  that  the  defendant  had  accepted  one  of 
the  bills. 

innei  J.  SiB  Gr.  Innss^  J.  I  am  of  the  same  opinion.  It  has  been  urged 
upon  us  that  the  Court  has  yielded  to  a  faUacious  arg^ument.  I 
am  of  opinion  that  the  judgment  of  the  Court  on  the  demurrer^ 
delivered  by  Mr.  Justice  Faueett,  was  a  perfectly  correct  one ; 
but  as  the  learned  Chief  Justice  has  said^  it  can  only  be  supported 
in  view  of  the  express  words  of  the  pleai  The  case  came  before 
us  on  demurrer  to  the  plea^  and  we  were  bound  to  accept  as  true 
all  the  allegations  made  on  the  pleadings.  The  argument  of 
counsel  was^  that  the  meaning  contended  for  should  be  given  to 
the  words, "  on  the  maturity  thereof ;"  and  that  was  the  view  which 
the  Court  yielded  to.  His  Honour  was  right  in  his  interpretation 
of  the  judgment  on  the  demurrer,  in  holding  that  there  was  no 
evidence  given  sufficient  to  support  the  plea. 

On  the  other  ground,  the  letter  produced  did  not  in  any  way 
support  the  contention  that  there  was  an  acceptance  by  the 
defendant  of  one  of  the  bills  of  exchange.    The  letter  was  a 
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non-acceptaDce^  with  a  vagne  intimation  that  the  bills  would  be 

paid.    On  these  grounds  the  rule  should  be  discharged.  Wilson 


Attorneys  for  the  plaintiffs  :    Want,  Johnson  8f  Oo, 
Attorney  for  the  defendant :   Waldron. 


V. 

D1BB8. 


Rule  discharged,  with  costs.         innes  J. 


Bm  paHe  WEBBEB  and  Anothxk. 


Aug,^. 


Innes  J. 


FrdkAiiUm  ctgainti  ewamifMiwn  of  a  witnent  in  a  Marine  Board  iit^quiry, 

MaHin  C  J. 

Although  the  Court  may  stop  an  inquiry,  if  conducted  without  jurisdiction  or   Windeyer  J. 
eontnry  to  natural  justioe,  or  to  the  principlee  of  Common  Law,  it  has  no  juris.  ^^^ 

diction  to  prohibit  the  examination  of  a  particular  witness. 

W.  was  charged  at  the  Police  Court  with  manslaughter  by  negligence  in 
respect  of  his  conduct  while  acting  as  master  of  a  steamship  at  the  time  of 
bar  wreck :  be  was  remanded  for  a  week.  On  the  day  following,  the  Marine 
Board  began  an  investigation  into  the  cause  of  the  wreck,  and  called  W.  as  a 
witness.  A  rule  nisi  haying  been  granted  to  the  Marine  Board  to  prohibit 
the  examination  of  W.  as  a  witness, 

EM  on  motion  to  make  the  rule  absolute  that  the  Court  had  no  jnrisdiction 
to  prohibit  the  examination  of  a  particular  witness.  The  Marine  Board  had 
juiisdiction  to  make  the  inquiry ;  and  such  inquiry  did  not  necessarily  inTolve 
the  applicant  criminally. 

Pbohibitiok.  On  9th  June  a  rule  nisi  was  granted  upon  applica- 
tion of  A.  W.  Webber  and  J.  Fotheringham^  calling  upon  the 
Marine  Board  of  New  South  Wales  to  show  cause  before  a  Judge 
in  Chambers  why  a  prohibition  should  not  issue  to  be  directed 
to  the  said  Marine  Board  from  further  proceeding  with  the 
examination  of  the  said  Webber  and  Fotheringham  in  the 
investigation  of  the  causes  which  led  to  the  wreck  of  the 
steamship  Ly-ee-Moon  upon  the  ground:-— That  a  charge  of  man- 
slaughter  is  now  pending  against  the  said  Webber  and  Fother- 
ingham in  respect  of  their  navigation  of  the  said  ship  Ly-ee-Moon 
at  the  time  of  her  wreck. 

It  was  stated  on  affidavit  that  on  8th  June  Webber^  who  was 
the  captain  of  the  Ly-ee-Moon^  and  Fotheringham,  the  first 
N.S.W.B.,  Vol.  VII.,  Law,  Y 
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1886.  officer^  were  on  8tli  June  charged  with  manslaughter  in  respect 
Ex  parte  of  their  navigation  of  the  vessel  at  the  time  of  her  wrecks  and 
being  brought  up  at  the  Water  Police  Court  were  remanded  for 
a  week. 

On  9th  June  the  Marine  Board  began  an  inquiry  into  the 
causes  of  the  wreck,  and  called  Webber  and  Fotheringham  as 
witnesses.  On  the  same  day  the  rule  nisi  for  a  prohibition  was 
granted,  and  in  pursuance  of  that  order  the  Marine  Board 
suspended  their  inquiry. 

On  15th  June  Webber  and  Fotheringham  appeared  at  the 
Water  Police  Court  on  remand,  when  the  counsel  for  the  Crown 
intimated  that  the  Crown  would  not  proceed  in  the  charge 
against  Fotheringham.  Evidence  was  given  in  support  of  the 
prosecution,  Fotheringham  being  called  as  a  witness,  and  Webber 
was  committed  for  trial  at  the  Central  Criminal  Court  on  a  charge 
of  manslaughter  by  negligence  in  respect  of  his  conduct  while 
acting  as  master  of  the  s.s.  Ly-ee-moon  at  the  time  of  her  wreck 
on  30th  May. 

A  motion  to  make  this  rule  absolute  having  been  referred  by  a 
Judge  in  Chambers  to  the  Full  Court : — 

Atti;.  8.  8ly  now  moved  to  make  the  rule  absolute.     The  Court  has 

jurisdiction  to  issue  a  prohibition  to  the  Marine  Board :  Ex  parte 
Dalton  (1).  In  Ex  parte  Cooper  (2)  the  Court  interfered  to  stay 
proceedings  on  an  information  for  perjury  brought  against  parties 
to  an  equity  suit,  on  the  ground  thattheprosecutionmight  prejudice 
the  equity  trial.  The  inquiry  here  was  held  under  the  powers  con- 
ferred on  the  Marine  Board  by  section  88,  sub-section  5,  of  the 
Navigation  Act  (35  Vic.  No.  7),  to  investigate  respecting  any  charge 
of  incompetency  or  misconduct  against  any  master,  mate,  or 
engineer.  Under  that  section  the  Marine  Board  may  inquire 
whether  the  loss  of  life  was  due  to  the  wrongful  act  or  default 
of  the  master  or  mate.  If  the  Board  were  to  find  that  loss  of  life 
had  been  caused  by  the  fault  of  the  master,  his  trial  on  the 
charge  of  manslaughter  preferred  against  him  would  be  mate- 
rially prejudiced.  It  is  not  clear  that  the  captain  could  refuse 
to  answer  a  question  put  to  him,  although  such  answer  would 
(1).  S.M.H.  27  May,  9  Jnne,  1876.  (2)  1  N.S.W.  L,E.  143, 
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tend  fto  criminate  him :  R.  v.  8cott  (3),  as  the  Marine  Board        l^^* 
inquiry  is  a  distinct  proceeding  from  the  criminal  prosecution.     £»  parte 
Bat,  however  that  may  be,  here  are  two  concurrent  trials  going        ■»"«*• 
OD^  and  a  man  charged  criminally  with  a  serious  offence  ought 
not  to  be  obliged  to  refuse  answering  on  the  ground  that  he 
woald  thereby  criminate  himself:  Re  A.  B.  (4).     The  inquiry  by 
the  Marine  Board  ought  to  be  postponed  until  after  the  criminal 
trial:  SkipworiWs  case  (5). 

G.  B.  Stephen,  for  the  Marine  Board,  appeared  to  show  cause. 
A  prohibition  cannot  be  granted  to  stop  the  examination  of  a 
witness.  A  Common  Law  prohibition  is  here  applied  for,  and 
can  only  be  granted  where  the  proceedings  are  without,  or  in 
excess  of,  jurisdiction.  The  Marine  Board  inquires,  not  only 
whether  there  has  been  any  neglect  or  default  on  the  part  of  the 
master  or  mate,  which  has  brought  about  the  accident,  but  also 
makes  investigation  of  other  matters — as  for  example,  whether 
the  vessel  has  been  well  found — ^which  may  have  brought  about 
the  shipwreck  or  collision.  The  captain  is  not  a  party  to  the 
proceedings  before  the  Marine  Board ;  he  is  only  a  witness,  and 
may  refuse  to  give  answers  which  might  criminate  him  :  Ex  parte 
Seholefield  (6)     [He  was  stopped  by  the  Court.] 

Sly,  in  reply.  The  prohibition  is  asked  for  on  the  grounds  of 
natural  justice,  on  which  the  criminal  law  of  England  is  founded. 
One  of  the  principles  of  the  law  is,  that  a  person  on  his  trial  shall 
not  be  compelled  to  criminate  himself.  A  person  on  his  trial  in 
one  Court  for  a  criminal  offence,  ought  not  to  be  interrogated  in 
another  Court  by  skilled  seamen,  when  the  evidence  which  he 
gives  may  be  used  against  him  :  R.  v.  Meehan  (7). 

SiK  J.   Martin,  C.J.      In  this  case  the  Marine  Board,  in  Martin  C.  J. 
pursoance  of  an  Act  of  Parliament,  were  engaged  on  an  inquiry 
into  the  wreck  of  the  Ly-ee-moon.     In  the  course  of  the  inquiry 
they  summoned  before  them,  among  other  persons,  the  master  of 
the  vessel  which  was  wrecked.     While  this  inquiry  was  going  on, 

(3)  85  L  J.  M.C.  128.  (6)  L.B.  9  Q.B.  233. 

(4)  11  Prob.  Div.  66.  (6)  6  Ch.  Dir.  230. 

(7)  8  S.  0.  R.  889. 

T8 


820  OASES  AT  LAW.  [N.  S.  W.  R 

^^^'       steps  were  taken  to  prosecute  the  same  master  on  a  cliarge  of 

Ez  parte     manslaaghier^  it  appearing  that  several  lives  were  lost  by  reason 

^    . .    ^  *     of  this  wreck,  and  that  blame  was  imputed  to  the  master  of  a 

Martin  C.J.         ^      ^  * 

criminal  character,  such  as  to  make  him  criminally  amenable  for 
the  loss  of  the  lives  in  question. 

Objection  was  taken  on  his  part  to  his  being  called  as  a  witness 
and  examined  before  the  Marine  Board,  on  the  ground  that, 
supposing  that  he  was  afterwards  put  upon  his  trials  his  answers 
might  tend  to  prejudice  him  at  that  trial.  At  that  time  he  had 
not  been  committed  for  trial. 

Application  was  made  to  a  Judge  in  Chambers,  and  an  order 
was  made,  calling  upon  the  Marine  Board  to  show  cause  why 
they  should  not  be  prevented  from  further  proceeding  with  the 
examination  of  the  master  in  the  investigation  into  the  cause  of 
the  wreck  of  the  steamship  Ly-ee-moon.  This  motion  to  make 
this  rule  absolute  being  referred  to  the  Court,  we  have  to 
determine  whether  this  rule  should  be  made  absolute. 

What  is  the  order  asked  for  ?  It  can  be  nothing  less  than  a 
prohibition.  There  is  no  other  mode  by  which  we  can  interfere. 
We  have  no  power  to  prohibit  the  examination  of  a  witness.  We 
might  prohibit  the  proceeding  itself  if  the  persons  constitute  a 
Court,  and  if  they  are  acting  contrary  to  the  Common  Law,  or 
are  exceeding  the  jurisdiction  with  which  they  are  invested 
by  common  or  statute  law.  The  Marine  Board  have  jurisdiction 
to  make  this  inquiry,  and  therefore,  in  bringing  the  master  of 
the  vessel  before  them,  and  in  proposing  to  put  questions  to  him, 
they  clearly  have  jurisdiction  to  do  so. 

First,  it  appears  to  me  that  we  have  no  power  to  prohibit  the 
examination  of  a  witness.  We  might  stop  the  inquiry.  But 
then  the  case  would  not  be  within  the  principle  of  any 
of  the  cases  to  which  we  have  been  referred,  because  the 
inquiry  before  the  Marine  Board  is  not  like  a  proceeding  against 
the  master  of  a  vessel.  It  does  not  necessarily  involve  him 
criminally,  but  the  inquiry  may  be  as  to  how  the  ship  was  found, 
and  who  was  in  charge  of  the  vessel  at  the  time  of  the  accident. 
The  object  of  the  inquiry  was  principally  to  see  whether  there 
was  any  misconduct  on  the  part  of  the  master,  or  of  any 
person  in   charge   of  the   vessel   at  the   tipae  of  the  accident, 
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Webber. 
Martin  C.J. 


The  only  coercive  step  that  the  Marine  Board  can  take  is  to ^886. 

suspend  the  certificate  of  the  officers  of  the  vessel.  We  have  no  Ex  parte 
power,  although  possibly  answers  might  be  given  which  would 
have  a  bearing  on  the  criminal  case^  to  stop  the  examination  of 
a  witness.  There  is  no  case  in  which  the  Court  has  acted  in  so 
partial  a  way.  It  might  stop  the  inquiry,  if  the  inquiry  was 
conducted  without  jurisdiction,  or  contrary  to  natural  justice,  or 
to  the  principles  of  the  Common  Law.  This  inquiry,  however,  is 
a  legitimate  one.  I  am  not  called  upon  to  make  any  remarks  by 
way  of  advice  or  suggestion  to  the  Marine  Board.  The  applicant 
should  attend,  and  answer  the  questions  put  to  him.  If  any  of 
these  questions  would  tend  to  criminate  him,  he  might  answer 
such  questions  or  not. 
• 

WiNDBYEE,  J.  I  am  of  the  same  opinion.  When  this  matter  Windeyer  J. 
came  before  me  in  Chambers,  my  first  impression  was  the  same 
as  the  conclusion  to  which  his  Honour  has  arrived,  and  to  which 
he  has  given  expression  in  the  judgment  just  delivered.  It 
appears  to  me  that  we  cannot  grant  this  application,  because  a 
prohibition  at  Common  Law  can  only  be  granted  where  a  tribunal 
has  acted  without  jurisdiction,  or  against  the  principles  of  natural 
justice.  It  is  certainly  a  novel  ground  to  ask  for  a  prohibition 
to  prevent  the  examination  of  a  particular  witness. 

I  cannot  see  that  what  has  been  done  by  the  Marine  Board  is 
contrary  to  natural  justice.  It  is  said  that  the  applicant  is  under 
trial  in  a  criminal  Court.  '  The  applicant  is  not  in  any  way  upon 
his  trial  before  the  Marine  Board.  He  is  there  simply  like  any 
other  witness  at  an  inquest  or  inquiry  as  to  how  a  man  came  by 
his  death,  or  how  a  particular  fire  happened.  Like  any  witness^ 
he  is  liable  to  have  his  evidence  used  against  him  afterwards. 
So  far  from  the  giving  of  such  evidence  being  contrary  to  natural 
justice,  we  know  that  the  rule  prohibiting  an  accused  person  from 
giving  evidence  is  a  rule  of  an  artificial  character,  peculiar  to 
English  law,  not  recognised  by  many  highly  civilised  nations.  The 
complaint  more  generally  made  is  that  the  mouth  of  the. accused 
person  is  closed,  thereby  preventing  him  from  giving  his  own 
version.  The  rule  of  our  land  is  a  very  wholesome  one,  but  has 
been  passed   for  the  sake  of   its  expediency,  and  not  on  the 
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Windeyer  J. 


Innes  J. 


grounds  of  natural  justice.  However^  hj  the  law  as  it  now  stands, 
criminals  may  make  a  statement  of  such  facts  as  tell  in  their 
favour. 

Sir  G.  Innes,  J.  I  am  of  the  same  opinion.  There  are  only 
two  questions  which  we  have  to  consider  in  applications  of  this 
kind  : — ^first,  whether  the  Court  was  acting  without  or  in  excess 
of  its  jurisdiction;  secondly^  whether  the  proceedings  were 
clearly  against  natural  justice.  As  far  as  the  jurisdiction  of  the 
Marine  Board  is  concerned^  it  is  admitted  that  that  Court  is  one 
of  competent  jurisdiction^  invested  with  statutory  powers  to 
make  this  investigation^  and  therefore  acting  within  its 
jurisdiction. 

Then  is  it  a  proceeding  contrary  to  natural  justice  to  examine 
material  witnesses  in  the  investigation  of  a  matter  of  this  kind  ? 
We  are  not  to  presume  that  anything  will  be  elicited  in  the 
course  of  this  inquiry  to  criminate  the  persons  under  examination. 
We  are  not  to  conjecture  that  because  there  is  a  charge  against 
one  of  these  persons  that  his  examination  in  this  larger  inquiry 
will  militate  against  natural  justice.  None  of  the  grounds  on 
which  this  application  was  made  can  be  supported. 

Rule  discharged,  without  costs. 

Attorney  for  applicants  :  Sly. 
Attorney  for  the  respondents  :    Salwey. 


Aug,  4. 


Martin  C.J. 

Windeyer  J. 

and 

[nnee  J. 


NICHOLLS  V.  BOSENFELD. 

Practice — Ca.  «*.—  HViY  issued  after  insolvency  of  defendant  and  after  proof  of 
judgment  in  his  estate — l>rfamation  Act  (11  Vic.  No.  13),  s,  14-— Powen  of 
amendment. 

The  plaintiff  brought  an  action  against  the  defendant  for  slander  and  felse 
impriBonment,  and  obtained  a  verdict  with  1251.  damages  on  each  count.  He 
entered  up  a  judgment  for  2501.  The  defendant  sequestrated  his  estate,  and  the 
plaintiff  proved  for  his  judgment  of  250^.  and  costs,  which  had  then  been 
taxed. 
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After  the  sequestntiioii  the  plaintiff  iasaed  a  writ  of  ea,  $a.  against  the         1886. 
defendant  in  respect  of  the  1251.  damaees  awarded  on  the  slander  count.  ~~ 

NiCHOLLS 

EM,  on  motion  to  set  aside  the  ca.  $a,,  that  the  plaintiff,  by  proving  his  v. 

whole  debt  of  2502.  in  the  Insolvent  Court,  had  not  thereby  excluded  himself  Bohenvsld. 
from  the  remedy,  given  by  section  14  of  the  D^amation  Aei,  of  arresting  the 
defendant  on  a  ca.  aa.    There  is  nothing  either  in  the  Defamation  Act  or  In$olveni 
Act  which  enacts  that    if  a  creditor  elects    to  prove  in  the  insolvency  he 
loses  his  remedy  under  section  14. 

EM  aUo,  that  as  the  defendant  had  not  been  prejudiced  by  the  writ  being 
for  a  smaller  amount  than  the  amount  of  the  judgment,  the  Court  could  and 
would  direct  an  amendment,  so  as  to  make  the  judgment  and  the  writ  to  oor- 
re^Kxnd. 

Motion  calling  upon  the  plaintiff  to  show  cause  why  the  writ 
of  ca.  sa.,  issued  on  the  22nd  July  against  the  defendant^  should 
not  be  set  aside  with  costs^  on  the  grounds: — 1.  That  the 
defendant  is  wrongly  described  in  the  writ,  and  prsecipe  as 
Renne  Almond  Martin  Rosenfeld^  instead  of  Rene  Armand 
Martin  Rosenfeld.  2.  The  writ  is  not  tested  in  the  name  of  any 
Judge.  3.  The  writ  is  irregular  in  form.  4.  The  amount 
endorsed  to  levy  on  the  writ  and  praecipe  is  at  variance 
with  the  judgment.  5.  The  writ  and  prasoipe  do  not  cor- 
respond. 

It  was  stated  in  the  affidavits  filed  that  the  plaintiff  had  brought 
an  action  against  the  defendant,  the  declaration  containing 
counts  of  slander  and  false  imprisonment.  On  8th  December^ 
1885,  he  obtained  a  verdict,  with  125Z.  damages,  for  the  slander, 
and  a  like  amount  of  1252.  for  the  false  imprisonment.  Judgment 
was  entered  for  the  whole  250Z.  in  one  sum,  with  costs.  The 
plaintiff  had  the  defendant  arrested  on  a  ca.  re.,  which  was  set 
aside  on  18th  December,  1885 :  and  again,  on  a  ca.  sa.,  which 
was  set  aside  on  16th  March,  1886. 

On  1st  March,  1886,the  estate  of  the  defendant  was  placed  under 
sequestration,  upon  the  petition  of  the  defendant.  The  plaintiff's 
costs  of  the  action  were  on  4th  May  taxed  at  93Z.  Ss.  9d.  On  14th 
May  the  plaintiff  proved  in  the  defendant's  estate  for  the  sum  of 
2502.  damages  and  93Z.  Ss.  9cl.  costs,  and  the  proof  was 
admitted. 

On  22nd  July  the  writ  of  ca.  aa.,  the  subject  of  this  motion, 
was  issued  to  satisfy  the  125/.  damages  awarded  in  the  slander 
count  of  the  declaration. 
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1886.  O'Connor,  for  the  defendant^  now  moved  to  set  aaide  the  writ. 

NicHOLLs  As  to  the  fourth  ground^  the  judgment  was  signed  for  250Z.,  and  the 
BosKNFSLD.  ^"*  ^^s  issued  for  a  lesser  amount,  1 2bl.  The  writ  was,  therefore, 
Avff.  4.  irregular,  and  ought  to  be  set  aside  :  Webber  v.  Hutchiiis  (1) ; 
Cobbold  V.  Ghilver  (2).  The  writ  cannot  be  amended,  if  appli- 
cation were  made  to  amend,  because  no  suggestion  can  be  made 
which  will  account  for  the  balance  of  125Z.  Besides^  the 
plaintifE^s  claim  has  been  proved  against  the  insolvent  estate  of 
the  defendant,  and  the  official  assignee,  and  the  other  creditors, 
are  now  interested.  Votes  at  the  meetings  of  the  defendant's 
creditors  have  been  given,  and  if  an  amendment  be  allowed,  all 
the  persons  interested  cannot  be  put  in  the  same  position  as  if  the 
writ  had  been  properly  and  regularly  issued  for  the  amount  for 
which  the  judgment  was  signed. 

[Sir  J.  Martin,  C.J.  No  dividends  have  been  paid  to  the 
creditors  in  the  defendant's  estate.] 

As  to  the  second  ground,  the  writ  ought  to  have  been  signed 
by  the  Chief  Justice  of  the  Supreme  Court :  Beg.  72  of  Hilary 
Term,  1853  (3). 

As  to  the  grounds  appearing  on  the  affidavits  : — The  plaintiff, 
having  proved  against  the  defendant's  insolvent  estate,  cannot 
afterwards  avail  himself  of  section  14  of  the  Defamation  Act 
(11  Vic.  No.  13),  and  issue  a  ca.  sa.  against  the  defendant.  The 
plaintiff,  having  chosen  the  remedy  given  him  by  the  Insolvent 
Act  (5  Vic.  No.  17),  cannot  afterwards  turn  round  and  take 
advantage  of  the  right  given  by  the  Defamation  Act.  The 
case  of  In  re  Dihbs  (4)  only  establishes  that  the  plaintiff,  in 
an  action  of  defamation,  may  cause  the  defendant  to  be 
imprisoned  for  12  months,  and  after  his  release  may  prefer  a 
proof  against  his  insolvent  estate.  The  decision  in  that 
case  was  that  a  ca.  sa,  did  not  operate  as  a  satisfaction  of 
the  judgment.  In  that  case  Sir  William  Manning  says  at  p. 
1 2  : — ''  If  Mr.  Dibbs  had  not  opposed  his  petitioning  creditor's 
proof,  it  might  have  been  admitted,  and  then,  if  you  are   right, 

(1)  8  M.  &  W.  319.  (3)  Pilch.  Pr.  841. 

(2)  4  M.  &  G.  62.  (i)  2  N.S.W.  L.R.  10. 
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he  might  liave   been  released  from  custody  at  once.     In  the        1886. 
absence  of  argument^  I  am  indeed  much  inclined  to  think  that  he    Nicholls 
would  then  have  become  entitled  to  his  discharge^  on  the  ground  ^i^J^'yeld. 
that  the  creditor  had  elected  to  take  a  dividend  equally  with 
others^  in  place  of  keeping  his  debtor  in  prison." 

[Sib  J.  Martin^  C.J.  That  was  not  a  part  of  his  judgment, 
but  a  remark  made  by  his  Honour  during  the  progress  of 
argument.] 

The  tendency  of  his  Honour's  judgment  is  that  proof  of  the 
debt  could  not  be  admitted  during  the  defendant's  imprisonment. 
The  plaintiff  cannot  proceed  at  the  same  time  under  both 
Acts.  During  the  imprisonment  the  plaintiff  cannot  prove  in 
the  defendant's  estate,  and  the  defendant  cannot  take  advantage 
of  the  Insolvent  Act.  By  section  14  of  the  Defamation  Act  the 
Insolvent  Act  shall  not  extend  '^  to  affect  or  discharge  from  his 
liability  any  person,  Ac.,"  that  is  to  say,  the  Insolvent  Act  will 
not  apply  during  the  imprisonment  of  a  defendant ;  it  does  not 
'^ affect  or  discharge"  him.  In  Webb  v.  Wilton  (5)  a  defendant 
in  an  action  of  libel,  who  was  arrested  under  a  ca.  sa.,  and 
then  sequestrated  his  estate,  applied  for  a  discharge  under 
section  32  of  the  Insolvent  Act,  Sir  A.  Stephen  says  in  that 
case : — "  The  30th  section  has  the  effect  of  preventing  the  useless 
issue  of  a  ca.  sa.,  if  not  already  issued."  These  observations  are 
not  dissented  from  by  the  other  Judges.  By  the  sequestration 
the  remedy  by  ca.  sa.  is  suspended  until  the  estate  is  released. 
If  the  estate  is  never  released  from  sequestration,  then  a  ca.  sa. 
can  never  issue.  Section  30  of  the  In^folvent  Act,  and  section  14 
of  the  Defamation  Act,  must  be  read  together,  and  the  effect  of 
those  enactments  is  to  take  away  from  the  plaintiff  and  the 
defendant  the  rights  and  privileges  conferred  by  the  Insolvent 
Act.  But  if  the  plaintiff  takes  advantage  of  the  Insolvent  Act 
and  proves  against  the  estate,  he  cannot  rely  on  section  14  of  the 
Defamation  Act  and  arrest  the  defendant.  Section  4  of  the 
Imprisonment  for  Debt  Act  (37  Vic.  No.  11)  speaks  of  the 
sequestration  of  his  estate  while  the  defendant  is  in  custody, 

(5)  6  S.C  Jl.  374. 
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1886.        but  does  not  mention  a  case  like  the  present,  where  the  ca,  aa. 
N1CHOLL8    has  been  issued  after  the  sequestration.     I  do  not  argue  the  first 
BxMBNyBLD.  or  fif*^  grounds. 

The  plaintiff  appeared  in  person. 

MaHin  C.J.  SiR  J.  Martin,  C.J.  The  plaintiff  in  this  action  sued  the 
defendant  for  two  things — ^for  false  imprisonment  and  for 
defamation,  and  recovered  on  both  grounds. 

The  jury  assessed  the  damages  separately,  giving  125Z.  for  the 
false  imprisonment  and  125Z.  for  the  defamation.  There  were 
preliminary  applications  which  I  need  not  mention.  The 
defendant  went  into  the  Insolvency  Court,  and  after  that  had 
taken  place,  the  plaintiff  issued  a  writ  of  ca.  sa.  for  125L,  the 
amount  of  the  damages  awarded  in  respect  of  the  count  for 
defamation.  The  reason  of  this  no  doubt  was,  that  under 
section  14  of  the  Defamation  Act  insolvency  does  not  release 
a  defendant  from  an  action  of  that  sort,  but  leaves  him  in 
the  same  position  as  he  would  have  been  before  the  passing  of 
the  Insolvency  Act.  In  this  writ  which  the  plaintiff  issued,  he 
inserted  only  125Z.,  though  the  judgment  was  for  250Z.  More- 
over, the  writ  does  not  contain  the  name  of  the  Chief  Justice, 
as,  according  to  the  practice  of  the  Court,  it  ought  to. 

The  present  motion  is  made  on  several  grounds.  One  of  these 
is  not  specifically  set  forth  in  the  memorandum,  but  must  be 
gathered  from  the  affidavit  of  the  defendant's  attorney.  That 
ground  is  that,  inasmuch  as  the  plaintiff  had  proved  his  whole  debt 
of  2601.  in  the  Insolvency  Court,  he  lost  the  protection  of  section 
14  of  the  Defamation  Act ;  in  other  words,  it  is  argued  that  he 
cannot  avail  himself  of  his  remedy  by  ca.  sa.y  and  that  that  section 
no  longer  applies.  I  am  very  clearly  of  opinion  that  that 
argument  is  not  a  sound  one,  and  that  there  is  nothing  in  the 
Defamation  Act  or  in  the  Insolvency  Act  about  election.  There 
is  no  enactment  that  if  a  creditor  elects  to  prove  in  insolvency  he 
loses  his  remedy  under  section  14  of  the  Defamation  Act.  That 
is  an  inference  which  is  sought  to  be  drawn  from  this  somewhat 
peculiarly  worded  section.  Section  14  enacts : — "  That  from  and 
after  the    passing   of   this  Act^  no  law  which  is  now  or  may 
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hereafter  be  in  force  in  the  said  colony  for  the  relief  of  insolvent        i®^- 

debtors^  or  for  the  abolition  of  imprisonment   for   debt^  shall    Nichollb 

extend,  or  be  construed  to  extend,  to  affect  or  discharge  from  his  bobbnfbld. 

liability  any  person  who  shall    be    indebted    for    any  penalty,  Martin  C J. 

damages,  or  costs  adjudged  against  him  in  any  proceeding,  either 

civil  or  criminal,  for  the  printing  or  publishing  of  any  blasphemous, 

seditious,  or  defamatory  words  or  libel."     It  has  been  contended 

that  if  the  plaintiff  chooses  to  go  into  the  Insolvency  Court  and 

prove  his  debt  there,  he,  by  his  own  act,  puts  himself  out  of  this 

section,  and  loses  his  reme  dy  under  it.  I  do  not  think  so.  The  word 

"affect"  need  not  be  there  at  all.     The  object  of  the  Legislature 

was  to  leave  the  defendant  in  an  action   of  defamation  liable  to 

imprisonment.     Although  the  section  is  not  well  worded,  that  is 

what  the  Legislature  had  in  view.     That  being  so,  I  see  nothing 

in  the  fact  of  the  plaintiff  having  proved  in  insolvency  to  take 

away  his  remedy  by  writ  of  ca,  sa.     Therefore  that  ground  can 

not  be  maintained.     That  is  the  ground  which  goes  to  the  root 

of  the  matter. 

Then  it  is  said  that  in  cases  of  this  sort,  though  we  have 
general  powers  of  amendment,  where  the  writ  is  issued  for  a 
smaller  amount  than  the  judgment,  we  ought  not  to  exercise  those 
powers  because  rights  of  third  persons — especially  the  oflScial 
assignee — ^would  be  affected.  We  have  been  referred  to  only 
two  cases.  I  have  no  hesitation  in  saying  that  I  do  not  concur 
with  the  judgment  of  Parke,  B.,  in  Webber  v.  Hutchins  (1).  We 
are  not  bound  by  it.  We  all  know  that  Baron  Parke  took  very 
narrow  views  in  many  cases,  able  Judge  as  he  was.  In  subsequent 
cases  other  Judges,  with  larger  views,  have  commented  on  the 
narrow  views  of  that  great  Judge.  Parke,  B.,  there  says — "  the 
writ  must  agree  in  the  mandatory  part  of  it  with  the  judgment. 
If  the  plaintiff  sues  out  execution  for  a  part  only  of  the  sum 
recovered  by  the  judgment,  he  may  direct  the  sheriff  accordingly 
by  a  private  memorandum ;  but  if  the  judgment  and  the  writ  do 
not  agree,  the  reason  of  the  variance  ought  to  appear  on  the  face 
of  the  writ.  Then  we  cannot  make  any  amendment,  the  rights 
of  the  assignees  having  intervened,  and  they  having  come  to  the 
Conrt  in  proper  time."  I  confess  I  cannot  see  how  a  man  is 
prejadiced  by  having  a  ca.  sa.  issued  against  him  for  a  smaller 
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1886.       amoaut    than   it  "  might   have   been   issaed    for.      What    harm 

^  NicuoLLs    Can  have  been  done   to  him  ?     By  onr  Oommon  Law  Procedure 

BoBENFELD.  ^^^  ^^  1858,  sec.  172,  power  is  given  to  the  Court  "to  amend 

IfariinCJ.  all   defects   and   errors   in   any  proceeding."     These  are  very 

large    powers   of    amendment,   given    by  an   Act    passed   on 

parpose    to    get   rid    of    many  technicalities  which    frastrated 

the  ends  of  justice.     No  harm  was  done  here  to  the  defendant 

by  issuing  a  writ  for  125Z.  when  250Z.  was  due,  and  I  cannot 

see  how  the  official  assignee  or  any  other  person  can  have  been 

prejudiced.     So  far  as  that  objection  is  concerned  the  writ  ought 

to  stand. 

As  to  the  other  matters,  we  clearly  have  power  to  amend  the 
writ  by  putting  in  the  name  of  the  Chief  Justice,  and  to  make  the 
writ  and  the  prsscipe  correspond.  That  being  so,  the  writ  being 
amended  in  these  particulars,  which  are  merely  irregularities, 
the  rule  will  be  discharged,  but  without  costs. 


Windeyer  J.       WiNDBYER,  J.,  and  SiR  G.  Innbs,  J.,  Concurred, 
and 
Innet  J. 

Rule  discharged^  wUhotit  costs. 

Attorney  for  applicant :  McLaughlin. 


Aug.  so. 


MarHn  C.J. 
Fauceti  J. 

and 
Innes  J. 


LAZARUS  V.  STUTCHBURY. 

Practice — Time  of  entering  appearance  to  writ  of  svmmong — Common  Late 
Procedure  Act,  1863,  *.  2,  form  I — Reg.  Hi.  of  I2th  April,  1856— JRcj.  iz.  of 
Ist  March,  1856 — Time  for  issuing  execution — Common  Law  Procedure  Act, 
1853,  $.  23 — Reg,  Hi,  of  5th  March,  IH56— Course  of  practice. 

On  8th  Jnne  the  writ  in  the  action  was  served.  On  16th  Jnne  jadgmentfor 
want  of  appearance  was  signed.  During  the  afternoon  of  the  16th  June  the 
defendant  entered  an  appearance  and  serred  notice  on  the  plaintiff.  On  17th 
June  execution  was  issued. 

By  eec.  2  of  the  Common  Law  Procedure  Ad,  1853,  personal  actions  shall  be 
commenced  by  writ  of  summons  in  the  form  I.  contained  in  the  schedule  A 
That  form  is  in  the  following  words : — "  We  command  you  that  within  days 
after  the  service  of  this  writ  on  you,  inclusive  of  the  day  of  service,  you  do  cause 
an  appearance  to  be  entered."    By  rule  iii.  of  12th  April,  ISSG^**  The  number 
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of  dajs  after  the  aerrica  of  any  writ  of  gammona  for  the  appearance  of  a         1886. 

defendant  shall  be  eight  days."    By  rule  iz.  of  Ist  March,  1856—''  In  all  other 

ouet,  a  specified  number  of  days  shall  be  reckoned  inclusively  of  the  day  of      ^^'^^^^ 
notice,  demand,  or    summons,  and    ezclusively    only  of    the   day  of    per-  Stutchbubt. 
fdnnanoe,  hearing  or  motion." 

Held,  on  motion  to  set  aside  the  judgment,  that  the  form  in  the  schedule  must 
be  read  as  if  the  word  "  eight"  were  inserted  in  the  blank,  and  rule  ix.  does  not 
spplj  to  the  time  for  appearance  to  a  writ  of  summons  in  an  action.  The 
defendant  was  therefore  too  late  in  appearing  to  the  writ ;  and  the  judgment 
was  properly  signed. 

By  section  28  of  the  Act,  the  plaintiff  may,  "  upon  such  judgment,  issue 
execution  at  the  expiration  of  eight  days,  and  not  before."  Bule  iii.  of  the  6tb 
of  March,  1856,  says  that  the  plaintiff,  having  signed  judgment  under  see.  28> 
may  "  issue  execution  forthwith." 

Held,  on  motion  to  set  aside  the  execution,  that  there  having  been  a  long- 
standing practice  of  the  Court,  following  the  terms  of  the  rule,  such  rule  must 
bt  taken  to  have  effect,  notwithstanding  the  Enactment  in  section  23 ;  and  that 
therefore  tlie  execution  was  rightly  issued. 

Bole  absolute  to  rescind  an  order  of  a  Judge  in  Chambers  setting  aside  the 
judgment  and  execution. 

Motion^  apon  notice  by  the  plaintiff^  for  a  mle  absolute  in  the 
first  instance^  that  the  order  of  his  Honour  Mr.  Justice  Windeyer 
(upon  an  application  by  the  defendant  that  the  judgment  in  the 
action  signed  for  want  of  appearance  on  the  16th  June^  and  the 
execution  thereunder^  should  be  set  aside)  ^  whereby  it  was 
ordered  that  the  said  judgment,  and  all  proceedings  thereunder, 
should  be  set  aside,  rescinded,  or  varied,  Ac.,  upon  the  grounds — 
1.  That  the  said  judgment  is  good  in  law,  the  same  having  been 
signed  after  the  time  allowed  for  appearance  had  expired.  2. 
That  the  said  execution  is  also  good  in  law,  the  same  having  been 
issued  in  accordance  with  the  rules  and  practice  of  this 
honourable  Court.  3.  And  upon  the  grounds  appearing  in 
affidavit  filed. 

By  this  affidavit  it  was  stated  that  on  Tuesday,  8th  June,  the 
writ  in  the  action  was  served  on  the  defendant  personally. 

On  Wednesday,  16th  June,  judgment  for  want  of  appearance 
was  signed. 

About  a  quarter-past  two  of  the  same  day  appearance 
was  entered  by  the  defendant ;  and  about  half-past  two 
o'clock  notice  of  appearance  was  served  upon  the  plaintiff's 
attorneys. 
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1886.  On  Tharaday,   17th  Jane^  execution   was  issued  against  Uie 

L4ZASU8     defendant^  and  the  sheriff  went  into  possession  of  the  defendant's 
Stutchbubt.  premises. 

On  28rd  June  application  was  made  by  the  defendant  to  set 
aside  the  judgment;  and  on  25th  June  the  motion  appealed 
from  was  made  by  Mr.  Justice  Windeyer,  sitting  in  Chambers. 

Barley,  Q.C.  {Heydon  with  him),  in  support  of  the  appeal. 
The  defendant's  time  for  appearing  expired  on  the  Tuesday. 
The  time  allowed  to  a  defendant  for  appearing  to  a  writ  of 
summons  is  to  be  gathered  from  section  2  of  the  Common  Law 
Procedure  Act,  1853,  Schedule  A.,  form  No.  1,  and  rule  III.  of 
12th  April,  1856  (1).  Rule  IX.  of  1st  March,  1856  (2),  does 
not  apply  to  the  present  case.  The  judgment  was  therefore 
rightly  signed.  The  practice  of  the  Court  with  respect  to  issuing 
execution  has  been  for  many  years  governed  by  rule  III.  of  the 
6th  March,  1856  (8) ;  and  although  that  rule  appears  inconsistent 
with  section  23  of  the  Common  Law  Procedure  Act,  the  Court 
will  give  effect  to  a  practice  of  so  long  a  standing :  Rowberry  v. 
Morgan  (4) ;  Mvmford  v.  Hitchcocks  (5) . 

Rahton  appeared  for  the  defendant  to  show  cause.  The 
defendant  had  all  Wednesday  within  which  to  appear  in  the 
action.  By  rule  IX.  of  the  1st  March,  1856  (3),  the  number  of 
days  is  to  be  reckoned  inclusively  of  the  day  of  notice  or  summons, 
and  exclusively  of  the  day  of  performance;  that  rule  applies 
here;  therefore  the  judgment  was  properly  set  aside.  The 
execution  was  wrongly  issued,  as  rule  III.  of  the  6th  March, 
1856  (3),  is  inconsistent  with  sec.  23  of  the  Common  Law 
Procedure  Act,  and  is  therefore  ultra  vires.  [He  referred  to 
Good  V.  OaUj  a  case  decided  in  Chambers  by  Mr.  Justice  Therry 
in  1856;  Weekea  v.  Wray  (6)  ;  Williams  v.  Burgess  (7).  ] 

[Paucbtt,  J.,  referred  to  B.  v.  The  Justices  of  Middlesex  (8).] 

The  Court,  after  hearing  argument,  sent  for  the  Prothonotaiy, 
who^  in  reply  to  questions  put  to  him  by  the  Courts  said  that 

(1)  Mch.  Pr.  436.  (5)  14  C.B.N.S.  S61 ;  32  L. J.  C.P.  168. 

(2)  PUoh.  Pr.  373.  (6)  L.  B.  3  Q.B.  212. 
(8)  PUch.  Pr.  400.  (7)  9  Dowl.  444. 

(4)  9  Ex.  730 ;  23  L.  J.  Ex.  191.       (8)  7  Jar.  396. 
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for  twenty  years^  if  not  longer^  it  had  been  the  practice  to  issue        l^^* 
execution  forthwith  upon  judgments  obtained  under  section  23     Laza&us 
of  the  Common  Law  Procedure  Act,  following  the  rule  III.  of  the  Stutchbubt, 
6th  March^  1856  ;  as  to  the  time  for  entering  appearance^  he 
knew  of  no  rule  of  practice  whereby  a  defendant  had  more  than 
eight  days  to  appear^  inclusive  of  the  day  of  service  of  the  writ. 

Sib  J.  Martin,  C.J.  A  writ  of  summons  was  issued  in  this  MaHin  C.J. 
case  in  accordance  with  form  I.  in  schedule  A.  of  the  Common 
Lav  Procedure  Act  of  1858.  The  blank  left  in  the  form  is  filled 
np  with  the  word  "  eight/'  and  runs  thus  : — "  We  command  you 
that  within  '  eight'  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance 
to  be  entered     .     .     ." 

That  writ  was  served  on  the  8th  June,  and  no  appearance 
having  been  entered  on  the  16th  of  the  month,  judgment  was 
signed.  After  the  signing  of  the  judgment,  on  the  following 
day,  an  affidavit  of  debt  was  filed,  and  a  writ  of  ^.  fa.  was  issued. 

On  that  being  done  a  summons  was  taken  out  in  Chambers  to 
set  aside  the  judgment  and  the  writ  of  execution.  Mr.  Justice 
Windeyer  granted  the  application,  and  made  an  order  setting 
aside  the  writ  with  costs.  The  matter  for  us  to  determine  is^ 
whether  that  order  shall  stand. 

By  the  Common  Law  Procedu/re  Act  of  1853,  sec.  2,  it  is  enacted : 
"  All  personal  actions  ....  shall  be  commenced  by  writ  of 
snmmons  in  the  form  contained  in  schedule  A.  to  this  Act  annexed, 
marked  No.  1  .  .  .  "  The  writ  in  question  was  in  that  form; 
in  other  words,  it  was  drawn  up  in  strict  compliance  with  the 
law.  But,  inasmuch  as  the  period  within  which  the  defendant 
had  to  enter  an  appearance  is  not  specified  in  the  form,  it  became 
necessary  for  a  rule  of  Court  to  be  passed  supplying  that 
deficiency.  A  rule  of  Court — R.  III.  of  April  12th,  1856 — ^was 
accordingly  made,  shortly  after  the  passing  of  the  Common  Law 
Procedure  Act,  in  these  words  : — ''  The  number  of  days  after  the 
senrice  of  any  writ  of  summons  ...  for  the  appearance  of  a 
defendant  shall  (except  in  cases  after  mentioned)  be  eight  days." 
So  that  taking  the  two  things  together,  the  blank  left  in  the 
form  and  the  rule  of  Court  specifying  the  eight  days,  it  is  just 
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18S6.       the  same  as  if  the  eight  days  had  been  inserted  in  the  original 

Lazabus     form. 

Stutchbubt      Now  it  is  contended  that  in  spite  of  the  use  of  these  wordB, 

Mctrtin  0.J    "  inclusive  of  the  day  of  service,"  in  form  I.,  the  defendant  had 

another  day.     Reference  was  made  in  support  of  that  contention 

to  rule  IX.  of  the  1st  March,  1856,  which  runs  thus : — "  In  all 

other  cases  a  specified  number  of  days  shall  be  reckoned,  inclusive 

of  the  day  of  notice,  demand,  or  summons,  and  exclusively  only 

of  the  day  of  performance,  hearing,  or  motion.'^     It  is  said  that 

that  governs  this  case,  notwithstanding  the  words  in  the  writ, 

"  inclusive  of  the  day  of  service." 

I  am  of  opinion  that  that  rule  does  not  apply  to  a  case  of  this 
sort.  Taking  rules  YIII.  and  IX.  together,  the  things  there 
mentioned  are  such  things  as  notices  of  motion,  summons  to 
appear  before  a  Judge  in  Chambers,  and  demands.  They  are  not 
such  things  as  the  writ  in  question  here.  The  word  '^  notice"  will 
not  apply;  neither  will  the  word  ^*  demand."  Let  us  see  if  the  word 
^^  summons"  will.  It  seems  to  me  that  the  rule  was  manifestly 
intended  to  apply  to  a  summons  to  appear  before  a  Judge  in 
Chambers ;  or  to  notices  and  demands  requiring  a  certain  thing 
to  be  done  within  a  certain  time.  These  are  the  things  to  which 
this  rule  was  intended  to  apply.  However  that  may  be,  the 
rule  left  untouched  sec.  2  of  the  Oommon  Law  Procedure  Act, 
which  prescribes  this  form  of  summons.  We  must  interpret  it 
as  if  the  word  "eight"  were  included  in  the  original  iorm.  Gases 
have  been  cited  to  show  that  in  a  writ  of  this  kind  the  time 
is  to  be  calculated  inclusive  of  the  day  of  service.  It  must  be  so. 
It  seems  to  me  that  you  cannot  give  effect  to  the  meaning  of  the 
Act  without  so  interpreting  it.  When  the  eight  days  are 
allowed  to  expire  without  any  appearance  being  entered,  the 
right  to  sign  judgment  immediately  attaches.  I  am  therefore 
of  opinion  that  as  to  the  first  ground  the  order  appealed  from 
was  wrong. 

We  now  come  to  the  other  ground,  that  the  writ  of  execution 
was  issued  too  soon.  The  words  in  section  23  are  very  plain — 
"  the  plaintiff  may,  upon  such  judgment,  issue  execution  at  the 
expiration  of  eight  days,  and  not  before."  It  is  said  that  the 
issuing  of  this  writ  before  the  expiration  of   eight  days  was 
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jastifiable^  because  the  Judges  had  authorised  a  rule  (R.  III.  of        1986^ 
6th  March^  1856)  to  the  effect  that ''  the  plaintiff,  having  obtained     Lazarus 
jadgment  under  the  23rd  section  of  the  C.  L.  P;  Act  of  1853,  stutchburt. 
xoaj,  on  filing  such  verified  account  as  is  hereinafter  mentioned,  Martin  C.J. 
issae  execution  forthwith/' 

It  seems  to  me  that  it  is  a  strange  thing  to  hold,  that  under 
the  authority  given  by  section  174  "to  make  rules  .... 
substituting  other  days,  &c.,  .  .  .  *'  the  Judges  can  go  in  the 
teeth  of  a  positive  enactment  in  an  Act  of  Parliament  like  section 
23. 

But  we  have  been  informed  by  the  Prothonotary  of  a  practice 
of  long  standing  in  this  Court,  which  has  been  acted  upon  for  20 
years,  if  not  longer.  As  that  has  been  the  interpretation  put 
upon  the  Act  for  so  many  years,  it  is  too  late  at  this  stage  to  run 
contrary  to  it.  Therefore  the  rule  must  be  taken  to  have  effect. 
I  think,  therefore,  that  on  that  ground  the  writ  also  ought  not 
to  have  been  set  aside.  The  Judge's  order  will  therefore  be  set  • 
aside  on  both  the  grounds  taken. 

Paucbtt,  J.  As  to  the  first  point  there  would  be  no  difficulty 
but  for  the  English  decisions.  I  cannot  understand  what  other 
meaning  these  words  can  have,  except  that  the  day  of  service  is 
to  be  counted  as  one  day ;  and  that  if  the  defendant  does  not 
enter  an  appearance  within  the  last  day,  the  plaintiff  may  sign 
jadgment  on  the  next  day. 

With  reference  to  the  other  point : — ^there  is  no  question  that 
the  rule  of  the  6th  March,  1856,  seems  to  be  contrary  to  the 
provisions  of  section  23  of  the  Common  Law  Procedv/re  AcU 
But  section  174  gives  powers  to  the  Judges  of  the  Supreme  Court 
"  for  altering  the  number  of  days,  by  this  Act  limited,  for  the 
return  of  any  writ,  or  for  the  doing  of  anything  by  this  Act 
prescribed  or  authorised  to  be  done.^^  It  is  quite  clear  that  the 
Judges  had  section  23,  as  well  as  section  174,  under  their 
consideration  at  the  time  of  making  this  rule ;  and  it  would  be  a 
strong  thing  to  set  that  rule  aside.  The  Judges  have  decided 
that  the  words  of  section  174  gave  them  power  to  make  that 
role,  and  I  am  not  prepared  to  set  it  aside.  Moreover  the 
practice  having  been  in  accordance  with  the  views  of  the  Judges 
H.S.WJL,  VoL  Vn.,  Law.  Z 
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188G.        when  they  made  this  rule^  I  think  that  on  this  ground  also 
La^rus     the  order  of  the  Jadge  in  Chambera  ought  to  be  set  aside. 


V. 

Stutchbubt. 


FaucettJ,        SiB  G.  Innes^  J.     I  am  of  the  same  opinion.     I  can  easily 
understand  that  Mr.  Justice  Windeyer  may  have  been  misled 


InnesJ, 


by  the  citation  of  cases. 


Rule  abgoltUe. 


Attorneys  for  the  plaintiff :  Slattery  8r  Heydon, 
Attorney  for  the  defendant :  McCulloch. 


Aug.  25. 


MaHin  C.J. 

and 

Innet  J. 


MUBPHT  V,  GOLDMAN  and  Avothsb. 
Special  bailiff— Overcharge — Acting  under  colour  of  writ  offi.fa. 

The  defendants  entmsted  the  execution  of  a  writ  of  fi,  fa,,  which  they  had 
obtained  against  the  plaintiff,  to  a  special  bailiff.  The  bailiff  went  to  the 
plaintiff's  selection,  near  Narrabri,  and  leaving  a  man  in  possession,  returned 
to  Narrabri  with  the  plaintiff.  The  plaintiff  then  paid  the  bailiff  511.,  and 
obtained  a  receipt  signed  by  him  in  the  following  terms :  "  Received  from 
Daniel  Mnrphy,  the  sum  of  511.  on  account  of  A.  Qoldman  &  Company."  The 
plaintiff's  eyidence  was  that  such  payment  and  receipt  was  in  full  discharge  of 
the  writ.  The  next  day  the  bailiff  said  he  had  made  a  mistake,  and  demanded 
6£.  more,  which  the  plaintiff  refused  to  pay.  The  bailiff  then  returned  to  the 
plaintiff's  selection  and  sold  his  sheep. 

The  plaintiff  brought  this  action  to  recover  damages  for  an  overcharge  by  the 
bailiff  and  for  trespass  to  his  land  and  the  conversion  of  his  sheep.  The 
defendants  paid  money  into  Court,  and  pleaded  the  writ  of  /S.  fa.  to  the  counts 
for  trespass  and  conversion.  At  the  trial  the  Judge  refused  to  admit  evidence 
to  show  that  the  charges  made  by  the  bailiff  were  reasonable  and  in  accordance 
with  the  practice  of  the  sheriff's  office.  Verdict  for  the  plaintiff,  with  161.  U. 
damages  for  the  overcharge,  and  1001.  general  damages. 

Seld,  on  motion  to  make  absolute  a  rule  to  enter  a  nonsuit  or  for  a  new  trial, 
that  as  the  defendants,  by  paying  money  into  Court,  admitted  the  overcharge, 
the  Judge  was  not  in  error  in  excluding  the  evidence. 

Held  also,  that  as  the  bailiff  acted  under  colour  of  the  writ,  the  defendants 
were  liable  for  his  acts. 

The  Court  being  of  opinion  that  the  damages  were  excessive,  the  rule  was 
discharged,  without  costs,  on  the  plaintiff  consenting  to  reduce  the  damages 
to  501. 

Drclabation.  1 — ^Trespass  to  land  of  plaintiff.  2 — Conver- 
sion of  the  plaintiff's  sheep.      3 — Money  payable  for  money  paid 
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by  the  plaintiff  for  the  defendants  at  their  request^  and  for  money ^^^1_ 

received  by  the  defendants  to  the  use  of  the  plaintiff,  and  for     Mu&pht 
money  found  to  be  due  on  accounts  stated.  Ooldmak. 

The  particulars  of  plaintifPs  claim  under  the  money  counts 
were  as  follows: — 


1.  Mileage^  one  trip         

2.  Telegrams  and  postage 

3.  Selling 

4.  Poeseseion         

5.  Expenses  on  road        

6.  Horse      

7.  Mileage  of  man  in  charge  of  stock 

8.  Fotsession  for  3  days,  %  8s. ... 

9.  Drawing  advertisement 

10.  Pomidage  

11.  Man  in  possession       

12.  Advertisements 


L.  8.  d. 

3    7  0 

0  14  0 
110 

1  16  0 

2  11  0 
1  15  0 
8    7  0 

1  4  0 
0    5  0 

2  4  0 
7  0  0 
2    6  0 


27  10    0 
Plkas^  as  to  the  1st  and  2nd  counts.     1 — Not  guilty. 

2 — ^And  for  a  second  plea  the  defendants  as  to  the  first  and 
second  counts  say  that  before  any  of  the  alleged  trespasses  the 
defendants^  on  the  first  of  December^  1884,  in  the  Supreme  Court 
of  New  South  Wales^  by  the  judgment  of  the  said  Court,  recovered 
against  the  plaintiff  382.  12«.  bd.  And  thereupon,  the  judgment 
remaining  in  full  force  and  unsatisfied,  the  defendants  sued  out 
of  the  said  Court  a  writ  of  ^ri  facias  upon  the  said  judgment 
against  the  plaintiff,  directed  to  the  sheriff  of  New  South  Wales 
or  his  lawful  deputy,  whereby  Her  Majesty  the  Queen  com- 
manded the  said  sheriff  that,  of  the  goods  and  chattels,  moneys 
and  securities  for  money,  lands,  tenements  and  hereditaments, 
equities  of  redemption  and  equitable  interests  of  the  plaintiff  in 
his  bailiwick,  he  should  cause  to  be  levied  the  sum  of  38Z.  12«.  5d,, 
which  the  defendants  lately  in  the  said  Supreme  Court  recovered 
against  the  plaintiff,  whereof  the  plaintiff  was  convicted  together 
with  interest  on  the  said  sum  at  the  rate  of  8  per  cent,  from  the 
Ut  day  of  December,  1884,  on  which  day  the  judgment  aforesaid 
was  entered  up ;  and  that  he  should  have  that  money  with  such 
intorest  as  aforesaid  before  Her  said  Majesty  in  the  said  Court  at 
Sydney  immediately  after  th  e  execution  thereof,  to  be  i-endered 

Z  2 


836  CASES  AT  LAW.  [N.  S.  W.  B. 

1886.        l^y  ^]|3  defendants ;  and  that  he  shoald  do  all  sach  things  as  he 
Mu&PHT     was  aathorised  and  required  to  do  in  that  behalf ;  and  in  what 
Goldman,    nianner  he  should  have  executed  the  said  writ  he  should  make 
to  appear  to   Her  Majesty   at  Sydney  immediately   after  the 
execution  thereof ;  and  that  he  should  havo  there  this  the  said 
writ.     And  the  said  writ  was  duly  indorsed  with  a  direction  to 
the  said  sheriff  to  levy  4&L  2«.  lid.,  and  interest  on  38Z.  12«.  bd. 
at  the  rate  of  8  per  cent,  per  annum  from  the   1st  December^ 
1884^  besides  sheriff's  poundage  fees  and  other  expenses  of  the 
execution.     And  the  said  writ  so  indorsed  as  aforesaid  was  then 
delivered  to  the  sheriff  for  execution.     And  it  appearing  that  the 
place  where  the  said  writ  so  to  be  executed  was  situated  beyoud 
the  limits  within  which  the  sheriff  was  by  law  compellable  to 
execute  the  process  of  the  said  Gourt^  it  was  ordered  by  Mr. 
Justice  Innesy  one  of  the  Judges  of  the  said  Supreme  Court,  that 
the  sheriff  do   grant  his  special   warrant   to  William  Edward 
Simons   to  execute  the   said  writ.     And  thereupon   the* sheriff 
duly   made   his   special   warrant   directed  to   William  Edward 
Simons,  and  thereby  commanded  him  that  he  should  cause  to  be 
made  of   the   goods   and   chattels   of  the  plaintiff  in  the  said 
bailiwick  the  said  432.  2«.  lld.y  togethoi^  with  the  said  interest  at 
the  rate  aforesaid  on  38Z.  12s.  bd.,  so  that  the  sheriff  might  have 
that  money  and  interest  before  Her  Majesty's  justices  in  the  said 
Supreme    Court   at   Sydney  immediately  after  the    execution 
thereof  to  be  rendered  to  the  defendants.     And  the  said  special 
warrant  was  then  delivered  to  the  said  William  Edward  Simons 
to  be  executed,  and  thereupon  the  said  William  Edward  Simons 
by  virtue  of  the  said  writ  and  special  warrant  and  within  the 
said  bailiwick  of  the  said  sheriff,  entered  the  said  close  (the  said 
close  being  then  open)  in  order  to  seize  and  take,  and  did  then 
seize  and  take  the  said  sheep  of  the  plaintiff,  the  same  being 
then  in  the  said  close  and  in  the  bailiwick  of  the  said  sherifi^ 
for  the  purpose  of  levying  the  moneys  so  directed  to  be  levied  as 
aforesaid ;  which  are  the  alleged  trespasses  in  the  said  first  and 
second  counts  mentioned, 

3 — ^As  to  the  third    county  except  as  to   10I«   13».^  never 
indebted. 
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4 — As  to  the  said  IIZ.  14«.,  parcel  of  the  money  claimed  under       ^^^' 
the  third  count.     Payment  into  Court   of  lOZ.  13«.     This  pay-     Murpht 
ment  was  in  respect  of  items  1,  4,  5,  6  and  8  in  the  plaintifE^s    Goldman. 
particulars. 

BsPLiCATiON.  1 — Joinder  of  issue  upon  the  first,  second,  and 
third  pleas.  2 — As  to  the  second  plea : — That  the  plaintiff  sues 
not  only  for  the  trespasses  in  the  said  plea  attempted  to  be 
justified  but  for  the  said  trespasses  and  for  that  W.  E.  Simons 
in  the  said  plea  mentioned  remained  in  possession  and  committed 
the  trespasses  and  did  the  wrongs  in  the  first  and  second  counts 
of  the  declaration  mentioned  under  colour  of  the  writ  of  fieri 
fcbdaa  in  the  said  plea  mentioned  after  the  same  had  been 
satisfied  and  discharged.  3 — ^As  to  the  fourth  plea,  that  the 
sum  paid  into  Court  is  not  enough. 

From  the  evidence  given  at  the  trial,  before  his  Honour  Mr. 
Justice  Windeyer,  on  April  20th,  at  the  Maitland  Circuit  Court, 
it  appeared  that  the  defendants  brought  an  action  against  the 
plaintiff,  and  signed  judgment  for  31 Z.  58.  6d.  and  costs.  On 
December  2nd,  a  writ  of  fieri  facias  on  the  above  judgment  was 
issued. 

On  December  27th,  Simons,  a  special  bailiff,  duly  appointed 
on  the  application  of  the  defendants,  went  with  two  men  to  the 
plaintiff's  selection  near  Narrabri  to  execute  the  writ.  Simons 
left  one  of  the  men  in  possession,  and  in  company  with  the  plain- 
tiff and  the  other  man  returned  to  Narrabri.  On  January  1st 
the  plaintiff  paid  the  bailiff  51 Z.,  and  obtained  a  receipt  in  the 
following  terms :  "  I  have  this  day  received  from  Daniel  Murphy, 
of  Millie  View,  the  sum  of  51Z.  by  cheque,  on  account  of  A.  Gold- 
man and  Co.  (Signed)  W.  B.  Simons,  sheriff's  officer.'*  The 
plaintiff's  evidence  was  that  the  amount  then  demanded  by 
Simons  was  5lZ.  7s.  lid.,  and  that  Simons  agreed  to  accept  the 
51  J.  in  full  discharge  of  the  writ.  The  next  day,  according 
to  plaintiff's  evidence,  Simons  said  that  he  had  made  a  mistake 
of  61.,  which  the  plaintiff  refused  to  pay.  Simons  thereupon  went 
to  the  plaintiff's  selection,  and  sold  sheep  which  realised  27Z.  10s. 

The  evidence  for  the  defendants  was  that  the  amount  of  the 
writ  with  bailiff's  charges  up  to  January  1st  was  56Z.  Os.  lid., 
and  that  51 Z.  was  a  payment  on  account  only.     The  total  amount 
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1886.  of  the  bailifPs  charges  was  35Z.  17«.,  made  up  of  the  items  in  the 
Mi  &PHT  plaintiff's  particnlars,  and  the  bailifPs  mileage  61.  14^^  and  costs 
Goldman.    ^^  executing  writ  11.  la. 

The  jury  returned  a  verdict  for  the  plaintiff  with  16i.  la. 
damages  for  the  bailiff's  overcharges,  and  lOOZ.  general 
damages. 

A  rule  nisi  to  enter  a  nonsuit  or  for  new  trial  was 
granted  on  the  following  grounds : — 1 .  That  the  verdict  was 
against  evidence.  2.  That  the  damages  were  excessive.  8. 
That  his  Honour  should  have  received  the  evidence  which  was 
tendered  by  the  defendants  to  show  that  the  charges  made  by 
Simons  were  reasonable,  and  in  accordance  with  the  practice  of 
the  sheriff's  office.  4.  That  his  Honour  ought  to  have  directed 
a  nonsuit  in  respect  to  the  plaintiff's  claim  for  damages  for 
anything  done  or  omitted  by  Simons  after  January  Ist,  1885, 
the  date  of  the  alleged  satisfaction  by  the  plaintiff  of  the  writ 
of  fieri  facias  issued  by  the  defendants.  5.  That  his  Honour 
ought  to  have  directed  the  jury  that  if  they  believed  the  case 
for  the  plaintiff,  the  defendants  were  not  liable  for  anything 
done  or  omitted  by  Simons  after  January  1st,  1885,  the  date  of 
the  alleged  satisfaction  by  the  plaintiff  of  the  writ  of  fieri  facias 
issued  by  the  defendants. 

Wise,  for  the  defendants,  now  moved  to  make  the  rule 
absolute.  The  fees  demanded  by  the  bailiff  were  no  more  than 
he  had  a  right  to  receive.  The  practice  has  been  to  charge  Is. 
for  mileage  and  8s.  a  day  for  possession  money ;  and  the  Court 
will  give  effect  to  that  practice  :  Laza/rus  v.  Stutchhury  (1). 

[Sir  J.  MAftTiN,  C.J.  That  was  a  case  where  there  was  a 
variance  between  an  Act  of  Parliament  and  a  rule  of  this 
Court.] 

In  1884  the  Judges  fixed  the  bailiffs'  fees  at  9d.  for  mileage 
and  4^.  a  day  possession  money;  but  by  15  Vic.  No.  17,  this 
power  is  taken  away  from  the  Judges.  No  scale  of  fees  has 
been  made  under  that  Act.     The  old  list    of    fees   is   very 

(1)  Ante,  p.  328, 
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imperfect.     No  fees  are  fixed  for  poundage,  the  right  to  which        i*^- 
ia  given  by  27  Eliz.  c.  4:  Davies  v.  Oriffitha  (2).     This  shows     Mubpht 
that  in  all  cases  where  no  fees  are  fixed  the  bailiff  is  entitled  to    goldiiam. 
demand  snch  fees  as  are  authorised  by  the  practice  of  the  Court. 
At  any  rate,  evidence   of    what  were   the   customary  charges 
was  admissible  in  mitigation  of  damages. 

But  even  if  the  bailiff  demanded  fees  to  which  he  was  not 
entitled,  the  defendants  are  not  liable.  Accordingto  the  plaintiff's 
own  showing  he  made  a  payment  in  full,  and  so  satisfied  the  writ, 
and  the  bailiff,  by  receiving  fees  which  he  was  not  justified  in 
demanding,  exceeded  his  duty :  Brotpn  v.  Copley  (3)  ;  Orowder 
V.  hmg  (4) ;  Wood  v.  Finnis  (5).  When  payment  is  made  by 
the  execution  debtor  the  writ  is  exhausted,  and  the  responsi- 
bility of  ih.e  sheriff  for  the  act  of  the  bailiff  ceases  :  Oregory  v. 
Ootterell  (6). 

Sogers,  for  the  plaintiff,  showed  cause.  The  writ  is  not 
exhausted  until  satisfaction  is  entered  on  it:  Edmunds  v. 
Watson  (7).  But  the  defendant  is  liable  because  what  was  done 
by  the  bailiff  was  under  colour  of  the  writ :  Smart  v.  Hutton 
(8);  Scarfs  v.  Halifax  (9) ;  Bv/rton  v.  Le  Oros  (10).  The  damages 
are  not  excessive,  since  in  addition  to  the  discomfort  to  the 
plaintiff  of  having  his  goods  seized,  his  sheep  were  driven  about 
just  before  lambing,  and  from  758  ewes  he  had  only  152  lambs. 

Wise  in  reply. 

Sib  J.  Mabtin,  C.J.  In  this  case  a  writ  of  fieri  facias  was  Martin  0 J< 
issued  against  the  present  plaintiff,  who  resides  some  60  miles 
from  Narrabri.  The  writ  was  entrusted  to  a  special  bailiff,  the 
distance  being  greater  than  that  within  which  the  sheriff  was 
bound  to  execute  process.  In  such  a  case  the  person  procuring 
the  appointment  of  the  special  bailiff  becomes  liable  for  the  act 

(2)  7  Dowl.  204.  (6)  5  E.  &  B.  581  s  25  L.J.  Q.B.  33; 

(3)  8  Scott,  N.B.  350 ;  2  D.  ft  L.  332 ;    2  Jur.  N.S.  16. 

7  M.  &  G.  558  ;  13  L  J.  C.P.  164.  (7)  7  Taunt.  6. 

(4)  8  B.  ft  C!.  598.  (8)  8  A.  &  £.  668  ;  2  N.  &  M.  426. 

(5)  7  Ex.  362  ;  21  L  J.  Ex.  138.  (9)  7  M.  A  W.  288. 

(10)  34  L.J.  Q.B.  91. 
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^^^- of  the  person  so  appointed^  in  the  same  way  as  the  sheriff  would 

MuBPHT     be  liable  for  what  was  done  by  his  bailiff. 

Goldman.  ^^  appears  that  the  special  bailiff  went  ont  to  where  the  plain- 
Martin  C.J.  tiff  resided^  and  left  a  man  in  charge  and  returned  to  Narrabri. 
Then  an  arrangement  was  made^  and  the  present  plaintiff  paid 
the  bailiff  51Z.,  for  which  he  got  a  receipt  in  the  following 
terms  : — "  I  have  this  day  received  from  Daniel  Murphy,  of 
Millie  View,  the  sum  of  fifty-one  pounds,  by  cheque,  on  account 
of  A.  Goldman  and  Co.  (Signed)  W.  E.  Simons,  sheriff's 
officer.*'  It  is  an  ambiguous  kind  of  document.  It  is 
contended  that  this  was  an  acquittance  or  full  discharge 
of  the  writ.  On  the  other  hand,  it  is  said  that  it  is  nothing 
more  than  a  receipt  for  money  paid  to  Goldman  and  Co.  It 
became  a  question  for  the  jury  whether  it  was  accepted  by  the 
•  special  bailiff  in  satisfaction  of  the  writ,  or  whether  it  was  only 
a  receipt  for  so»  much  money  paid.  That  being  so,  it  is  con- 
tended that  the  jury  must  have  believed  that  it  was  a  payment 
in  full. 

Subsequently  the  bailiff,  thinking  it  was  not  a  payment  in 
full^  made  a  second  levy,  and  levied  upon  some  sheep  and  sold 
goods  which  realised  27Z.  10«.  For  this  second  levy  this  action 
was  brought  for  the  trespass  to  land  and  trover  and  detinue  of 


At  the  trial  at  Maitland  the  jury  found  a  verdict  for  the 
plaintiff  for  16Z.  Is.  for  overcharges  and  1002.  general  damages. 

Now  a  new  trial  is  moved  for  on  several  grounds — ^that  the 
verdict  is  against  evidence,  that  the  damages  are  excessive,  and 
that,  admitting  that  there  was  an  overcharge  for  the  bailiff's 
expenses,  yet  the  defendants  ought  to  have  been  allowed  to  give 
evidence  of  a  practice  in  the  sheriff's  office  of  several  years' 
standing,  to  show  what  were  the  customary  charges. 

The  defendants  paid  into  Court  lOZ.  I3s.,  thereby  admitting 
that  there  was  an  overcharge.  We  are  of  opinion  that 
the  Judge  was  not  in  error  in  excluding  the  evidence. 
The  damage  sustained  by  the  plaintiff  would  be  quite 
irrespective  and  independent  of  any  such  practice.  We  cannot 
see  how  the  damages  could  be  legitimately  cut  down  by  proof 
of   this    practice.     We    think    the    Judge    was   not   wrong   in 
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ezclading  the  evidence.     Moreover,  if  there  is  such  a  practice,        1^^- 
it  is  in  .direct  opposition  to  the  express  rule  of  this  Court.  Murpht 

Now,  as  to  the  verdict  being  against  evidence,  it  is  contended  qoldican 
that  the  defendant  was  not  liable  for  what  the  bailiff  did  after  Martin  C.J. 
the  exhaustion  of  the  writ ;  that  the  writ  was  at  an  end  by  the 
payment  of  this  money ;  that  nothing  could  be  done  except  by 
issuing  another  writ ;  and  that  what  the  bailiff  did  was  on  his 
own  responsibility.  We  are  of  a  contrary  opinion.  Several 
cases  were  referred  to,  and  we  have  the  law  clearly 
laid  down  in  Archbold  (12th  ed.)  at  p.  19,  where  it  is  said  : — 
"  The  sheriff  is  civilly  liable  for  whatever  the  bailiff  improperly 
does  under  colour  of  the  writ;  and,  therefore,  the  sheriff  is 
liable  if  the  officer  take  a  person  under  a  fieri  facias.  But  if  the 
act  complained  of  be  neither  expressly  sanctioned  by  the  sheriff, 
nor  impliedly  committed  by  his  authority,  the  sheriff  is  not 
liable.^'  The  whole  law  is  there  stated  in  two  or  three  sentences. 
The  difficulty  is  in  the  application  of  it. 

It  does  seem  hard  to  reconcile  what  Baron  Parke  says  in 
Smart  v.  Hutton  (8)  and  Wood  v.  Finnia  (5).  But  we  have  to 
look  at  the  circumstances  of  each  case.  It  appears  to  us  that 
the  defendant  is  responsible  for  what  was  done  by  the  bailiff. 
He  is  liable  unless  it  is  manifest  that  what  the  bailiff  did  is  not 
imder  colour  of  the  writ.  The  defendant  is  the  person  who  steps 
into  the  position  of  the  sheriff.  He  gives  the  bailiff  power  to 
act,  and,  like  the  sheriff,  he  is  liable. 

As  to  the  damages  being  excessive,  the  learned  Judge  who 
presided  at  the  trial  is  of  opinion  that  they  were  excessive.  I 
think  there  was  not  the  amount  of  injury  sustained  to  justify 
the  damages  given  here.  These  sheep  which  were  sold  were 
bought  in  by  a  friend  ;  and  it  is  absurd  to  value  lambs  that  are 
not  pedigree  lambs  at  89.  a  head.  I  think,  therefore,  that  unless 
the  plaintiff  consents  to  the  damages  being  reduced  to  50Z.  the 
rule  must  be  made  absolute. 

Sib  6.  Innes,  J.,  concurred.  inntn  J. 

The  plaintiff  consented  to  reduce  the  damages  by  50Z. 

Rule  discharged,  without  costs. 

Attorney  for  plaintiff :  R.  W.  Thompson,  by  /.  M.  Thompson, 
Attorney  for  defendants  ;  Vale^  by  A'Bechett, 
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1886.  St  parU  MEABUBN. 


Innea  J. 


Aug,  13.       QtMrantine  Law$  Amendment  Act  (17  Vic.  No,  29),  aeetiom  6  4*  7— Burden  ^ 
proving  absence  of  knowledge  that  person  was  suffering  from  an  infectious 
Martin  C.J.  disease, 

Windeyer  J. 
r5?^  T  ^  *  prosecution  under  sections  6  &  7  of  the  Act  17  Vic.  No.  29,  for  bringing 

higher  up  the  harbour  than  Pinchgut  Island  a  Tessel  having  an  infectious 
disease  on  board,  the  burden  lies  on  the  defendant  to  prove  that  he  had  no 
knowledge  of  the  presence  of  an  infectious  disease  on  board  the  vessel.  The 
defendant  must  show  a  degree  of  ignorance  sufficient  to  excuse  him. 

Prohibition.  The  applicant,  Jolin  E.  Meabnra,  master  of  the 
8.8.  Gunga,  was  charged' on  an  information: — "That  on  the 
25th  September,  1885,  a  certain  vessel — to  wit,  the  steamer 
Ganga — arriyed  in  the  harbour  of  Port  Jackson  from  parts 
beyond  the  seas — ^that  is  to  say,  from  the  port  of  Melbourne,  in 
the  colony  of  Victoria — and  was  brought  higher  up  the  said 
harbour  than  Pinchgut  Island  before  the  health  officer  had 
boarded  the  said  steamer  and  admitted  her  to  pratique;  that 
one  John  E.  Meaburn  was  the  master  of  the  said  steamer  and  in 
charge  thereof  at  the  time  of  her  said  arrival  in  the  harbour 
above  Pinchgut  Island.  That  at  the  time  of  her  arrival  there 
was  an  infectious  disease  on  board  the  Gunga,  that  is  to  say^ 
one  Frank  Bosse,  a  seaman  on  board  the  said  vessel,  was  at  the 
time  of  the  arrival  of  the  said  vessel  in  the  harbour  of  Port 
Jackson  as  aforesaid  suffering  from  an  infectious  disease  known 
as  smallpox/' 

The  charge  was  heard  by  Mr.  Yates,  S.M.  The  evidence  for 
the  prosecution  established  the  charge  as  laid  in  the  information; 
and  that  the  sailor  had  been  ill  on  the  voyage  from  Sydney  to 
Melbourne  and  again  on  the  return  voyage  to  Sydney. 

Evidence  was  given  in  defence  to  show  that  the  master  had  do 
knowledge  that  the  illness  from  which  the  sailor  suffered  was 
smallpox  or  any  infectious  disease;  but  that  he  supposed 
he  was  suffering  from  venereal  disease.  The  sailor  went  ashore 
at  Melbourne  and  consulted  a  doctor,  who  gave  him  medicine. 
It  was  a  rule  of  the  company  that  the  company  pays  for  medical 
attendance  on  the  men,  except  where  the  disease  is  venereal.   It 
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was  stated  that  the  vessel  had  not  called  at  any  port  where  there       198^- 

was  smallpox.  JSb  parte 

The  magistrate  convicted  the  applicant^  and  fined  him  20Z.  burn. 

A  role  nisi  for  a  prohibition  was  granted  on  the  ground  that 
the  evidence  showed  that  the  applicant  had  no  knowledge  that 
the  seaman  was  suffering  from  smallpox  or  any  other  infectious 
disease. 

Eeydon  now  moved  to  make  the  rule  absolute.  The  prosecu- 
tion must  establish  that  the  uili.ster  knew  or  could  be  reasonably 
expected  to  have  known  that  the  man  was  suffering  from  an 
infectious  disease.  Here  the  evidence  showed  that  he  believed 
he  was  suffering  from  another  disease^  not  infectious  :  Maxwell 
on  Statutes,  p.  118;  Nichols  v.  Hall  (1)  ;  Dickenson  v.  Fletcher 
(2)j  Oore  Y.  James  (3). 

[Sib  J.  Maktin,  C.J.,  referred  to  B.  v.  Marsh  (4).] 

Elles,  who  appeared  to  show  cause^  was  not  called  upon. 

Sib  J.  Mabtin^  O.J.  The  present  applicant  was  fined  for  a  Mariin  C.J. 
violation  of  the  6th  &  7th  sections  of  the  Quarantine  Laws 
Amendment  Act  {5),  on  an  information  which  charged  him  with 
bringing  a  vessel^  of  which  he  was  the  master^  higher  up 
the  harbour  than  Pinchgut  Island  before  the  health  officer  had 
boarded  her  and  admitted  her  to  pratique^  such  vessel  having 
on  board  a  person  suffering  from  an  infectious  disease. 

(1)  L.B.  8  C.P.  322.  on  conviction  of  such  offence  before 

(2)  L.B.  9  C.P.  1.  any  two  Justices  of  the  Peace  forfeit 

(3)  L.B.  7  Q.B.  135.  and  pay  any  sum  not;  exceeding  lOOZ." 

(4)  2  B.  &  C.  717.  Section  7  enacts  r    "  The  provisions 

(5)  17  Vic.  No.  29,  section  6,  enacts :  contained  in  the  last  preceding  clause 
"  Ko  Teesel  arriving  in  the  harbour  of  shall  not  .  .  .  apply  to  any  vessels 
Port  Jackson  from  parts  beyond  the  arriving  from  any  of  the  Australasian 
leas  (except  as  provided  by  the  next  colonies  or  New  Zealand,  unless  at  the 
iection  hereof  in  respect  of  vessels  time  of  the  arrival  of  any  such  vessel, 
from  the  Australasian  colonies)  shall  or  within  fourteen  days  previously 
be  brought  higher  up  the  harbour  thereto,  there  shall  have  been  an 
thin  Pinchgut  Island.  .  .  .  And  if  infectious  disease  on  board  thereof 
an;  person  shall  offend  against  the  .  .  ." — 1  01.  Stat,,  p.  1878, 
proiisions  of  thi9  enactment  he  shall 
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1886.  These  two  sections,  taken  together^  show  that  the  bringing  of 

Sxpaiie     a  vessel,  having  on  board  a  person  suffering  from  an  infections 
„    ..  ^  I    disease,  above  Pinchi?ut  Island,  is  an  offence.     It  is  not  stat<ed  in 

Marhn  C.J.        ,  "  ^ 

this  enactment  that  it  is  necessary  in  order  to  ensure  a  conviction 
that  it  must  be  made  out  affirmatively  that  this  was  done 
intentionally.  This  enactment  does  not  say  that  the  burden  of 
proving  that  the  defendant  knew  that  this  disease  was  on  board- 
lies  on  the  prosecution.  But  the  magistrate  came  to  the  con- 
clusion that  the  applicant  brought  his  vessel  above  Pinchgut 
Island,  and  that  there  was  such  disease  on  board.  Evidence 
was  gone  into  for  the  purpose  of  showing,  that  although  a  person 
was  on  board  suffering  from  an  infections  disease,  yet  the 
present  applicant  did  not  Ynxo^  of  it.  The  magistrate,  however, 
thought  otherwise. 

The  point  which  we  have  to  determine  is  whether  the  evidence 
showed  that  the  defendant  had  no  knowledge  that  the  seaman 
whose  name  was  mentioned  was  suffering  from  an  infections 


It  seems  to  me  that  the  true  principle  applicable  to  oases  of 
this  sort  is  correctly  stated  in  the  4th  edition  of  PcUey  on 
Oonvictions,  citing  this  passage  from  the  judgment  of  Bayley, 
J.,  in  R,  V.  Marsh  (6) : — ^^  Then  as  to  knowledge,  the  clause 
itself  says  nothing  about  it.  If  that  had  been  introduced, 
evidence  to  establish  knowledge  must  have  been  given  on  the 
part  of  the  prosecutor;  but  under  this  enactment,  the  party 
charged  must  show  a  degree  of  ignorance  sufficient  to  excuse 
him.''  In  this  enactment  it  is  not  stated  that  in  order  to 
warrant  a  conviction  it  must  be  shown  that  the  defendant  acted 
knowingly.  It  is  for  the  defendant  to  show  such  circumstances 
as  will  establish  such  a  degree  of  ignorance  as  will  excuse  him. 

The  magistrate  thought  that  such  circumstances  were  not 
proved.  Where  the  question  is  one  of  fact  to  be  determined  by 
the  Court  below,  it  is  not  for  us  to  interfere,  provided  there  be 
any  evidence  at  all  in  support  of  the  finding  of  the  magistrate. 
If  we  were  to  review  the  finding  in  this  case  as  to  matters  of 
fact  we  should  think  that  there  was  not  evidence  of  such  a 
degree  of  ignorance   on  the  part  of  the   applicant  as  would 

(6)  2  B.  &  C.  717. 
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excuse  him.     The  man  was  ill  daring  the  voyage  from  Sydney        1886. 

to  Melbourne   and   on   the  return  voyage  from  Melbourne  to     Ex  parte 

Sydney.     When   he   arrived    at    Sydney    it    was    foand    that 

he  was  suffering  from  smallpox.    The  magistrate  having  decided 

the  matter  of  fact^  we  will  not  re-open  it ;  but  even  if  we  did, 

there  was  sufficient  evidence  to  support  his  finding  as  to  the 

&ct8. 

WiNDEYEB,  J.  I  am  of  the  same  opinion.  It  would  be  WindeyerJ. 
impossible  in  a  vast  majority  of  cases  for  the  prosecution  to  give 
evidence  to  show  that  the  person  charged  with  a  breach  of  the 
(Quarantine  Act  acted  knowingly.  Unless  it  were  shown  that 
the  captain  had  a  large  degree  of  medical  knowledge,  it  would 
be  impossible  to  show  that  he  knew  that  the  disease  from  which  the 
person  on  board  his  vessel  was  suffering  was  smallpox.  The  object 
of  the  Act  being  to  keep  infectious  diseases  from  the  city,  the 
responsibility  of  finding  out  whether  there  are  persons  on  board  a 
vessel  suffering  from  such  diseases  is  thrown  on  the  persons 
bringing  them  in  their  vessels.  It  is  said  that  it  would  be  a  hard 
thing  to  put  this  statute  in  force  against  a  person  who  had  acted 
innocently.  In  this  case,  however,  there  was  ample  knowledge 
by  the  appellant  of  circumstances  which  ought  to  have  shown 
him  that  it  was  not  safe  to  bring  his  vessel  into  such  close 
proximity  to  the  city. 

Sib  6.  Innes,  J.,  concurred.  Jmies  J. 

Rule  discharged,  with  costs. 

Attorneys  for  applicant :  Daintrey  8f  Oilder. 

Attorney  for  the  respondent :   Williams,  Crown  solicitor. 
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1886.         THE  NORTH  ILLAWARRA  COAL  COMPANY  v,  THE  COMMISSIONER 

-   ;      ^  -  FOB.  RAILWAYS. 

Aug,  27. 

Taxation  of  cotta — Second  counsel — Court  toiU  review  disaUowauce  6y 
Martin  C.J.  ProtJumotary. 

and 
Imnet  J,  Where  the  Prothonotary  disallowed  the  costs  of  second  coonsel  for  the 

defendants  in  an  arbitration  in  which  the  plaintiff  claimed  138,00(K.,  the  Coait 
ordered  a  renew  of  taxation. 

Review  of  taxation.  Appeal  from  an  order  of  Mr.  Justice 
Windeyer,  in  Chambers^  granting  an  application  made  on  behalf  of 
the  defendant  to  review  the  decision  of  the  Prothonotary,  who  had 
disallowed  the  fees  of  brief  and  refreshers  of  the  second  connsel 
for  the  Crown  in  an  arbitration  matter  between  the  above  parties 
in  which  the  plain tifEs  claimed  compensation  for  the  resumption 
of  their  land  for  railway  purposes. 

It  appeared  from  the  affidavits  that  the  arbitration  lasted  nine 
days ;  that  the  plaintiffs  claimed  138,000Z.,  and  were  awarded 
1 2,000Z.  The  defendant's  bill  of  costs,  amounting  to  807Z.  Is.  M., 
had  been  taxed  down  to  327Z. 

Nash  for  the  plaintiffs  (appellants).  The  Prothonotary  having 
exercised  his  discretion  by  disallowing  the  fees  of  second  counsel, 
the  Court  will  not  review  it.  Burton  v.  Burton  (I) ;  JBe  Jfocno- 
mara's  costs  (2);  Bigney  v.  Dangar  (3);  Christie  v.  Hoshins  (4). 

[Sir  J.  Martin,  C.J.  The  case  of  Grindall  v.  Oodman  (5)  is 
antagonistic  to  Burton  v.  Burton  (1).] 

0.  B,  Stephen^  for  the  defendant  (respondent),  was  not  called 
upon. 

[He  cited  the  following  cases  in  Chambers :  Kirkwood  v.  Webster 
(6) ;  InreLafitte  (7);  Sinclair  r.  G.  W.  Railway  Oo.  (8).] 

(1)  29  L  J.  Ex.  292.  (5)  6  Dowl.  Pr.  Cas.  378. 

(2)  5  N.S.W.  L.R.  847.  (6)  9  Ch.  Diy.  239. 

(3)  2  8.C.R.  9.  (7)  L.R.  20  Eq.  250. 

(4)  S.M.H.  9  May,  1882.  (8)  L.B.  5  C.P.  135. 
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Sib  J.  Martin^  C.J.     It  is  not  the  fact  as  contended  by  Mr.        1886. 
Nash,  that  the  discretion  of  the  Prothonotary  will  never  be  inter-        Thi 

fered  with  where  he  disallows  the  fees  of  one  or  two  or  more  ii.i^^]^|^ 

counsel .  Coal  Co. 

V, 

The  true  rule  is  laid  down  in  Grindall  v.  Oodman  (5  Dowl.  Pr.    Th«  Com. 
Cas.  378)  by  Pattersony  J.  (9).  Now  we  have  the  facts  before  us  on    ^s^wk^h. 
affidavits.     It  appears  that  the  case  is  one  of  considerable  magni-   Martin  C.J. 
tade^  the  claim  amounting  to  over  lOO^OOOZ.     It  is  a  case  where 
two  counsel  ought  to  be  allowed.     I  cannot  see  how  the  Prothono- 
tary could  have  had  any  doubt  about  the  matter.     This  applica- 
tion ought  to  be  discharged. 

Sib  6.  Innes^  J.     I  am  of  the  same  opinion.  inne*  J. 

Rale  discharged,  vnth  costs. 

Attorneys  for  appellants  :  Norton  8f  Oo. 

Attorney  for  respondent :  Williams,  Crown  solicitor. 

(9)"  I  am  always  unwillinf;  to  interfere  have  no  knowledge,  and  as  to  which, 

vith  the  master's  taxation,  as  to  the  therefore,  I  can  form  no  opinion.  Here, 

mattert  peculiarly  within  his  discretion,  however,  I  can  jud^e  of  the  question 

especially  where  it  has  been  applied  to  in  dispute.    It  seems  to  me  that  two 

questions  of    amount.    In    many  in-  counsel     ought     to     hare     been    al- 

•tances  they  are  matters  of  which  I  lowed." 


BEGINA  V.  AH  TOW  and  Othbbb.  j^i   ^q 

Criminal  law— 10  Will.  IIL  cap.  2S— Lottery— Pak-ah-pu. 

Upon  an  information    laid   under  10  Will.  HI.  cap.  23  (1)  the  prisoners   jp^n^i^g,.  j 
(Ohinamen),  who  kept  a  pak-ah-pu  house,  i.e.,  a  house  where  the  Chinese  game  and 

of  pak-ah-pa  ia  played,  were  convicted  of  keeping  a  lottery,  Innes  J. 

Seld,  that  they  were  rightly  conyicted.  Pak-ah-pu,  though  a  oomplicated 
ooQtriTanoe,  being  a  concern  in  which  persons  can  obtain  prizes  by  chance,  is  a 
lottery. 

Spbcial  CASS  stated  by  Mr.  District  Conrt  Judge  DowUng. 
''  The  prisoners  (Chinamen)  were  charged  at  the  last  Quarter 
Sessions^  holden  at  Darlinghurst^  with  the  offence  of  keeping  a 
(1)  10  ft  11  Will.  lU.  c.  17  in  Buffhead. 
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1886.  lottery  contrary  to  Act  of  Parliament.  The  only  witness  in  the 
Bboina  case  was  Sergeant  Keating,  who  proved  that  the  prisoners  lived 
Ah  Tow  ^^  Goulburn-street.  '  On  the  14th  Pebrnary,'  he  said,  '  I  went 
to  that  house,  and  downstairs  bought  of  a  Chinaman  there  a 
ticket  for  Is,  6d.  which  was  in  the  same  state  as  exhibit  ^^A."  is 
now.  I  then  marked  ofE  ten  characters  as  they  are  now  marked 
off  in  exhibit ''  fi.''  I  marked  off  ten  characters  at  random.  A 
Chinaman  told  me  something,  and  in  consequence  I  went  up- 
stairs (with  another  constable)  into  a  room  12  feet  by  10  feet. 
A  portion  was  railed  off  to  the  ceiling.  Four  feet  from  the 
ground  was  solid  wood,  above  that  was  trellis  work.  There  was 
a  table  in  the  room,  a  cash  box,  Chinese  tickets,  a  book,  a  jar, 
and  four  bowls.  I  saw  the  three  prisoners  there  in  the  room 
behind  the  screen.  Ah  Tow  was  standing  at  a  white  board 
which  was  on  a  tripod  against  the  wall.  He  was  arranging  some 
characters  there  which  corresponded  with  those  on  exhibit  ''A." 
only  they  were  separate — detached.  These  separate  characters 
were  stuck  by  means  of  paste  on  that  board.  The  tickets 
bought  are  all  the  same,  and  can  be  bought  anywhere.  Ah  Tow 
took  each  ticket  off  that  board  and  folded  them  into  a  ball,  and 
placed  them  in  an  earthenware  jar,  which  was  3  in.  by  9  in. 
When  the  80  were  in  the  jar  he  stirred  them  up.  This  done  he 
got  the  four  bowls,  and  took  each  ball  and  placed  it  alternately 
in  the  bowls  until  he  got  20  in  each  bowl.  After  the  80  balls 
were  in  the  four  bowls  he  counted  to  see  if  the  20  were  there. 
He  then  took  four  pieces  of  wood  covered  up  with  paper,  having 
a  number  or  character  on  each,  and  put  one  into  each  bowl.  He 
then  put  four  pieces  of  paper  with  similar  characters  to  those  on 
the  wood,  carefully  folded  up,  so  as  to  hide  the  character. 
These  four  pieces  of  paper  he  put  into  a  tin  dish,  and  Ah  Tow 
then  asked  a  Chinaman  to  draw  one  paper  out  of  the  dish.  It 
was  opened,  and  then  exposed  to  view.  Ah  Tow  then  made  a 
search  in  the  four  bowls  for  the  corresponding  character.  This 
done,  all  the  other  bowls  were  discarded.  Ah  Tow  then  took 
each  piece  of  paper  and  sang  out  something  to  the  other  two 
prisoners,  who  pasted  each  of  the  twenty  characters  on  the  board 
from  whence  they  were  taken.  At  the  same  time  the  other  two 
prisoners  took  down  in  writing  the  numbers  on  the  board^  as 
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called  out,  and  marked  oft  each  number  as  read  out,  as  is  marked  1^*86. 
on  exhibit  '*  C/*  Charles  Torse  and  the  other  prisoners  marked  Rtcina 
off  the  twenty  characters  in  the  lucky  bowl.  You  then  proceed  j^^  'p^^. 
down  stairs  with  your  ticket  in  your  hand,  exhibit  it,  and  a 
ticket  they  have  marked  off,  and  present  it  to  a  Chinaman 
downstairs,  and  he  marks  off  in  red  the  successful  characters  you 
have  marked  off.  When  you  get  your  ticket  you  can  mark  off 
ten  characters  for  6d.,  twenty  for  3«.,  and  fifteen  for  Is.  6d.  If 
you  succeed  in  marking  off  five  of  the  characters  left  in  the  bowl 
you  are  entitled  to  Is.  2d.,  and  so  on.  You  may  win  70L  If  you 
mark  off  six  you  get  lis.;  seven,  31.  I6s.;  eight,  211.;  nine, 
37/.  10s,  When  I  was  there  there  were  three  or  four  people 
playing.  You  can  keep  your  ticket  and  present  it  afterwards. 
The  odds  are  300  to  1  against  you.  Europeans  buy  tickets* 
The  hour  of  drawing  is  mentioned.  The  winning  numbers  are 
published,  and  you  can  see  whether  you  have  won  or  not.  The 
other  constable  won  Is.  2d.  Exhibit  "D."  is  the  winning  ticket. 
When  you  get  your  ticket  you  exercise  your  own  choice  what 
number  you  leave  on  or  strike  off.  If  five  or  more  characters 
marked  off  are  left  in  the  bowl  you  are  entitled  to  a  prize.  It 
does  not  matter  how  many  tickets  are  out,  the  game  can  be 
played  with  3  or  300  tickets,  and  the  prizes  are  the  same. 
Prisoners,  in  fact,  stake  Is.  2d.  to  your  6d.,  and  so  on  in  propor- 
tion. The  bank  stakes  the  cfibsh.  The  bank  is  in  good  repute, 
and  the  game  is  fairly  conducted,  and  the  Chinamen  take  care 
to  let  the  visitors  outside  the  rails  see  that  all  is  done  fairly.' 

"  After  the  jury  had  retired  I  was  asked  by  Mr.  Foster,  who 
appeared  for  the  prisoners,  to  rule,  that  unless  the  tickets  sold 
by  the  prisoners  might  by  some  chance  have  entitled  the  buyer 
to  a  prize,  without  any  act  to  be  done  to  them  in  the  discretion 
of  the  buyer,  the  proceeding  was  not  a  lottery.  I  was  further 
asked  to  tell  the  jury  there  was  no  evidence  of  a  lottery  or  of 
keeping  a  lottery.  I  did  not  so  rule,  but  did  tell  the  jury  that, 
if  they  believed  the  evidence,  it  was  a  lottery,  and  the  defendants 
were  the  keepers  thereof.  The  prisoners  were  all  found  guilty 
and  were  sentenced,  but  execution  of  the  judgment  was  respited 
until  the  determination  of  the  point  reserved.  I  agreed  to  re- 
serve the  following  question  for  the  consideration  of  their  Uonours 
N.8.WJfc.,  Vol.  VII.,  Law.  2  A 
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1886.        the  Judges  : — Whether  an  the  facts  above  proved  the  prisoners 
Kbgxna      could  be  found  guilty  of  keeping  a  lottery  ?  ^' 

V. 

Ah  Tow, 
Jui  30  M'OuUoch  for  the  Crown.     The  prosecution  was  based  on  B. 

V.  Ornwshaw  (2). 

W.  J,  Foder  for  the  prisoners.  The  game  which  the  prisoners 
are  charged  with  playing  does  not  amount  to  a  lottery.  In 
every  case  in  which  a  game  has  been  decided  to  be  a  lottery, 
tickets  have  been  issued  for  prizes.  According  to  dictionary 
definitions,  no  skill  whatever  is  required  in  a  lottery ;  it  is 
entirely  a  matter  of  chance.  "  Pak  ^'  means  pigeon  ;  "  pu " 
means  ticket.  "Shang-pu"  is  the  Chinese  name  for  an  ordinary 
lottery  with  prizes.  In  pak-ah-pu  a  ticket  can  be  bought  any- 
where, and  does  not  entitle  the  holder  to  a  prize :  it  merely 
entitles  the  holder  to  have  certain  characters  or  numbers  marked 
upon  it.  The  holders  have  to  find  out  which  characters  won 
last,  on  which  line  they  were  and  so  on;  and  the  choice  of 
numbers  involves  a  scientific  calculation  of  the  doctrine  of 
chances  in  which  a  man  must  exercise  his  judgment.  There  is 
no  drawing  of  tickets.  He  carefully  selects  a  number  or  cha- 
racter, and  backs  its  chance  of  winning.  If  he  wins,  he  wins  on 
the  strength  of  his  judgment,  as  a  man  wins  a  bet.  It  is  not  a 
lotteiy  like  a  sweepstake  on  a  horse  race,  where  no  act  of 
judgment  is  required.  It  was  not  decided  in  R,  v.  Li  Chi  (3)  that 
pak-ah-pu  was  a  lottery.  There  was  a  mere  intimation  of  opinion. 
Hence  the  Crown  proceeded  in  this  way.  This  case  is  exactly 
within  the  Betting  Houses  Suppression  Act  (39  Vic.  No. 
28).  To  keep  a  lottery  is  not  an  offence  at  Common  Law.  The 
statute  10  Will.  III.  c.  23  is  virtually  superseded  by  39  Vic. 
No.  28,  under  which  Act  the  Court  has  only  power  to  inflict 
a  fine  in  the  first  instance.  By  the  statute  of  Will.  III.  it  was 
declared  a  nuisance. 

Taylor  v.  Smetten  (4)  is  the  only  case  in  which  the  principle 
of  a  lottery  has  been  gone  into.  Hawkins,  J.,  gives  the  following 
definition  from  Webster^ s  Dictionary  of  a  lottery;  ^' A  distribution 

(2)  BeU'8  CO.  803 ;  8  Cox  C.C.  376 ;        (8)  2  N.S.W.  L.E.  189. 
and  see  10  V^ill.  III.  c.  28;  10  &  11        (4)  52  L.J.  M.C.  101. 
Will.  ni.  c.  17  (in  Buffheoif), 
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of  prizes  by  lot  or  chance  ;*'  and  adds  that  the  only  criterion  is        1886. 
tbat  a  man  exercises  no  choice.  Bbgina 

V, 

[Sib  J.  Martin,  C.J.     It  is  a  mere  chance   which   number       ^    ^^' 
wins.] 

Chance  is  an  element  in  many  other  games,  e.g.,  whist ;  but 
they  are  not  necessarily  lotteries. 

[Sib  G.  Innss,  J.  Then  if  a  person  elects  to  choose  odd 
numbers,  or  the  number  "  7,'*  believing  them  to  possess  a 
peculiar  virtue,  is  that  such  an  exercise  of  discretion  as  to  make 
this  game  no  lottery  ?] 

The  mere  fact  that  the  advantages  to  be  obtained  are  to  be 
obtained  by  lot  does  not  make  the  concern  a  lottery.  In 
WfUUngford  v.  The  Mutual  Assurance  Company  (5)  it  was  held 
that  a  society  formed  for  making  advances  to  its  members, 
selecting  by  lot  the  members  who  were  to  receive  advances,  was 
not  illegal  under  the  Lottery  Acts. 

[Sib  J.  Mabtin,  C.J.  The  selling  and  buying  the  tickets  is  no 
offence  in  itself.] 

If  they  are  sold  not  for  the  purpose  of  drawing  blanks  or 
prizes,  but  for  the  purpose  of  enabling  a  man  to  exercise  his 
forethought,  the  concern  is  not  a  lottery.  It  is  merely  a  betting 
transaction. 

[WiKDBYBB,  J.  Is  it  not  the  same  thing  as  if  a  man  deter- 
mined to  go  into  a  lottery,  and  chose  to  wait  until  nearly  all  the 
tickets  were  sold,  on  the  calculation  (which  is  an  exercise  of  his 
forethought)  that  probably  the  winning  number  has  not  been 
drawn,  and  that  he  has  a  better  chance  of  getting  it  by 
waiting  f] 

No.  In  that  case  he  determined  to  go  in  for  the  lottery. 
Here  he  buys  the  ticket,  but  need  not  go  on.  In  pak-ah-pu 
there  is  no  distribution  of  prizes.  It  does  not  necessarily  follow 
that  any  one  wins ;  it  may  happen  that  no  one  backs  a  winning 
number* 

(6)  60  L.  J.  Q.  B.  49. 
8  A  2 
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^^^-  M'Culloch,  for  the  Crown,  was  not  called  upon. 

Bbgina 

Ah  Tow.         ^'^  J-  Martin,  C.J.,  delivered  the  judgment  of  the  Court 

Martin  C.J.  as   follows  : — The   three   prisoners   were   indicted   for  keeping 

a   lottery,  and  found  guilty.     The  question  submitted  for  the 

determination  of   the    Court   is   whether   on   the   facts   proved 

the  prisoners  could  be  found  guilty  of  the  offence  charged. 

Substantially  these  are  the  facts  :  Certain  tickets  are  issued 
in  Chinese  characters,  which  may  be  bought  anywhere  from  any 
person.  People  possessed  of  these  tickets  take  them  to  a  place 
in  Guulburn-street ;  and  if  they  wish  to  do  anything  with  these 
tickets  they  put  them  through  a  lattice  work.  The  person  in 
charge  then  puts  them  on  a  board  and  into  a  bowl,  and  then 
some  memorandum  is  made  on  them.  Some  time  after  all  this 
is  done  the  person  who  has  had  his  ticket  marked  in  a  particular 
way  may  be  the  winner  of  Is.  2d.  or  701. 

The  question  is  whether  the  selling  of  tickets  in  this  way,  and 
this  subsequent  manipulation  of  them,  constitute  a  lottery.  In 
other  words,  whether  the  thing  which  is  done  in  this  roundabout 
and  indirect  way  is  a  lottery  or  not. 

A  lottery  can  be  conducted  on  various  principles.  The  putting 
of  the  names  of  a  number  of  racehorses  into  a  hat  and  drawing 
out  the  winner  by  chance  is  a  lottery.  There  are  a  thousand 
ways  of  ascertaining  by  lot  whether  a  person  who  pays  a  sum  of 
money  is  entitled  to  a  priee ;  and  whether  that  is  done  by  a 
simple  or  complicated  contrivance  does  not  matter. 

But  what  is  the  contrivance  proved  in  this  case  ?  A  person 
pays  a  smaller  sum  on  the  chance  of  getting  a  larger  sum* 
There  is  no  exercise  of  forethought,  the  thing  is  decided  by 
mere  chance.  If  he  chooses  the  winning  number  he  wins  a 
prize.  What  can  that  be  but  a  lottery  ?  There  is  the  chance  of 
winning  a  prize.  In  fact,  these  persons  conduct  a  business 
which  affords  facilities  for  persons  who  come  there  of  obtaining 
prizes  by  chance.  Mr.  Justice  Havsldiis^s  definition  of  a  lottery 
is  that  it  is  a  distribution  of  prizes  by  lot  or  chance.  These 
prizes  are  not  obtained  by  judgment  or  skill,  but  by  chance. 

Then,  secondly,  it  is  said  that  it  was  not  shown  that  the 
prisoners  kept  this  place.     How  can  that  be  said?     There  were 
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three  persons^  who  were  the  high  priests  of  this  establishment,        1S8(3. 
taking  tickets,  which  might  be  bought  elsewhere,  and  treating      Rkoina 
them  in  this  way,  and  eventually  paying  over  the  money  to  the     ^^  \,^^ 

^^i™ers.  Martin  C.J. 

We  are  all  clearly  of  opinion  that  it  is  a  lottery,  and  it  is 
equally  clear  that  these  prisoners  kept  it. 

Conviction  affirmed. 

Attorney  for  the  prisoners :   T.  M.  Williamson. 


EEGINA.  •.  JONES.  ^«^.  6. 

Criminal  law — Larceny — Special  property. 

The  priaoner  was  convicted  on  an  information  charging  that  he  stole  certain    windeyerj'. 
goods,  the  property  of  one  L.  and 

L.  was  the  landlord  of  certain  premises  which  he  leased  to  the  prisoner.  At  ^^^'  ' 
that  time  there  were  some  goods  on  the  premises  belonging  to  W.,  a  former 
tenant  On  the  prisoner  entering  the  premises  L.  was  about  to  remove  the 
goods,  when  the  prisoner  said,  "  Leave  them  here,  they  will  be  safe,  and  not  in 
my  way."  The  goods  were  accordingly  left  there,  and  were  afterwards  sold  by 
the  prisoner.  The  point  was  taken  on  behalf  of  the  prisoner  that  there  was  no 
evidence  that  the  goods  were  the  property  of  L. 

fle2d,  that  the  evidence  was  sufficient  to  establish  that  L.  had  a  tpecial 
property  in  the  goods  stolen. 

Cbown  casi:  ssssbvbp.  Special  case  stated  by  Mr.  District 
Coart  Judge  Wilkinaon,  chairman  of  Quarter  Sessions^  as 
follows  :— 

^'The  prisoner  was  charged  in  the  indictment  with  stealing 
six  cases,  containing  hop  bitters,  the  property  of  William  Kerr 
Lochhead.  It  appears  that  Lochhead  had  a  store  in  Newcastle, 
which  he  let  to  the  prisoner  on  the  20th  April,  1886.  At  the 
time  when  he  so  let  the  premises  there  were  16  cases  of  hop 
bitters  there  which  belonged  to  one  Wood,  who  had  formerly 
been  a  tenant  of  these  premises  to  Lochhead,  and  had  left  them 
nearly  twelve  months  before.  When  the  prisoner  entered  upon 
the  premises  in  April,  Lochhead  was  about  to  remove  the  hop 
bitters,  when  the  prisoner  said,  ^  Leave  them  here,  the^  will  b^ 
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1886.  gafe^  and  not  in  my  way/  and  they  were  accordingly  left  there^ 
RioiMA  the  16  cases  being  counted  by  both  Lochhead  and  prisoner^  when 
Jones.  Lochhead  gave  possession  of  the  premises  to  prisoner.  In  Jnne^ 
1886^  Wood  and  Lochhead  applied  to  the  prisoner  for  the  16 
cases  of  hop  bitters^  and  it  was  then  discovered  that  six  of  the 
cases  were  missings  and  the  prisoner^  among  other  things^  said 
only  ten  had  been  there  when  he  went  into  possession  of  the 
premises.  Evidence  was  given  that  the  prisoner  had  sold  the 
six  cases  of  hop  bitters^  and  received  the  proceeds. 

"It  was  contended  by  Mr.  Moriarty,  the  prisoner's  counsel^  that 
there  was  no  evidence  that  the  six  cases  of  hop  bitters  were  the 
property  of  William  Kerr  Lochhead  at  the  time  of  the  oommis- 
sion  of  the  offence^  as  alleged  in  the  indictment.  I  refused  bo 
to  direct  the  jury^  stating  that  there  was  evidence  that  Lochhead 
had  possession  of  them^  soificient  for  the  purposes  of  this 
indictment^  and  reading  to  them^  as  part  of  my  address^  from 
ArchhoWa  Crimindl  Pleading y  page  42  (18th  edition)  :  '  If 
property  be  stolen  out  of  the  possession  of  a  bailee  it  may  be 
described  in  an  indictment  as  the  property  either  of  the  bailor 
or  the  bailee :  2  Hale^  181 ;  although  the  goods  were  never 
actually  in  the  real  owner's  possession^  but  in  possession  of  the 
bailee  only :  E.  v.  Bemnant  (R.  &  R.,  136 ;  4  C.  &  P.  891). 
Aa,  for  instance^  goods  left  at  an  inn  :  B.  v.  Todd  (2  East  P.C. 
658) ;  or  intrusted  to  a  person  for  safe  keeping :  B.  v.  Taylor 
(1  Leach  856) ;  B.  v.  Statham,  {ib.) ;  or  to  a  carrier  to  carry :  £. 
V.  Dedkin  (2  East  P.O.  658) ;  see  B.  v.  Spears  (2  Leach  825 ; 
2  East  P.O.  568)  ;  cloth  to  a  tailor  to  make  into  clothes^  linen 
to  a  laundress  to  wash  :  B.  v.  Packer  (2  East  P.C.  658 ;  1  Leach 
857) ;  goods  pawned  and  the  like  may  be  laid  to  be  the  goods 
and  chattels  of  the  person  to  whom  they  are  so  intrusted^  &c.,  or 
of  the  owner  at  the  option  of  the  prosecutor.  See  2  Hale  181 ; 
1  Hale,  518;  2  East  P.C.  652;  1  Hawk  c.  33  s.  47;  2  Leach 
875.  So  where  cattle  were  alleged  in  the  indictment  to  be  tiie 
property  of  a  person,  who,  it  appeared  in  evidence,  was  merely 
the  agister,  and  not  the  actual  owner,  the  Judges  held  it  to  be 
sufficient:  JS.  v.  Woodward  (2  East  P.C.  658).  See  2  BumU  on 
Orimesy  p.  184-193,  4th  edition/ 


VOL.  Vn.]  CASES  AT  LAW.  355 

''The  prisoner  liaving'  been  convicted,  Mr.  Moriarty  asked  me  i^^- 

to  resenre  tlie  question  for  the  consideration  of  their  Honours  Bbqina 

the  Judges   of  the   Supreme   Court,   whether  there   was   any  jonbs. 
evidence  of  the  property  as  laid  in  the  indictment/' 

Moriarty,  for  the  prisoner.  The  prisoner  having  lawfully  Aug,Q. 
obtained  possession  of  the  goods  before  he  formed  a  felonious 
intent^  the  offence  with  which  he  was  charged  was  larceny  as  a 
bailee.  But  the  facts  proved  at  the  trial  do  not  show  any 
bailment  by  Lochhead  to  him.  The  prisoner  became  possessed 
of  the  goods  by  virtue  of  his  tenancy.  [He  referred  to  R,  v. 
Ashwell  (1) ;  R.  v.  Eassall  (2)  ;  Oogga  v.  Bernard  (3) ;  R,  v. 
OUgg  (4).] 

Teece,  for  the  Crown,  cited  B.  v.  Rowe  (5),  and  iJ.  v. 
M'Bimdld  (6). 

Sib  J.  Mabtin,  C*  J.  In  this  case  the  prisoner  was  indicted  for  Martin  O.J. 
stealing  six  cases  of  hop  bitters,  the  property  of  William  Kerr 
Lochhead.  Lochhead  gave  the  following  evidence :  "I  have  a  store 
n  Bolton-street ;  on  20th  April  I  let  the  store  to  prisoner.  There 
were  16  cases  of  hop  bitters  there.  I  told  the  prisoner  I  was  in  a 
peculiar  position  because  I  had  some  cases  belonging  to  a  party  who 
had  left  there  nearly  12  months  ago,  and  I  had  not  heard  of  him 
since.  I  would  let  the  store  and  remove  the  goods.  The 
prisoner  said,  'Oh,  you  need  not  do  that;  leave  them  here;  they 
will  bersafe,  and  not  in  my  way.'  We  both  counted  them;  there 
were  16  cases.     I  gave  prisoner  possession  of  the  store,  &c." 

Now,  the  point  which  is  reserved  is  not  whether  or  not  there 
was  a  bailment  between  Lochhead  and  the  prisoner,  so  as  to 
render  it  necessary  to  determine  whether  at  the  time  of  this 
affair  taking  place  there  was  any  animus  furandi  in  the  prisoner. 
That  point  was  not  reserved.  The  only  point  reserved  is 
whether  there  was  any  evidence  of  the  property  as  laid  in  the 
indictment. 

(1)  16  Q.B.D.  200.  (4)  16  Cox  C.C.  212. 

(2)  Leigh  A  Cave  68.  (5)  28  LJ.M.O.  12^  ;  BeU's  C.C.  93. 
(8)  1  Sm.  I4,  Caa.  (8th  Ed.)  199.  (6)  16  Q.B.D.  823, 
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18SG.  But  for  this  case  of  iJ.  v.  Bowe  (5),  I  should  have  been  eUaposed 

Bkoina  to  come  to  the  conclusion  that  it  was  not  right  to  lay  the  property 
JoNBs.  ^^  Lochhead.  But  that  case  is  a  very  strong  one^  and  it  was 
Mariin  C.J.  decided  by  very  eminent  Judges.  There  the  prisoner  was  con- 
victed of  stealing  iron^  the  property  of  a  canal  company.  It 
appears  from  the  case  stated  :  "  That  the  iron  had  been  taken 
from  the  canal  by  the  prisoner,  who  was  not  in  the  employ  of 
the  canal  company,  while  it  was  in  process  of  being  cleaned. 
The  manager  of  the  canal  stated  that  if  the  property  found  on 
such  occasions  in  the  canal  can  be  identified,  it  is  returned  to 
the  owner.  If  it  cannot,  it  is  kept  by  the  company.^'  The  Court 
took  time  to  consider,  and  in  February — three  or  four  months 
after  the  argument — ^judgment  was  delivered  by  Chief  Baron 
Pollock,  who,  after  stating  the  facts,  said  that  '^  the  property  of 
the  company  in  the  iron  before  it  was  taken  away  by  the 
prisoner  was  of  the  same  nature  as  that  which  a  landlord  has  in 
goods  left  behind  by  a  guest."  I  am  inclined  to  doubt  very 
much  whether  that  was  good  law.  However,  there  it  is 
decided.  The  learned  Judge  continues  :  "  Property  so  left  is  in 
the  possession  of  the  landlord  for  the  purpose  of  delivering  it  up 
to  the  true  owner,  and  he  has  sufficient  possession  to  maintain 
an  indictment  for  larceny." 

It  seems  to  me  that  this  case  is  directly  in  point.  Here  the 
goods  were  left  by  the  true  owner  in  the  possession  of  Lochhead. 
There  is  no  question  before  us  whether  there  was  a  bailment 
between  Lochhead  and  the  prisoner,  but  only  whether  the 
property  was  rightly  laid.  The  facts  of  the  present  c^e  are 
stronger  than  those  of  R.  v.  Rowe  (5).  It  is  impossible  to 
distinguish  this  from  that  case.  On  the  authority  of  that  case, 
and  only  on  that  authority,  I  am  of  opinion  that  this  conviction 
must  be  sustained. 

Windeyer  J.  WiNDBYBR,  J.  I  am  of  Opinion  that  the  conviction  should  be 
sustained,  but  for  reasons  apart  from  those  to  be  found  in  the 
case  of  R.  v.  Rowe  (5). 

That  case  is  a  clear  authority  for  upholding  this  conviction, 
but  it  appears  to  me  that  it  is  to  be  upheld  on  the  grounds 
contained  in  the  article  283  of  Stephen^ a  Digest  of  the  Criminal 
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Laim^  whicli  is  as  follows  :-^''  Every  person  who  has  obtained        1886- 
by  any  means  the  possession  of  any  movable  thing  is  declared      Rkina 
to  be  the  special  owner  thereof  as  against  any  person  who  cannot      jonm. 
Bhow  a  better  title  thereto.''  Wimdeyer  J. 

In  this  case  it  appears  that  the  property  stolen  was  left  in  the 
Iiands  of  one  Lochhead  by  a  tenant  of  his.  This  tenant  went 
sway^  and  not  coming  back,  Lochhead  continued  to  hold  the 
goods  for  him.  He  so  far  assumed  dominion  over  it,  being  theu 
in  possession,  that  when  the  prisoner  went  into  possession  of  the 
premises  he  proposed  to  remove  the  goods,  in  order  to  further 
take  care  of  them  for  the  real  owner,  and  to  protect  his  property 
in  them.  The  prisoner  intimates  that  the  goods  will  not  be  in 
luB  way.  Under  these  circumstances  it  appears  to  me  that  the 
possession  stiU  continued  in  Lochhead. 

I  concur  with  the  proposition  as  laid  down  in  Stephen's  Digest, 
that  under  such  circumstances  Lochhead  had  possession  of  the 
goods  in  such  a  way  that  he  had  a  special  property  in  them,  so 
that  the  property  might  be  laid  in  him  in  an  information  for 
larceny. 

It  is  admitted  that  if  a  person  finds  an  article,  the  owner  of 
which  is  not  known,  and  the  article  is  stolen,  the  property  may 
be  laid  in  the  finder.  I  cannot  see  how  it  should  not  be  so  where 
the  owner  is  known,  as  in  the  case  of  a  person  finding  an  article 
belonging  to  a  friend  of  his  who  has  been  in  his  house  and 
who  has  gone  away;  or  when  the  finder,  knowing  the  owner 
of  a  lost  article,  keeps  it  for  him,  and  it  is  stolen  from  him.  I 
cannot  see  why  in  either  of  such  cases  the  property  should  not 
be  laid  in  the  finder. 

But  without  going  so  far  as  that,  it  is  sufficient  to  say  that 
Lochhead  had  possession  of  these  goods  sufficient  to  support  the 
information. 

Sib  G.  Ihkss,  J.     J  am  of  the  same  opinion.     Although  the     innegj. 
case  is  not  free  from  doubt,  I  thi  nk  that  there  was  sufficient 
eyidence  to  justify  the  jury  in    finding  that  Lochhead  had  the 
possession  of  these  goods,  and  that  the  property  was  properly 
laid  iu  him. 
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He  seems  to  have  been  the  owner  or  the  landlord  of  this  house. 
Woods^  the  tenant^  had  gone  away^  and  for  twelve  months  no 
tidings  were  heard  of  him.  Lochhead  seems  to  have  thought 
that  he  was  justified  in  taking  possession  of  these  goods  and 
taking  care  of  them  for  the  owner,  who  was  known  to  him.  It 
might  be  that  Lochhead  would  have  been  perfectly  justified 
in  turning  the  goods  out  in  the  street ;  but  he  seems  to  have  taken, 
or  there  was  evidence  before  the  jury  sufficient  to  justify  them 
in  finding  that  he  took,  possession  of  these  things  for  the  owner. 
Woods.  Taking  that  view,  there  was  sufficient  possession  in  Loch- 
head to  enable  the  property  to  be  laid  in  him.  If  he  had  not 
assumed  in  some  way  or  other  to  take  possession  of  these  things,  I 
doubt  whether  the  property  could  have  been  laid  in  him,  merely 
because  they  were  left  in  his  house.  I  say  that  independently  of 
the  case  of  B.  v.  Rows  (5),  which  I  can  only  understand  on  the 
assumption  that  some  person  on  behalf  of  the  canal  company  had 
taken  possession  of  the  goods  and  laid  them  on  one  side,  in  accord- 
ance with  what  was  stated  to  be  their  practice.  According  to  the 
case  there  stated  : — "  The  manager  of  the  canal  stated,  that  if  the 
property  found  on  such  occasions  in  the  canal  can  be  identified, 
it  is  returned  to  the  owner.  If  it  cannot,  it  is  kept  by  the 
company."  That  is  the  only  way  in  which  I  can  understand  tlat 
case,  it  being  extremely  probable  that  the  company  took 
possession  of  the  iron,  and  were  in  possession  of  it,  so  as  to 
entitle  them  to  bring  trover  for  it  when  it  was  stolen. 

I  am  strengthened  in  the  conclusion  at  which  I  have  arrived 
by  the  case  of  Armory  v.  Belamiris  (7),  where  the  plaintiff  found 
a  jewel,  and  took  it  to  the  defendant's  shop  to  know  what  it  was, 
and  delivered  it  into  the  hands  of  the  apprentice,  who,  under 
pretence  of  weighing  it,  took  out  the  stones.  But  I  should  hesitate 
to  say  that  the  owner  or  occupier  of  land  in  which  goods  have 
been  deposited  or  left  by  the  owner  of  them,  would,  merely  from 
the  fact  of  such  deposit  or  leaving  (unless  followed  by  the  taking 
possession  of  the  goods  by  the  owner  or  occupier  of  the  land),  have 
such  a  property  in  the  goods  as  would  justify  the  laying  of  the 
property  in  him.  But  for  the  explanation  which  I  give  of  that 
case,  22.  v.  Fowe  (5)  would  seem  to  go  that  length. 
(7)  1  Str.  505  J  1  Sm.  L,  Cas.  (8th  ed.)  374. 
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The  point  which  his  Honoar  the  Chief  Justice  has  referred  to,        ^886. 

as  to  whether  there  was  a  bailment  of  goods^  was  not  raised^  and  Bboima 

in  not  open  to  us  to  consider.  Jonss. 

Conviction  affirmed.  ■'**^  ^• 

Attorney  for  Crown  :  Williams,  Crown  Solicitor. 


BEOINA  V.  CHEATHAM.  An^.  13. 

OrtmtnoZ  Uno^Larcenif^PreMenting  cheque  and  receiinng  more  than  it  Vfas  drawn  for, 

^        .  Martin  C  J. 

The  pnaoner  received  in  payment  of  a  sum  of  61. 19s.  owing  to  him  for  shear-   Windejfer  J. 

iag,  a  cheque  expressed  in  writing  to  be  for  that  sum,  but  in  which  the  amount  and 

was  by  mistake  written  in  figures  "  161. 198."    Across  the  cheque  was  written       I^iws  J. 

"under  7V     The  evidence  was  that  the  prisoner  knew  what  amount  was 

owing  to  him,  and  that  he  knew  what  amount  the  cheque  was  drawn  for,  and 

that  there  was  a  mistake  made  in  drawing  the  cheque,  although  he  could  barely 

read  and  write.     He  went  to  G.,  a  publican,  who  also  could  barely  read  and 

write,  and  presented  the  cheque  in  payment  for  some  drinks,  and  in  answer  to 

an  obeervation  about  the  largeness  of  the  amount,  he  falsely  stated  that  the 

price  of  some  horses  be  had  sold  was  included  in  the  cheque.  G.  gave  him  change 

as  for  a  cheque  drawn  for  16/.  19s.    There  was  evidence  that  the  cheque  could 

not  be  cashed  at  the  bank  for  more  than  61. 19s. 

The  prisoner  having  been  convicted  of  stealing  161.  19s.,  the  property  of  G., 

Held,  on  case  reserved,  that  the  conviction  was  right. 

Grown  case  besebved.  The  prisoner  was  convicted  of  larceny 
at  the  Dnbbo  Quarter  Sessions^  before  Mr.  District  Court  Judge 
DowUng,  who  stated  the  following  special  case  for  the  opinion  of 
the  Supreme  Court : — 

^'The  prisoner  was  tried  before  me  at  the  Quarter  Sessions 
holdeu  at  Dubbo  during  the  present  mouth  on  a  charge  of 
''stealing'*  16Z.  19«.  from  one  Henry  Gissell. 

"  It  was  proved  that  the  prisoner  had  received  from  one  Bow- 
man the  sum  of  61.  19«.  for  shearings  and  he  was  told  that  that 
was  the  amount  coining  to  him.  Mr.  Bowman  then^  in  payment^ 
drew  a  cheque  on  a  local  bank^  expressing  in  writing  the  sum  to 
be  62.  19s.f  but  i^t  the  foot  in  legible  figures^  the  amount  was 
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1886.  written  by  mistake  162. 19».,  but  across  was  written  "under  7Z."  The 
BsaiNA  prisoner  admitted  to  the  constable  that  he  was  told  by  a  fellow- 
Chbjltham.  workman  what  sum  the  cheque  was  drawn  for.  It  was  further 
proved  the  prisoner  had  said,  before  the  cheque  was  cashed,  that 
he  thought  Bowman  had  made  a  mistake ;  but,  as  the  latter 
made  no  remark  about  it,  he  the  prisoner  did  not.  The  prisoner, 
with  this  knowledge,  went  to  Gissell,  a  publican  near,  who,  like 
the  prisoner,  can  barely  read  or  write,  and  after  having  some 
drinks,  presented  this  cheque  in  payment.  Before  Gissell  changed 
it  he  had  some  conversation  with  the  prisoner  about  the  amount 
of  it,  Grissell  expressing  surprise  at  its  unusual  value  for  simply 
shearing.  The  prisoner,  in  accounting  for  its  unusual  amount, 
said  he  had  sold  some  horses,  and  the  price  was  included  in  the 
cheque  also.  This  was  proved  to  be  untrue.  A  bank  clerk 
proved  that  he  would  have  been  justified  in  paying  6Z.  Ids.  only, 
on  presentment,  and  that  would  be  according  to  the  amount 
expressed  in  writing.  He  added  also,  that  he  would  have  been 
justified  in  not  cashing  it  at  all,  referring  the  party  presenting  it 
to  the  drawer,  as  being  irregular. 

'*  When  the  case  was  opened  by  the  Crown  prosecutor,  I  was 
inclined  to  think  the  facts,  if  proved,  would  make  out  a  cafie  of 
false  pretences, ;  but  on  referring  to  the  case  of  B.  v.  Alcorn  (1), 
I  thought  otherwise.  The  case  was  pressed  as  one  of  stealing, 
and  in  my  address  to  the  jury  I  made  no  allusion  to  the  366th 
section  of  the  Criminal  Law  Amendment  Act  of  1883. 

''  I  told  the  jury  that  if  the  prisoner  knew  that  the  cheque  was 
intended  to  be  drawn  for  only  6i.  19«.,  and  with  that  knowledge 
presented  it  to  Gissell,  induced  him  to  pay  the  larger  amount,  and 
received  the  larger  amount,  with  intent  to  defraud,  and  did 
defraud  to  the  larger  amount,  or  the  difference  between  6Z.  19«. 
and  16Z.  19«.,  then  they  might  find  him  guilty  of  larceny. 

''  He  was  found  guilty,  and  is  now  undergoing  sentence. 

"  There  was  ample  evidence  to  warrant  that  verdict  in  point 
of  fact. 

''Mr.  Booth  appeared  for  the  prisoner.     After  the  trial  he 
suggested  that  I  ought  to  have  put  to  the  jury  the  following 
proposition  : — '  That,  if  the  prisoner  really  and  honestly  believed 
(1)  2  S,  C.  R,  N,  S.  271, 
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that  the  cheque  was  throughout  for  161.  198.,  considering  that        1886- 
lie  was  an  illiterate  person,  he  could  not  be  found  guilty  of      Rioina 
larceny.'      I  never  thought  of  putting  that  suggestion,  because   chkjmpham 
the  evidence  seemed  to  me  clear  that  he  well  knew  the  cheque 
was  only  for  61.  Ids. 

"The  questions  for  the  consideration  of  their  Honours  the 
Judges  of  the  Supreme  Court  are : — 1.  Could  the  prisoner  be 
found  gailty  of  larceny  under  the  above  circumstances  ?  2.  Ought 
I  to  have  put  Mr.  Booth's  proposition  to  the  jury,  and  then,  if  the 
jury  were  of  opinion,  under  all  the  circumstances,  that  the 
prisoner  believed  the  cheque  was  for  16Z.  19».,  could  he  be  found 
guilty  of  larceny  ?  *' 

There  was  no  appearance  for  the  prisoner. 

Harris,  for  the  Crown,  cited  the  cases  of  B.  v.  Middleton  (2) 
and  B.  v.  Alcorn  (1). 

The  Court  (Sir  J.  Martin,  C.J.,  Windeyer  and  Sir  G.  Innes, 
J  J.),  on  the  authority  of  B.  v.  Middleton  (2),  upheld  the  con- 
viction. 

Conviction  upheld. 

(2)  L.  R.  2  C.  C.  R.  38. 


RBGINA  t;.  MURRAY.  ^^^  20,  27. 

Criminal  Law  Amendment  Act  (46  Vic.  No.  17),  section  354— ^tfifamy — Ojfenee    Martin  C.J. 
committed  before  the  Act — Prisoner  competent  witness.  Windetfer  J. 

and 

Bj  section  364  of  the  Criminal  Law  Amendment  Act  (46  Vic.  No.  17),  "  on       ^^^**  ^' 
the  prosecution  of  a  person  for  bigamy    .     .    .    the  accused  maj  be  a  witness 
on  his  or  her  own  behalf  to  prove  the  continual  absence  of  such  wife  or  husband, 
and  that  the  accused  on  reasonable  pounds  believed  such  wife  or  husband  at 
the  time  of  the  second  marriage  not  to  be  living." 

The  prisoner  was  charged  with  bigamy,  alleged  to  have  been  committed       "     ' 
before  the  Criminal  Law  Amendment  Act  came  into  force.    At  the  trial,  the 
prisoner  was  tendered  as  a  witness  on  his  own  behalf,  but  the  presiding  Judge 
ruled  that  the  decision  of  the  Supreme  Court  in  R.  v.  Keys  (6  N.S.W.  L.R.  135) 
applied,  and  that  the  prisoner  was  not  a  competent  witness. 
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1886.  Held,  on  special  case,  that  the  Judge  was  in  error  in  so  ruling.      By  section 

854  a  privilege  is  conferred  on  the  prisoner.     This  case  is  not  like  R,  t.  JTeyf, 
where  it  was  sought  to  deprive  the   prisoner  of  the  right  which  he  possessed  to 


Bn«MA 
MuRBJLT.      challenge  20  jurors.    Conviction  quashed. 


Crown  case  rbsbrvbd.  Special  case  stated  by  Mr.  District  Court 
Judge  Docker  as  follows  : — 

'^This  case  was  tried  before  me  at  the  DarlinglinTBt 
Sessions^  August  5th^  1886.  The  accused  was  charged  with 
bigamy.  The  first  marriage  was  alleged  to  have  taken 
place  at  Fitzroy,  Victoria,  on  the  18th  April,  1872,  and  the 
second  at  Paddin  gton.  New  South  Wales,  on  the  23rd  December, 
1880. 

*'  The  evidence  showed  that  shortly  after  his  marriage,  viz.,  in 
1872,  he  left  his  wife,  who  returned  to  her  mother's  house,  and 
lived  under  her  maiden  name.  It  was  not  shown  that  he  had  ever 
had  any  communication  with  her  since. 

"  At  the  close  of  the  case  for  the  Crown,  the  advocate  for  the 
accused  asked  me  to  rule  th  at  there  was  no  case  to  go  to  the 
jury,  on  the  ground  that  the  Crown  had  given  no  evidence  of 
knowledge  on  the  part  of  the  accused  that  his  wife  was  living  at 
the  time  of  the  second  marriage.  I  held  that  there  was  ample 
evidence  to  go  to  the  jury  on  that  point,  chiefly  statements  by 
the  accused  himself;  but  it  is  not  necessary  to  detail  the 
evidence,  as  no  question  as  to  my  ruling  on  that  point  is  reserved. 

"  The  advocate  for  the  accused  then  applied  that  the  accused 
might  be  sworn  to  give  evidence  in  his  own  behalf  (Orvminal  Law 
Amendment  Act,  sec.  354).  I  considered  that  I  was  bound  by 
the  decision  of  the  Supreme  Court  in  Reg,  v.  Keys  (1),  and 
ruled  that  he  was  not  a  competent  witness  in  his  own  behalf. 

"  The  question  for  the  consideration  of  their  Honours  the 
Judges  of  the  Supreme  Court  is,  whether  the  accused  was 
entitled  to  give  evidence  in  his  own  behalf  under  the  354th 
section  ?" 

Aug.  20.         Harris,  for  the  Crown  (Aug.  20),  in  support  of  the  conviction, 
referred  to  B.  v.  Keys  (1). 

OiMT.  adv.  vtM. 

(1)  6  N.S.W.  L.B.  185. 
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SiB  J.  Martin,  C.J.  (Aug.  27),  delivered  the  judgment  of  the        1886- 
Court  as  follows  : —  Bboina 

In  this  case  the  prisoner  was  indicted  for  bigamy,  committed     Murray. 
before  the  coming  into  force  of  the  Criminal  Law  Amendment     Aug.  27. 
Act,    At  the  trial  he  made  an  application  to  the  District  Court   ^^'rtin  C  J. 
Judge  before  whom  he  was  tried  for  permission  to  give  evidence 
in  his  own  behalf. 

The  Judge  was  of  opinion,  having  referred  to  the  case  of  B. 
V.  Keys  (1),  that  the  section  of  the  Criminal  Law  Ajoendmient 
Ad  which  authorised  such  a  course  did  not  apply  to  this  case. 

We  are  all  of  opinion  that  the  Judge  was  wrong  in  so 
holding,  and  that  that  case  does  not  apply  here. 

In  that  case  the  question  was  whether  a  prisoner,  who  was 
indicted  for  an  offence  committed  before  the  passing  of  the  Act, 
had  a  right  to  challenge  20  jurors,  or  whether  his  right  of 
challenge  was  limited  to  eight,  the  number  prescribed  by  the 
Act  of  1884.  We  were  of  opinion,  and  so  held,  that  the  liberty 
to  challenge  was  a  right  of  which  a  prisoner  could  not  be 
deprived,  and  that  he  could  not  be  prevented  from  challenging 
the  fuD  number. 

This  is  not  a  case  of  that  sort.  It  is  not  a  case  of  the 
deprivation  of  a  right.  By  section  354  a  privilege  is  conceded 
to  a  prisoner  to  give  evidence  of  the  reasonable  grounds  of  his 
or  her  belief  as  to  the  wife  or  husband,  as  the  case  might  bo, 
being  dead.     That  is  not  at  all  like  the  case  referred  to. 

It  appears  to  us  that  the  Judge  was  entirely  in  error  in  pre- 
venting the  prisoner  from  giving  evidence  in  his  own  behalf  in 
this  case.     It  is  entirely  a  matter  of  procedure. 

As  the  prisoner  was  prevented  from  giving  that  evidence,  there 
was  a  mis-trial,  and  therefore  this  conviction  must  be  quashed, 
and  the  prisoner  must  be  discharged. 

Conviction  qiULshed. 
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Oct.  27. 
JAtnitaHon  cf  ojtiifm — ^uUMnd  6y  awMr  of  legal  estate — Adverse  possession 

afterwards  abandoned — JSntry  hy  defendant.  Martin  0.J 

Faueett  J. 
Wli«re  a  person  has  been  in  occnpation  of  land  adyersely  to  the  rightful         and 
owner  more  than  80  years  ago  and  then  abandons  it,  and  after  the  expiration  of  Windeifsr  J 
20  years,  during  which  the  land  was  vacant,  another  person  enters,  the  rightful 
owner  cannot  maintain  ejectment  against  such  other  person. 

£  jectment  to  recover  possession  of  50  acres  of  land. 

The  action  was  tried  on  21-24  September,  before  his  Honour 
the  Chief  Justice.  The  plaintiffs  proved  their  documentary 
tilile.  The  defence  was  the  Statute  of  Limitations.  Verdict  for 
the  defendant. 

Motion  for  a  rule  nisi  on  the  grounds — 1.  That  the  verdict 
^WBB  against  evidence  and  the  weight  of  evidence.  2.  That  his 
Honour  told  the  jury  that  when  any  person  went  into  possession  of 
another  person's  land,  and  exercised  dominion  over  it  with  the 
intention  of  claiming  it,  and  the  Statute  of  Limitations  thereupon 
YyegsJi  to  run  as  against  the  owner  of  the  land,  such  running  was 
never  stopped,  notwithstanding  that  the  intruder  entirely  aban- 
doned the  land  long  before  the  expiration  of  twenty  years  from 
his  first  entry,  and  no  other  person  took  possession  of  such  land, 
HJ3.  W.S.,  Vol.  VII.,  Law.  2  B 


366  CASES  AT  LAW.  [N.  8.  W.  K. 

1886.       and  the  right  of  the  true  owner  to  the  land  wonld  not  again 

The        arise  without  an  entry  by  such  true  owner  with  the  intention  of 

EzvcirroBs,  i*epossessing  himself  of  such  land.     3.  That  his  Honour  told  the 

A    ^^^  c     ^^"7  *^*  **  *^®  expiration   of  twenty  years  after  such  taking 

«.  possession  of  the  land  as  against  the  true  owner^  his  right  of  action 

Short* 

was  defeated^  notwithstanding  that  there  may  not  have  been 

twenty  years'  possession  as  against  him.  4.  That  the  evidence 
showed  that  WiUiam  Meredith,  through  whose  possession  the 
defendant  claimed,  abandoned  the  land  in  the  year  1853,  and 
that  afterwards,  until  the  defendant  came  there,  no  person  was  in 
possession  of  the  land.  5.  That  his  Honour  told  the  jury  that, 
if  there  were  such  abandonment,  still  the  statute  continued  to 
run  as  against  the  plaintiff,  and  that  the  statute  barred  the 
plaintiffs'  right  of  action  herein.  6.  That  as  against  the  plain- 
tiffs, there  was  no  evidence  of  possession  by  any  person  or  persons 
for  a  period  of  twenty  years. 

The  defendant  had  only  been  in  possession  of  the  land  for  the 
three  years  before  the  action  was  brought.  During  the  previous 
forty  years  the  land  had  been  vacant. 

Darley,  Q.C.  {Donovan  with  him),  for  the  plaintiffs.  The 
defendant  cannot  rely  on  a  possession  by  another  person  forty 
years  ago  unless  he  shows  a  connection  with  the  person  formerly 
in  possession.  The  possession  of  twenty  years  required  by  the 
Statute  of  Limitations  cannot  be  made  up  of  a  number  of  broken 
periods  during  which  different  persons,  having  no  connection  one 
with  the  other,  have  been  in  possession. 

[Sir  J.  Martin,  C.J.  In  Day  v.  Day  (1)  Sir  J.  Napier  says 
(p.  761),  "  When  the  statute  has  once  begun  to  run,  it  wonld 
seem  on  principle  that  it  could  not  cease  to  run  unless  the  real 
owner,  whom  the  statute  assumes  to  be  dispossessed  of  the  pro- 
perty, shall  have  been  restored  to  the  possession."] 

The  statute  will  not  run  unless  there  is  someone  in  possession 
adverse  to  the  real  owner  :  Smith  v.  Lloyd  (2) ;  Harnett  v.  Green 
(3).    In  the  former  case  Parke,  B.,  delivering  the  considered 

(1)  L.B.  8  P.C.  761.  (2)  9  Ex.  562;  28  L.J.  Ex.  194. 

(3)  4N.S.W.  L.R.ae2, 
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judgment  of  the  Court  (4),  says, "  We  have  not  the  slightest  donbt  1886. 
tliat  the  title  of  the  grantees  of  the  mines  is  not  barred  in  this  case  Ths 
under  3  &  4  W.  iv.  c.  27,  ss.  2  and  3,  for  we  are  clearly  of  opinion  ^S^oSi, 
that  that  statute  applies,  not  to  cases  of  want  of  actual  possession  ^^^ 
by  the  plaintiff,  but  to  cases  where  he  has  been  out  of  and  another  «. 
in  possession  for  the  prescribed  time.  There  must  be  both  absence 
of  possession  by  the  person  who  has  the  right,  and  actual  posses- 
sion by  another,  whether  adverse  or  not,  to  be  protected,  to  bring 
the  case  within  the  statute.  We  entirely  concur  in  the  judg- 
ment of  Blfickbume,  C.J.,  in  McDonnell  v.  McKinty  (5),  and  the 
principle  on  which  it  is  founded.'^  In  the  case  referred  to  of 
McDonnell  v.  McKinty  (5)  Blackbwme,  C.J.,  says  (p.  526)— "The 
word  '  discontinuance '  means  an  abandonment  of  possession  by 
one  person  followed  by  the  actual  possession  of  another  person. 
This,  I  think,  must  be  its  meaning,  for  if  no  one  succeed  to  the 
possession  vacated  or  abandoned  there  could  be  no  one  in  whose 
fiivour  or  for  whose  protection  the  Act  would  operate.  To 
constitute  discontinuance,  there  must  be  both  dereliction  by  the 
person  who  has  the  right,  and  actual  possession,  whether  adverse 
or  not,  to  be  protected."  In  Harnett  v.  Oreen  (3)  his  Honour 
the  Chief  Justice  says  (p.  302),  '^  I  take  the  meaning  of  that 
section  to  be  that  where  a  person  has  been  in  undisturbed 
possession  of  land  for  twenty  years,  or  there  has  been  twenty  years' 
adverse  possession  in  several  persons,  forming  one  continuous 
chain  of  possession,  all  deriving  from  and  connected  with  the 
first  adverse  possessor,  the  person  ultimately  remaining  in 
possession  shall  not  be  disturbed.  •  .  The  Legislature,  how- 
ever, never  could  have  intended  that  the  land  was  to  become  the 
property  of  the  last  of  a  series  of  independent  occupiers,  who,  on 
the  expiration  of  the  twenty  years,  might  have  been  in  possession 
only  a  month,  or  some  shorter  period.  There  is  a  maxim  of  law 
that  the  freehold  cannot  lie  in  abeyance.  If  the  statute  takes 
it  from  one  person,  it  must  be  vested  in  someone  else,  but  to  give 
it  to  the  last  of  a  series  of  separate  and  unconnected  trespassers 
surely  never  could  have  been  thought  of." 

[Sib  J.  Mabtik,  C.J.     The  sole  point  in  that  case  was  that 
Harnett,  the  legal  owner,  having  got  into  possession,  obtained  a 
(4)  9  Ex.  at  p.  672.  (6)  10  Irish  L.B.  5U. 

a  B  8 
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^^^'        new  departure^  and  the  defendant  could  not  rely  on  the  etatnte 
The        to  defeat  the  title  of  the  legal  owner.     In  Laing  v.  Bain  (5)  I 
.  ExBciTTOBs,  ft™  reported  (p.  267) — "  It  is  not  necessary  that  the  defendants 
.     ^^  ^     should  make  out  a  chain  of  title  connecting  them  with  the  per- 
•  V  sons  who  first  went  into  possession.       If  anybody  whether  con- 

nected with  the  defendants  or  not,  got  into  possession  of  the 
whole  twenty  years  before  this  action  was  brought,  then  there 
ought  to  be  a  verdict  for  the  defendants :  if  of  part,  then  they 
are  entitled  to  a  verdict  as  to  that  part.''] 

Martin  C.J.  SiE  J.  Mabtin,  O.J.  We  must  refuse  this  rule.  There  is  no 
doubt  that  there  was  evidence  sufficient  to  justify  the  verdict  of 
the  jury  as  to  the  occupation  of  the  land  more  than  forty  years 
ago,  which  caused  the  statute  to  run  against  the  legal  owner. 
That  being  so,  there  was  no  evidence  whatever  that  the  legal 
owner  during  that  time  ever  retook  possession  or  even  walked 
over  the  land.  The  statute  having  been  set  running,  there  was 
nothing  to  stop  it. 

Faneett  J.  Faucbtt,  J.  I  concur  with  his  Honour  that  the  rule  must  be 
refused.  I  thought  at  one  time  that  it  was  a  very  harsh  thing 
that  where  a  man  takes  possession  of  land  which  does  not  belong 
to  him  and  then  abandons  it,  and  after  the  lapse  of  more  than 
twenty  years  another  person  enters  upon  the  land,  such  last 
occupier  should  be  entitled  to  hold  it  against  the  real  owner.  Bnt 
according  to  the  decisions,  I  am  of  opinion  that  that  is  the  law. 

Windeyer  J.  WiNDBTBB,  J.  I  am  of  the  same  opinion.  No  doubt  there  is 
a  hardship  that  a  person  should  be  so  dispossessed  of  his  land. 
It  is  a  hardship  that,  if  a  person  takes  possession  of  land  so  as  to 
set  the  statute  running  against  the  true  owner,  another  person, 
perhaps  eighty  years  afterwards,  becoming  possessed  of  the  land, 
should  be  able  to  hold  it  against  the  rightful  owner.  But  the 
rule  has  been  so  often  laid  down  by  this  Court,  that  we  must 
refuse  this  application. 

Buh  refuaed. 

Attorneys  for  plaintiffs  :  Want,  Johnson  ^  Oo. 
(6)  Ejiox.  264. 
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JONES  V.  HILL  (No.  2).  1886. 


BmI  Property  Aei  (41  Vic.  No.  18),  sec,  4r-Co«t»  to  he  paid  hy  v/MWiceerf^  Poriy       ^^^'  ^' 
—Motion  to  amend  order  of  Oowrt^-'BuU,  HU.  3  Joe.  l—BeopmUng  question 
of  costs.  Martin  C.  J. 

Windeyer  J. 

At  the  first  trial  of  issues  under  section  4  of  41  Vic.  No.  18  the  jury  found  for  ^"^^ 
the  defendant.  The  Court  amended  the  issue  and  directed  a  new  trial,  but  ^^^ 
reserved  the  question  of  costs.  On  the  second  trial  the  jury  found  for  the 
plamtiff.  The  Court  discharged  a  rule  nisi  for  a  new  trial,  giving  the  plain- 
tiff the  costs  of  the  second  trial  and  of  the  second  new  trial  motion,  but  ordering 
thst  each  party  should  bear  his  own  costs  of  the  first  trial  and  of  the  first  new 
trial  motion. 

The  Court,  on  motion,  amended  the  order  by  directing  that  the  defendant 
should  also  pay  the  costs  of  the  first  trial  and  of  the  first  new  trial  motion,  hold^ 
iog  that  it  had  no  right,  looking  at  section  4,  to  deprive  the  plaintiff,  who  was 
the  party  finally  successful,  of  his  costs. 

The  rule  of  Queen's  Bench  Hilary  Term,  8  Jac.  1,  does  not  stand  in  the  way 
of  the  Court  so  amending  its  order,  and  giving  a  party  the  right  conferred  on 
him  by  statute. 

Motion  apon  notice  caUing  upon  the  defendant  to  show  cause 
why  the  order  of  Courts  made  August  5th^  should  not  be  amended 
by  directing  that  the  defendant  should  pay  the  costs  of  the  first 
trial  and  of  the  first  new  trial  motion. 

These  were  issues  under  the  Real  Property  Act  directed  to  be 
tried  by  a  jury.  The  first  trial  was  before  Mr.  Justice  Windeyery 
when  the  jury  found  the  issues  in  favour  of  the  defendant.  On 
7ih  August^  1885^  the  plaintiff  moved  for  a  new  trials  when  the 
Court  amended  the  issues  tried  and  added  others^  and  ordered  & 
new  trial  to  be  had,  reserving  the  question  of  the  costs  of  the 
first  trial  and  of  the  new  trial  motions. 

The  new  issues  were  tried  before  Mr.  Justice  Faitcett,  when 
the  jury  found  them  in  favour  of  plaintiff. 

On  5th  August^  1886^  the  Court  discharged  a  rule  niri  for  a 
new  trial,  giving  the  plaintiff  the  costs  of  the  second  trial  and  of 
the  second  new  trial  motion,  but  ordering  that  each  pariy  should 
bear  his  own  costs  of  the  first  trial  and  of  the  first  new  trial 
motion. 

On  29th  October,  1886,  the  present  motion  was  made  that  that 
order  should  be  amended,  and  that  the  plaintiff  should  have  the 
costs  of  the  first  trial  and  of  the  first  new  trial  motion. 
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1886.  EDOLS  v.  TEABLE. 


Inneg  J. 


Auff,  17.       Crown  Lands  Act,  1884  (48  Vic.  No.  18),  $ec.  21— Lands  comprised  within  least- 
Nov.  10.  j^oi^  areas — Inelvdes  land  eonditionaXly  purchased, 

Martin  C.J.  ^  ^^  February,  1882,  J.S.  conditionally  parchased  640  acres  on  the  plain- 
Windeyer  J.  tiff's  ran.  Upon  the  passing  of  Crown  Lofnds  Act  of  1884  (48  Vic.  No.  18)  the 
and  ^  plaintiff  applied  for  a  division  of  his  run  and  for  a  pastoral  lease  of  the 
leasehold  area,  and  a  notification  of  the  division  of  the  run  was  published  on 
11th  July,  1886.  The  conditional  purchase  of  J.S.  was  wholly  within  the  boun- 
daries of  the  leasehold  area.  On  17th  November,  1885,  the  conditional  purchase 
of  J.S.  was  declared  forfeited,  by  notification  in  the  Gazette,  and  thereupon 
became  Crown  lands.  On  24th  December,  1885,  the  defendant  applied  to 
purchase  160  acres,  part  of  the  forfeited  purchase,  and  for  a  conditional  lease  of 
480  acres,  the  residue  of  such  purchase,  and  such  applications  were  approved  by 
the  Land  Board. 

By  section  21  of  48  Vic.  No.  18,  "  Lands  comprised  within  leasehold  areas  " 
are  exempt  from  conditional  sale. 

Held  {Martin,  C.J.,  dissenting),  that  the  words  in  section  21  "  lands  com- 
prised within  leasehold  areas "  were  not  restricted  to  lands  which  might  be 
leased  to  the  runholder,  but  included  all  lands  within  the  boundaries  of  the 
leasehold  area.    Ordered  that  judgment  be  entered  for  the  plaintiff. 

The  Special  case  stated  as  follows  : — 

"  1.  Before  the  making  of  the  conditional  purchase  by  John 
Stewart^  hereinafter  mentioned^  the  plaintiff  was>  and  has  still 
continued  to  be,  the  lessee  from  the  Crown  of  the  Burrawang 
run,  in  the  county  of  Cunningham,  in  this  colony.  2.  On  the 
9th  February,  1882,  the  said  John  Stewart,  under  the  land  laws 
then  in  force,  conditionally  purchased  640  acres  of  land  situated 
on  the  said  run.  3.  Upon  the  passing  of  the  Grown  Lands  Act 
of  1884  (48  Yic.  No.  18),  the  plaintiff  as  such  lessee  as  aforesaid 
duly  applied  for  a  division  of  his  said  run,  and  for  a  pastoral 
lease  of  the  leasehold  area  thereof,  in  accordance  with  the  4th 
part  of  the  said  Act,  and  a  notification  of  the  division  of  the  said 
run  was  duly  published  in  the  Oovemment  OcLzette  under  the  76th 
section,  on  the  11th  July,  1885.  4.  The  said  conditional  pur- 
chase was  wholly  situated  within  the  boundaries  of  that  division, 
or  portion  of  the  said  run,  which  the  Minister  for  Lands  deter- 
mined should  be  the  leasehold  area.  5.  The  said  conditional 
purchase  became,  and  was  duly  declared  forfeited,  by  a  notifica- 
tion in  the  said  Gazette  on  the  17th  November,  1885,  and  there- 
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upon  became  Crown  lands  within  (he  meaning  of  the  Grown  ^^^ 
Lands  Act  of  1884.  6.  On  the  24th  December,  1885,  the  Edols 
defendant  applied  to  conditionally  purchase  160  acres,  portion  of  tiaals. 
ihe  said  forfeited  purchase,  and  for  a  conditional  lease  of  480 
acres,  the  residue  of  the  said  purchase,  and  the  said  applications 
for  the  said  conditional  purchase  and  conditional  lease  were 
approved  and  confirmed  by  the  Land  Board,  at  Forbes,  on  the 
23rd  January,  1886.  7.  It  is  admitted  for  the  purposes  of  this 
case,  subject,  however,  to  the  question  of  law  hereinafter  sub- 
mitted for  the  opinion  of  this  honourable  Court,  that  the  said 
applications  were  duly  made,  and  subsequently  confirmed  by  the 
Board.  8.  The  plaintiff  contends  that  the  defendant's  said 
applications  were  invalid,  upon  the  ground  that  the  portions  of 
land  applied  for  were  within  the  leasehold  area  or  division  of  the 
said  run,  and  that  they  were  therefore  not  open  for  conditional 
purchase  or  lease.  9.  The  defendant,  on  the  contrary,  alleges 
that  the  said  applications  were  valid,  contending  that  John 
Stewart's  conditional  purchase,  upon  being  forfeited,  became 
Crown  land,  and  was  thereupon  open  for  conditional  purchase 
and  lease  under  the  circumstances  hereinafter  stated.  10.  The 
question  for  the  opinion  of  this  honourable  Court  is  whether  the 
defendant's  said  applications,  or  either  of  them,  were  valid  under 
the  circumstances  hereinafter  set  out.  11.  If  this  honourable 
Court  shall  be  of  opinion  that  the  said  applications,  or  either  of 
them,  were  invalid,  then  a  verdict  is  to  be  entered  for  the 
plaintiff  for  nominal  damages  with  costs  of  suit.  12.  If  this 
honourable  Court  shall  be  of  opinion  that  both  the  said  applica- 
tions were  valid,  then  a  verdict  is  to  be  entered  for  the  defendant 
with  costs  of  suit.  13.  Either  party  shall  be  at  liberty  to  appeal 
if  so  advised." 

The  arguments  were  heard  on  August  17th,  before  their 
Honours  the  Chief  Justice^Mr.  Justice  Windeyer,  and  Mr.  Justice 
Iwnes. 

Barley,  Q.C.  (C  B.  Stephen  with  him),  for  the  plaintiff.  The 
land  selected  by  the  defendant  was  within  the  leasehold  area^ 
and  therefore  was  not  open  for  conditional  purchase  :  section  21 
(iil)  of  the  Oroum  Lands  Act  of  1884  (48  Vic.  No.  18).    The 
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leasehold  area  inclndes  all  the  land  within  the  agreed  bonndaries, 
whether  conditional  purchases^  pre-emptive  leases^  or  reseryes : 
section  76  (i.),  (ii.),  and  (iii.) ;  section  78  (viii.).  By  section  75 
(iv.)  the  whole  of  a  rnn  may  be  proclaimed  a  leasehold  area. 

G.  B.  Simpson  {O^Oonnor  with  him),  for  the  defendant.  The 
land  selected  by  the  defendant  did  not  form  part  of  the  leasehold . 
area.  The  object  of  the  Act  is  to  divide  each  run  into  a  lease- 
hold area^  of  which  a  pastoral  lease  may  be  granted  (section  4), 
and  a  resumed  area  in  land  of  which  no  such  lease  may  be  granted. 
On  notification  the  runholder  is  entitled  to  a  lease  of  the  pastoral 
area:  section  76.  The  leasehold  area  can  include  none  bat 
Crown  lands.  By  section  71  the  runholder  is  to  mark  on  a  plan 
any  lands  selected  by  him.  By  section  78  (viii.)  it  appears  that 
reserves  do  not  form  part  of  the  leasehold  area. 


Barley,  in  reply. 


Our.  adv.  vuU. 


Nov.  10.  On  November  10th,  Mr.  Justice  Windbybe  said  : — The  case  in 
Windeyer  J.  -^i^icii  ^tq  gjre  about  to  give  judgment  was  argued  last  term 
before  the  late  Chief  Justice,  Mr  Justice  Innes,  and  myself.  A 
^  few  days  before  my  leaving  town  for  the  assizes,  Sir  James 
Martin  gave  me  for  perusal  a  judgment  which  he  had  prepared 
in  the  case.  To  my  surprise  I  found  that  it  differed  from  the 
conclusion  at  which  I  had  arrived,  and  which  I  thought  coincided 
with  his.  On  my  speaking  to  him  on  the  subject,  he  said  that 
he  had  found  the  case  most  troublesome,  and  had  altered  his 
mind  with  reference  to  it.  Whilst  on  circuit  I  prepared  the 
judgment  which  I  am  about  to  deliver,  and  which  will  be  the 
judgment  of  the  Court,  as  the  case  is  one  which  two  Judges  can 
decide,  and  Mr.  Justice  Innes  concurs  in  the  view  taken  by  me. 
We  shall,  however,  read  the  judgment  prepared  by  the  late 
Chief  Justice,  as  the  party  in  whose  favour  it  is  would  naturally 
desire  to  know  his  opinion  upon  the  question  raised,  and  his 
reasons  for  holding  it. 

We  were  all  three  prepared  to   give  judgment  last  Monday 
week,  when  the  illness  of  Sir  James  Martin  was  suddenly  made 
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known  to  ns.    I  need  hardly  say  that  Mr.   Jnstioe  Innea  and  I        ^^^* 
have  again  monmfnlly  oonsidered  the  judgment  of  onr  lamented       Edols 
cWef  with  the  profound  respect  to   which  every  opinion  of  so     Tii^E. 
eminent  a  lawyer  is  entitled^  but  the  responsibility  of  a  decision   Windeyer  J. 
devolving  upon  us  who  are  left,  we   feel  that  it  would  not  be 
consistent  with  the  sense  of  judicial  responsibility  and  indepen- 
dence, which  our  great  Chief  Justice  so  nobly  exemplified,  to  allow, 
in  this  case,  even  his  master  mind  to  rule  us,  though  we  give  our 
judgment  with  the  diffidence  in  our   own   opinions   which    is 
inspired  by  the  circumstances  under  which  it  is  delivered. 

The  judgment  of  his  Honour  the  late  Ohief  Jtistice  was  read  Martin  C.J. 
by  Mr.  Justice  Innes  as  follows : — By  the  71st  section  of  the 
Grown  Lands  Act  of  1884,  every  runholder  was  directed  within 
120  days  after  the  commencement  of  the  Act  to  apply  for  a 
pastoral  lease  of  whichever  portion  of  his  run  might  be  converted 
into  a  leasehold  area,  under  part  4  of  the  Act.  With  his  applica- 
tion such  runholder  was  further  directed  to  furnish  a  plan 
showing  the  boundaries  and  area  of  his  holding,  and  the  natural 
features  within  the  boundaries,  and  to  mark  on  such  plan  the 
position  of  all  lands  held  by  him  under  any  tenure  other  than 
pastoral  lease,  and  of  all  improvements  "  of  which  he  claims  to 
be  the  owner.'*  He  was  further  directed  to  divide  by  a  line  or 
lines  the  entire  area  of  ''all  Crown  lands"  within  his  holding 
into  two  parts  "  as  nearly  equal  as  practicable."  Power  was  then 
given  to  the  G-ovemor  to  reserve  temporarily  from  conditional 
sale  any  land  within  the  ''pastoral  holding,"  pending  the 
determination  of  which  part  should  be  converted  into  a 
"resumed  area." 

By  the  interpretation  clause  a  "  resumed  area  "  is  defined  to  be 
that  portion  of  a  pastoral  holding  for  which  a  pastoral  lease  may 
not  be  granted  under  the  Act. 

Among  the  particulars  required  to  be  set  forth  in  the  applica- 
tion for  the  pastoral  lease  the  "  alienated  land  "  is  not  specified, 
but  by  the  74th  section  the  "  Minister"  is  directed  to  cause  to  be 
marked  on  the  plan  of  the  pastoral  holding  "all  portions  of 
alienated  land  not  already  shown  there  within  such  holding." 
The  Minister  is  then  to  notify  which  part  is  to  be  the  "  resumed 
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^^^-       area,"  that  is  to  say,  the  part  of  which  the  runholder  is  to  have 
Edols      no  lease. 

Tem^.  ^^  ^  plain  that  the  Leg^latnre  intended  that  the  runholder 
Martin  C  J,  should  set  out  in  his  plan  the  alienated  portions  within  the 
boundaries  of  his  run,  and  thus  distinguish  the  portions  of  the 
run  of  whioh  he  claimed  to  be  the  owner.  In  making  the 
division  of  the  holding,  by  necessary  implication  the  alienated 
land  is  to  be  excluded,  and  no  lease  cisbn  be  given  of  it  to  the 
runholder. 

In  the  present  case,  on  the  9th  February,  1882,  one  John 
Stewart  conditionally  purchased  640  acres  within  the  boundaries 
of  that  portion  of  the  run  which  the  Minister  determined  should 
be  a  leasehold  area.  Subsequently,  on  the  17th  November, 
1885,  this  conditional  purchase  was  declared  forfeited,  and  on 
the  24th  December,  1885,  the  defendant  conditionally  purchased 
160  acres  of  the  land  so  forfeited,  and  applied  for  a  conditional 
lease  of  the  remaining  480  acres.  The  question  now  for  deter- 
mination is,  whether  the  defendant  is  entitled  to  the  land  which 
he  has  thus  conditionally  purchased  and  conditionally  leased — 
the  whole  640  acres  having  been  duly  alienated  to  John  Stewart  at 
the  time  of  the  division  of  the  run,  which  was  notified  on  the 
11th  July,  1885,  under  the  76th  section  of  the  Act. 

By  section  186,  it  is  enacted  that  every  forfeiture  of  land 
conditionally  purchased  shall  operate  as  a  forfeiture  of  additional 
conditional  purchases  as  well  as  of  the  original  purchases,  and 
thereupon  the  land  so  forfeited  is  to  "  become  Grown  lands,  and 
may  be  dealt  with  as  such/'  By  the  interpretation  clause, 
*'  Crown  lands  "  are  defined  to  be  lands  vested  in  Her  Majesty, 
not  dedicated  to  any  public  purpose,  or  granted  or  contracted  to 
be  granted  in  fee-simple. 

That  being  so,  on  the  forfeiture  of  the  conditional  purchase 
of  the  640  acres  in  the  present  case  it  became  open  to  conditional 
purchase  and  conditional  lease  under  the  2l8t  and  54th  sections 
of  the  Act  respectively,  the  3rd  sub-clause  of  section  21,  which 
excludes  lands  in  the  ''  leasehold  areas  '^  from  "  Crown  lands 
liable  to  conditional  purchase,'^  not  applying,  inasmuch  as  the 
land  in  question  was  not,   as  alienated  land,  included  in  the 
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"leasehold  area'^  granted  by  the  Minister  to  the  plaintifE  nnder       ^886. 
the  76th  section  of  the  Act.  Edols 

It  follows  from  this  that  the  verdict  should^  in  my  opinion^  be     Tiablb. 
entered  in  this  case  for  the  defendant^  with  costs.  MarHn  C.J. 

WiNDSTEB^  J.  I  have  had  some  difficulty  in  arriving  at  a  decision 
in  this  case  in  consequence  of  the  very  loose  wording  of  the 
Oroum  Lands  Act  of  1884,  which  is  evidently  not  the  work  of  a 
professional  draftsman,  but  of  one  who  did  not  understand  the 
necessity  of  using  the  same  words  when  he  meant  to  indicate  the 
same  thing,  and  of  using  different  words  when  he  meant  to 
indicate  different  things.  Upon  examination  of  the  statute,  how- 
ever, I  have  come  to  the  conclusion  that  the  application  for  a 
conditional  purchase  made  by  the  defendant  under  the  circum- 
stances set  out  in  the  special  case  now  before  us  is  invalid,  and 
that  consequently  his  application  for  a  conditional  lease  is  also 
invalid. 

There  can  be  little  doubt,  I  think,  that  one  object  the  Legis- 
lature had  in  view  in  passing  the  Grown  Lands  Act  of  1884  was 
to  put  an  end  to  the  constant  litigation  which  has  been  going  on 
for  the  last  25  years  between  the  pastoral  tenants  of  the  Crown 
and  the  conditional  purchasers,  who  from  time  to  time  settled 
upon  their  runs.  This  intention,  as  gathered  from  the  provisions 
of  the  Act,  the  Legislature  appears  to  me  to  have  endeavoured 
to  give  effect  to  by  dividing  every  run  into  two  portions,  one  of 
which  should  be  held  by  the  pastoral  tenant  undisturbed  by  the 
future  intrusion  of  conditional  purchasers,  whilst  the  other 
should  remtdn  subject  to  the  right  of  conditional  purchasers  to 
come  upon  it. 

Carrying  out  this  policy,  section  71  provides  that  every  run- 
holder  shall  apply  for  a  pastoral  lease  of  whichever  portion  of 
his  run  may  be  converted  into  a  leasehold  area,  and  shall  divide 
the  entire  area  of  all  the  Crown  lands  within  his  pastoral  holding 
into  two  parts  as  nearly  equal  in  area  as  practicable,  one  of  which 
is  ultimately  to  become  the  leasehold  area,  the  other  the  resumed 
area,  the  resumed  area  being  that  portion  of  the  run  which  is  to 
he  open  to  conditional  purchase,  the  leasehold  area  that  portion 
which  is  to  be  held  in  undisturbed  possession  by  the  run- 
holder. 
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^^^  By  the  provisions  of  section  74  the  Minister  may  either  adopt 

EDOL8      the  division  of  the  pastoral  holding  made  by  the  mnholder, 

TsABLB.     i^eqnost  it  to  be  amended  or  divide  it  himself ^  and  shall  notify  to 

Windeyer  J.  the  mnholder  which  parts  of  the  run  are  to  be  respectively  the 

leasehold    and  the  resumed  area.     AU  the  lands  within  the 

pastoral  holding  so  divided^  under  whatever  tenures  they  may  be 

held^  must^  on  this  division  of  the  run  being  made^  be  physically 

within  either  the  leasehold  area  or  the  resumed  area. 

By  section  21  Crown  lands  comprised  within  leasehold  areas 
notified  under  provisions  of  part  4  of  the  Act  are  exempt  from 
conditional  purchase^  and  the  contention  of  the  plaintiffs  is  that 
at  the  time  the  defendant  made  his  application  for  the  conditional 
purchase  of  the  laud  in  question  it  was,  as  land  within  the  lease- 
hold area,  exempt  from  conditional  purchase ;  whilst  the  defen- 
dant contends  that  upon  the  forfeiture  of  the  original  conditional 
purchase  the  land  became  Crown  land,  and  as  such  open  to  con- 
ditional purchase. 

The  contention  on  behalf  of  the  defendant  is,  that,  inasmuch 
as  the  land  before  its  forfeiture  was  not  Crown  land,  it  could  not 
be  leased  to  the  runholder,  and  therefore  was  not  within  the 
leasehold  area  in  the  sense  of  belonging  to  it. 

The  fallacy  of  this  argument  appears  to  me  to  lie  in  the 
assumption  that  the  words  ^'  leasehold  area  '^  in  section  21  are  to 
be  read  as  meaning  only  the  lands  which  the  Crown  can  grant  to 
the  runholder,  whereas  in  my  opinion  the  leasehold  area  spoken 
of  in  section  21  simply  means  that  portion  of  the  run  which  is 
not  the  resumed  area,  and  the  word  ''  within  ^'  mtens  simply 
physically  within.  If  this  construction  is  not  placed  upon  sub- 
section 3,  of  section  21,  the  manifest  intention  of  the  Act  to 
keep  one-half  of  the  run  free  from  the  intrusion  of  conditional 
purchasers  will  be,  to  a  large  extent,  defeated,  and  the  pastoral 
tenant  will  be  exposed  to  all  the  difficulties  which  are  likely  to 
arise  from  persons  coming  upon  his  run  with  sheep  and  cattle, 
and  from  the  necessity  of  keeping  open  roads  of  access  for  such 
conditional  purchasers  with  all  the  attendant  danger  of  mntnal 
trespass  taking  place. 

Upon  a  close  examination  of  the  Act,  it  will  be  seen  that  the 
words  '^  pastoral  holding,^'  '^  leasehold  area,''  and  '^  resumed  area," 
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are  words  rather  of  topographical  description  than  words  indicating  ^^^6. 
a  precise  tenure.  A  pastoral  holding  according  to  the  interpre-  Edols 
tation  clause  means  ''the  area  included  within  the  continuous  Tbablb. 
boandaries  or  reputed  boundaries  of  any  station  worked  or  used  Windeyer  J. 
for  grasing  purposes^  whether  such  station  includes  more  than 
one  run  or  includes  lands  held  by  or  in  the  interests  of  the  run- 
kolder  otherwise  than  under  pastoral  or  pre-emptive  lease  or  not.'^ 
Ab  the  area  thus  defined  is  clearly  contemplated  by  sections  71 
and  74  as  including  lands  alienated  by  the  Crown  and  in  posses- 
sion either  of  the  pastoral  tenant  or  of  other  persons,  the  words 
"pastoral  holding *'  are  clearly  words  of  topographical  descrip- 
tion, and  do  not  imply  that  the  pastoral  holding  is  exclusively  the 
land  under  lease  to  the  pastoral  tenant.  The  tract  of  country 
within  continuous  boundaries  thus  described  as  a  pastoral  hold- 
ing when  divided  by  the  line  approved  by  the  Minister,  falls 
into  two  portions,  which,  necessarily  requiring  names  by  which 
they  may  be  identified  for  the  purposes  of  the  Act,  have  been 
called  respectively  the  leasehold  area  and  the  resumed  area,  and, 
both  being  carved  out  of  the  original  pastoral  holding  or  area, 
must,  as  both  include  the  alienated  lands  in  that  original  holding, 
thenoselves  be  regarded  as  geographical  areas,  and  their  names 
as  topographically  descriptive  of  the  portions  into  which  the  run 
is  divided. 

The  interpretation  clause,  which  defines  a  leasehold  area  as 
''that  portion  of  a  pastoral  holding  for  which  a  pastoral 
lease  maybe  granted,'^  and  a  resumed  area  as  ''that  portion 
of  a  pastoral  holding  for  which  a  pastoral  lease  may  not 
be  granted,'*  when  read  by  the  light  of  the  provisions 
of  sections  71  and  74,  which  show  how  a  pastoral  holding 
is  to  be  divided  into  those  portions,  is  not  inconsistent 
with  a  construction  that  regards  the  terms  as  simply  indicating 
the  two  geographical  portions  of  the  run  by  names  having  refer- 
ence to  the  leading  incidents  attaching  to  either  portion,  such 
incidents  being,  in  the  one  case,  the  right  of  the  Crown  to  lease, 
and  in  the  other,  the  fact  that  the  land  has  been  taken  from  the 
lessee.  The  leasehold  area,  it  will  be  observed,  is  defined,  not 
as  being  that  portion  of  a  pastoral  holding  for  which  a  pastoral 
lease  may  be  exclusively  granted,  or  for  which  a  pastoral  lease 
N.S.WJI.,  Vol.  VII.,  Lftw.  2  C 
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1886.  might  be  granted  at  the  time  of  the  division  of  the  run,  as  the 
Edolb  defendant's  contention  would  require  it  to  be  read;  but  as  that 
Tbable.  portion  of  a  pastoral  holding  for  which  a  lease  may  be  granted, 
Windeyer  J.  that  is  from  time  to  time  at  any  time  after  the  passing  of  the 
Act^  and  it  is  quite  clear  that  if  a  conditional  purchase  became 
forfeited  within  120  days  mentioned  in  section  71  the  forfeited 
land  might  after  the  30  days  prescribed  by  section  136  be  leased 
to  the  runholder  with  the  rest  of  the  Crown  land  in  the  leasehold 
area^  and  is  capable  of  being  so  leased^  because  it  is  Grown 
land^  forming  part  of  the  land  designated  as  the  leasehold  area, 
as  distinguished  from  the  resumed  area.  The  term  ''  leasehold 
area  '^  does  not  mean  that  all  the  land  within  such  area  is  leased, 
any  more  than  does  the  term  "  resumed  area ''  mean  that  all  the 
land  within  such  resumed  area  has  actually  been  resumed  by  the 
Crown;  and  it  does  not  follow  that  because  land  cannot  be 
leased  by  the  Crown^  it  is  not  comprised  within  a  leasehold  area, 
any  more  than  it  follows  that  because  land  cannot  be  resumed  by 
the  Crown  it  is  not  within  the  resumed  area.  That  land  is  con- 
templated by  the  Act  as  being  "  within "  the  resumed  area, 
though  it  could  not  be  resumed  by  the  Crown  is  clear  from  sub- 
section 2  of  section  76,  which  provides  "  that  it  shall  be  lawful 
for  the  Governor  to  accept  a  surrender  from  the  runholder  of 
any  portion  of  land  of  which  he,  at  the  passing  of  this  Act,  holds 
a  grant  or  is  entitled  to  demand  a  grant  which  is  situated 
'  within '  the  resumed  area,  and  to  assure  to  him  by  way  of 
exchange  for  the  land  so  surrendered  an  equal  area  within  the 
leasehold  area.'' 

The  Legislature  has  thus  not  only  clearly  used  the  term 
^'  resumed  area  "  as  including  lands  that  could  not  be  resumed, 
but  by  enacting  in  subsection  8  of  section  78  that "  the  Governor 
may  cancel  wholly  or  in  part  any  rose  rve  within  a  leasehold  area, 
and  upon  notification  in  the  Gazette  of  such  cancellation  the 
land  described  therein  shall  be  added  to  the  leasehold  area,"  has 
clearly  used  the  term  "  leasehold  area,"  in  the  first  instance  as 
describing,  not  the  lands  leased  to  the  pastoral  tenant  upon  the 
division  of  the  run,  but  the  portion  of  the  run  separated  from  the 
resumed  area  by  the  dividing  line  drawn  through  the  run  by  the 
pastoral  tenant,  and  approved  by  the  Minister.     As  the  Act  thus 
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cleaHy  speaks  of  a  resdrve  as  being  ^' witiih  *'  a  leasehold  aredi^        ^886. 
tboagh  not  a  part  of  the  land  originally  leased  to  the  pastoral       Edols 
tenant^  it  seems  to  me  only  natural  to  hold  that  lands  which  have     tsarls. 
become  Crown  lands  on  the  forfeiture  of  a  conditional  purchase  Windeyer  J. 
within  a  leasehold  area  must  still  be  regarded  as  Crown  lands 
comprised  within  that  area  which  may  be  leased^  but  are  not  open 
to  conditional  purchase. 

It  is  true  that  the  words  leasehold  area  in  the  same  subsection 
8  of  section  78,  where  they  follow  the  words  ''shall  be  added 
to"  are  clearly  used  as  meaning  the  land  leased  to  the  run- 
holder,  and  that  they  are  also  used  in  the  same  sense  in  sections 
76  and  78,  which  enact  that  the  runholder  shall^  upon  notification 
of  the  division  of  his  run,  become  entitled  to  a  pastoral  lease  of 
the  leasehold  area,  and  that  the  Governor  may  grant  leases  of 
the  leasehold  areas.  In  those  sections,  however,  the  term  is  not 
used  in  conjunction  with  the  word  "  within,"  and  the  question 
still  remains  whether,  even  supposing  the  term  ''leasehold  area" 
is  to  be  regarded  as  meaning  the  land  leased  to  a  runholder,  the 
word  "  within  "  does  not  mean  simply  physically  within  and  not 
"belonging  to."  As  the  word  "within"  in  subsection  2  of 
section  75  and  in  subsection  8  of  section  78  clearly  means  physi- 
cally within,  and  not  "  belonging  to,"  it  seems  to  me  that  if  any 
doubt  can  arise  as  to  the  meaning  of  the  word  "  within  "  in  the 
sentence  "  within  the  leasehold  area,"  in  subsection  3  of  section 
21,  that  meaning  should  be  adopted  which  is  intended  when  the 
word  is  used  in  other  parts  of  the  Act  in  collocation  with  the 
same  words,  especiaUy  as  such  a  construction  is  in  harmony  with 
the  general  policy  of  the  measure,  which  is  to  give  the  pastoral 
tenant  more  security  of  tenure  than  he  enjoyed  before,  and  thus 
jiutify  the  Government  in  demanding  the  increased  rent  autho- 
rised by  the  Act* 

The  fact  that  section  71  requires  the  runholder,  when  making 
application  for  a  lease  of  half  of  his  pastoral  holding,  to  mark  on 
the  plan  all  lands  claimed  by  him  otherwise  than  under  his  then 
existing  lease,  and  that  the  Minister  is  afterwards,  under  section 
74,  to  mark  upon  the  plan  all  other  alienated  lands,  is  no  reason 
why  all  the  land  on  the  side  determined  upon  by  the  Minister  as 
the  side  to  be  leased  should  not  be  called  the  leasehold  area, 

2  c  2 
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^Q^*       though  it  cannot  all  be  leased^  any  more  than  the  fact  that  there 
Edols      may  be  land  granted  to  the  lessee  or  others  on  the  other  side  of 
Ts^Ls.     ^^^  dividing  line  which  must  be  also  marked  out^  should  prevent 
Windeyw  J.  that  portion  from  being  called  the  resumed  area^  as  it  is  in  sab- 
sections  2  and  3  of  section  75.     The  marking  out  of  portions  of 
land  claimed  by  the  runholder  under  any  tenure  other  than  his 
original  pastoral  lease  would   be  doubtless  requisite  for  the 
purpose  of  guiding  the  Minister  in  his  decision  as  to  adopting 
the  runholder's  division  of  his  pastoral  holdings  and  in  his  deter- 
mination as  to  which  side  of  the  run  should  be  open  to^  and 
which  exempt  from^   conditional  purchase^   whilst  the  farther 
marking  on  the  plan  of  alienations  other  than  those  to  the 
runholder  would  be  necessary  to  enable  the  lessee  to  know  what 
lands  he  could  occupy  within  the  boundaries  of  his  pastoral 
lease. 

For  the  reasons  which  I  have  previously  given,  it  seems  to  me 
impossible  to  hold  that  the  Legislature  by  these  very  necessaiy 
provisions  intended,  when  using  the  words  "  lands  comprised 
within  leasehold  areas  '*  in  section  21,  to  narrow  their  meaning 
to  the  lands  which  belong  to  the  leasehold  area  and  leased  to  the 
runholder.  The  verdict  will  be  entered  for  the  plaintifiE  with 
nominal  damages  and  with  costs. 

Innes  J.  SiB  Or.  Innes,  J.  I  only  desire  to  add  that  it  is  not  without 
grave  doubt,  and  that  it  is  with  the  greatest  diffidence  that  I  feel 
constrained  to  differ  from  the  judgment  of  his  Honour  the  late 
Chief  Justice — ^whose  irreparable  loss  I  shall  never  cease  to 
deplore — and  to  concur  in  the  view  taken  by  my  brother 
Windeyer.  There  ai'e  some  sections  of  the  Act  which  strongly 
support  the  case  of  the  defendant,  and  I  have  had  much  difficulty 
in  determining  on  which  side  the  balance  of  argument  prepon- 
derates. The  Act,  so  &r  as  it  bears  upon  the  question  for 
determination,  has,  however,  been  exhaustively  examined  by  us 
all,  and  I  do  not  see  that  any  advantage  could  accrue  from  a  re- 
hearing of  argument.  Otherwise,  I  should  have  desited  farther 
delay,  in  order  that  the  case  of  Skinner ,  in  which  we  are  told  the 
same  question  arises,  might  be  heard  before  a  judicial  decision 
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was  pronoanced.    On  the  whole^  I  concur  in  the  judgment  of  my 
brother  Windeyer,  and  substantially  for.  the  same  reasons. 

Judgment  far  the  plaintiff,  vrith 
nominal  damages  and  costs. 


1886. 


Edols 

V. 
TlABLS, 


Attorneys  for  plaintiff :  RtMsell  ^  Sana,  for  Whelan  (Forbes). 
Attorneys  for  defendant :  Abbott  8f  Allen 


SAHL  V.  MagDONNELL. 
Arlfiiraiitm — Aioard. 

By  an  award  reciting  that  disputes  and  differences  had  arisen  between  the 
pwtiee  in  respect  of  a  contract  by  which  the  plaintiff  sold  to  the  defendants 
2000  casks  of  cement,  (o  be  deliyered  in  merchantable  condition,  and  that  it  was 
agreed  that  ''all  disputes,  differences,  claims,  and  demands,  matters  and  things 
between  them  in  respect  of  the  said  contract "  should  be  referred  to  arbitration, 
the  arbitrators  fonnd — 1.  That  the  cement  was  not  merchantable.  2.  That 
1935  casks  were  delivered  by  the  pUintiff  to  the  defendants,  and  that  the 
defendants  paid  for  250  casks,  and  resold  and  were  paid  for  286.  3.  They 
awarded  that  the  plaintiff  do,  i^ter  paying  the  defendants  all  expenses  of 
wharfage,  cartage,  storage,  labour,  and  all  rent  and  other  charges  incurr^  by 
them  in  respect  of  the  same  up  to  the  date  of  the  taking  them  back,  take  back 
1639  casks.  4.  That  the  plaintiff  do  pay  to  the  defendants  the  price  paid 
by  them  to  him  for  14  casks,  portion  of  said  250  casks,  together  with  all 
expanses  of  wharfage,  cartage,  storage,  and  labour  incurred  by  them  in  respect 
thereof. 

The  Court,  on  the  motion  of  the  plaintiff,  sent  back  the  award,  in  order  to 
Moertain  the  amount  to  be  paid  by  the  plaintiff  for  wharfage,  &c.,  in  the  third 
clause  of  the  award  mentioned. 

But  the  rouBT  refused  an  application  made  by  the  plaintiff  to  set  aside  the 
award,  holding  that  the  arbitrators  had  power  to  direct  the  plaintiff  to  receive 
hsek  the  cement,  as  it  was  unmerchantable. 


Oct,  26. 


MarHn  C.J. 
Faucett  J. 

and 
Windejfer  J. 


Motion  to  make  absolute  a  rule  nisi  granted  on  the  application 
of  Carl  Ludwig  Sahl^  28tli  August^  calling  upon  Samuel 
MacDonnell  and  Bobert  Busch  to  show  cause  why  the  award 
between  the  parties  should  not  be  set  aside^  upon  the  following 
grounds^  that  is  to  say: — 1.  That  the  award  is  bad  for  uncer- 
tainly in  awarding  payments  by  the  said  Sahl  to  the  said 
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^^Q-  MacDonnell  and  BuscTi  of  all  expenses  of  wharfage,  cartage, 
Sahl  storage,  labour,  and  all  rents  and  other  things  inciirred  by  him 
MaoDonitbll  ill  respect  of  certain  cement  mentioned  in  the  third  clause  of 
the  said  award,  including  the  sum  of  4Z.  48.,  the  amount  paid  by 
the  said  MacDonnell  and  Busch  for  surveyor's  fees,  without 
fixing  or  rendering  certain  the  amount  of  such  wharfage, 
cartage,  storage,  labour,  rent,  and  other  things  aforesaid* 
2.  That  the  award  is  bad,  as  being  on  the  face  of  it  inconsistent 
and  against  law,  inasmuch  as  it  orders  the  said  Sahl  to  take  back 
from  the  said  MacDonnell  and  Busch  goods  which  it  appears 
from  the  said  award  had  been  accepted  by  the  said  MacDonnell 
and  Busch,  and  paid  for  in  paH  by  them,  and  dealt  with  by 
them  as  their  own.  3.  That  the  award  is  bad  in  awarding  that 
the  said  Sahl  shall  pay  to  the  said  MacDonnell  and  Basch  the 
price  paid  by  the  said  MacDonnell  and  3usch  to  the  said  Sahl 
for  14  casks  of  cement,  part  of  250  casks  of  cement  accepted  by 
the  said  MacDonnell  and  Busch,  and  paid  for  by  them  to  the  said 
Sahl,  together  with  all  expenses  of  wharfage,  cartage,  storage, 
and  labour  incurred  by  them. 

The  award  was  in  the  following  terms : — "  To  all  whom 
these  presents  shall  concern.  We,  &c.  •  •  ^  •  •  Whereas  by 
articles  of  agreement,  dated  the  7th  July,  1886,  and  made 
between  Carl  Ludwig  Sahl,  trading  as  Rabone,  Peez  &  Co.,  of 
the  one  part,  and  San^uel  MacDonnell  and  Robert  Busch,  trading 
as  MacDonnell  &  Busch,  of  the  other  part.  After  reciting  that 
certain  disputes  and  differences  had  arisen  and  existed  between 
the  parties  to  now  reciting  articles  under  and  by  virtue  of  a 
contract  entered  into  between  them  on  the  10th  September, 
1884,  which  said  contract  is  in  the  words  and  figures  following, 
that  is  to  say— 'No.  1319,  September  10th,  1885,— Rabpnfe, 
Peez  &  Co., — I  have  this  day  sold  for  your  account  (to  be 
delivered  in  merchantable  condition),  to  Messrs.  MacDonnell  and 
Busch,  to  arrive,  2000  casks  Heipe  G-ebruder  cement,  at  14s.  9d, 
If  purchaser  carts,  the  usual  cartage  to  be  allowed.  Delivery : 
250  ex  "  Dryad,"  250  ex  "Renfrewshire,'*  500  ex  "Mohar,"  500 
ex  "Anna  Wickhurst,*'  and  500  ex  "Emma,**  and  ship  to  be  named 
when  known  for  250.  Terms  of  payment,  csush,  less  2^  per  centi 
discount,  less   first  shipment  which  arrives    of    250.     Reubea; 


VOL.  VII.]  CASES  AT  LAW.  387 

IVood,  broker,  brokerage.  Guaranteed  up  to  test  of  N.S.W.  ^Q^* 
Goyernment/  And  it  had  been  agreed  to  refer  sucli  disputes  Sahl 
and  differences  to  arbitration  in  the  manner  thereinafter  men-  macDonnbll 
tioned  by  the  document  now  in  recital.  It  was  agreed  by  and 
between  the  said  parties  hereto  that  all  disputes  and  differences, 
claims  and  demands,  matters  and  things  between  them  in 
respect  of  the  said  contract,  should  be  referred  to  the  award, 
arbitrament, .  final  end,  and  determination  of  us,  the  said 
Alfred  William  Grilles  and  Eobert  Cooper  Webster,  and 
of  such  third  arbitrator  as  we,  the  said  Grilles  and  Webster, 
should,  by  writing  under  our  hands,  endorsed  on  now 
reciting  articles,  before  proceeding-  in  the  matters  so 
referred  to  us,  nominate  and  appoint  to  act  with  us,  the  said 
Grilles  and  Webster,  or  if  any  two  of  such  arbitrators,  so  as  we, 
the  said  arbitrators,  or  any  two  of  us,  should  make  and  publish 
our  award  iu  writing  of  and  concerning  the  matters  referred, 
ready  to  be  delivered  to  the  said  parties  to  the  now  reciting 
reference  on  or  before  the  1st  October  next.  And  it  was  further 
agreed  by  now  reciting  articles  of  agreement  that  the  costs  of 
the  said  reference  and  award  should  be  in  the  discretion  of  us, 
the  said  arbitrators,  or  any  two  of  us,  who  might  direct  by  whom, 
to  whom,  and  in  what  manner  the  same  should  be  paid.  And 
whereas  we,  the  said  Gilles  and  Webster,  before  proceeding  to 
the  consideration  of  the  matters  so  referred  as  aforesaid,  did,  by 
a  memorandum  dated  8th  July,  1886,  under  our  hands,  and 
endorsed  on  the  hereupon  recited  articles  of  agreement,  appoint 
Thomas  Arthur  Strickland  party  hereto,  to  be  the  third 
arbitrator  in  pursuance  of  the  provisions  contained  in  such 
articles  of  agreement,  and  by  a  memorandum  also  endorsed  on 
the  last  mentioned  agreement,  and  dated  the  9th  day  of  July,  1886, 
I,  the  said  Strickland,  accepted  the  said  o  fi5ce  of  the  third  arbi- 
trator, and  undertook  to  act  as  such.  Now,  know  ye  and  these 
presents  witness,  that  we  the  said  Gilles,  Webster  and  Strick- 
land, having  taken  upon  us  the  burthen  of  the  said  reference, 
and  enquired  into  the  matters  and  things  so  referred  us  as 
aforesaid,  and  having  perused  and  considered  the  papers,  and 
having  heard  the  solicitors  for  each  of  the  parties  concerning  the 
premises,  do  hereby  unanimously  make  this  our  award,  end  and 
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'1886.  final  determination  in  manner  following  : — 1.  We  are  dearly  of 
Sahl  opinion  from  the  evidence  submitted  to  ua,  and  the  examination 
BCacDokitbll  ^^  ^^®  shipments  in  store,  that  the  cement  in  question  was  not^ 
nor  is  not,  merchantable^  it  being  caked  hard  and  in  blocks 
which  had  to  be  broken  out  with  an  iron  probe,  leading  to  the 
conclusion  that  there  was  either  a  defect  in  manu&cture,  or  that 
the  casks  were  filled  while  the  material  was  over-heated,  the 
casks  showing  no  signs  of  damages  by  salt  water.  2.  We  find 
that  of  the  total  number  of  2000  casks,  1935  casks  were  delivered 
.  by  the  said  Sahl  to  the  said  MacDonnell  and  Busch.  That  of 
these  1985  the  said  MacDonnell  and  Busch  paid  for  250  casks, 
and  that  they  resold  and  were  paid  for  236.  3.  We  award 
and  determine  that  the  said  Sahl  do,  after  paying  the  said 
MacDonnell  and  Busch  all  expenses  of  whar&ge,  cartage, 
storage,  labour,  and  all  rent  and  other  charges  incurred 
by  them  in  respect  of  the  same  up  to  the  date  of  taking 
them  back,  including  also  the  sum  of  4Z.  48.,  amount  paid  them 
for  surveyor's  fees,  take  back  1639  casks  of  cement,  portion  of 
the  2000  casks  mentioned  in  the  contract  recited  in  the  said 
articles  of  agreement  of  the  1st  July,  1886.  4.  That  the  said 
Sahl  do  pay  to  the  said  MacDonnell  and  Busch  the  price  paid  by 
them  to  him  for  14  casks  of  cement,  portion  of  the  said  250 
casks,  together  with  all  expenses  of  wharfage,  cartage,  storage 
and  labour  incurred  by  them  in  respect  thereof.  5.  That  the 
said  Sahl  do  pay  the  costs  of  the  said  reference  and  award.'' 


Oct  26.  SahnKms,  Q.C.  ((y Connor  with  him),  now  moved  to  make 
the  rule  absolute.  As  to  the  first  ground,  it  is  plain  that  the 
award  must  be  sent  back,  that  the  expenses  then  mentioned 
should  be  assessed.  But,  further,  the  award  is  bad,  for  although 
arbitrators  may  make  an  award  directing  the  payment  of  money, 
they  cannot  order  us  to  take  back  the  cement,  or  to  pay  all 
charges  and  expenses  until  we  do  so.  Arbitrators  cannot  award 
otherwise  than  the  law  will  direct  :  Morgan  v.  Mather  (1) ; 
Aubert  v.  Maze  (2)  ;  BeJm  v.  Burgess  (3)  ;   In  re  Badger  (4) ; 

(1)  2  Yes.  Jun.  18.  (S;  3  fi.  &  S.  751;   32  LJ.Q.B.  204. 

(2)  2  B.  &  P.  371.  (4)  2  B.  A  Aid.  601. 
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BwseU  on  Awards,  p.  113;  Blackbwm  on  Sales  (Ed,  of  1886),        l^ssi 
pp.  496-7.  Sahl 

V. 

ICaoDowbll 
Barley,  Q.C.  {0.  B,  Stephen  with  him),  showed  cause.     We 

concede  that  the  award  must  be  sent  back  to  the  arbitrators  on 

the  first  gronnd  taken  in  the  role  nisi.     But  we  contend  that  in 

all  other  respects  the  award  is  a  good  one.    The  terms  of  the 

submission  are  as  general  as  they  possibly  could  be,  and  under 

them  the  arbitrators  were  authorised  to  make  the  award,  which 

they  did.     The  dispute  between  the  parties  was  one  arising  out 

of  the  contract.     Justice  would  not  be  done  between  the  parties 

if  car  clients  were  left  liable  to  pay  for  the  storage  of  goods 

which  were  not  merchantable,  as  required  by  the  contract  of  sale. 

If  we  leave  them  in  the  store  we  are  liable  for  storage,  if  we 

throw  them  in  the  sea  we  would  be  liable  to  the  plaintiff  in  an 

action  of  trover.     Unless  the  goods  were  merchantable  they  did 

not  vest  in  us,  and  although  stored  in  our  names,  the  goods 

belonged  to  the  plaintiff.     The  arbitrators  are  judges  of  the  law 

and  of  Hie  facts,  and  the  Court  will  not  set  aside  an  award  unless 

the  arbitrator  admits  that  the  award  was  made  under  a  mistake : 

Binny.'BlaJce{5). 

Salomons,  Q.C,  in  reply.  The  cement  having  been  received 
by  the  defendants,  the  property  in  it  became  vested  in  them,  and 
the  arbitrators  cannot  rescind  the  contract.  The  defendants  not 
only  received,  but  sold  part  of  the  goods.  The  arbitrators 
exceeded  the  power  conferred  on  them  by  the  submission. 

Sib  J.  Mabtik,  C.J.     It  is  plain  that  this  matter  must  go  back  Martin,  C.J. 
to  the  arbitrators  in  order  to  ascertain  the  amount  of  wharfage 
&c.,  to  be  paid  by  the  plaintiff,  and  the  other  matters  there 
referred  to.     It  is  conceded  by  counsel  for  the  defendants,  that 
the  award  must  be  sent  back  for  this  purpose. 

With  reference  to  the  arguments  that  the  arbitrators  had  no 
power  to  direct  the  plaintiff  to  receive  back  the  cement  as  it 
was  found  to  be  unmarketable,  it  seems  to  me  that  they,  having 
aU  matters  in  dispute  between  these  parties  referred  to  them  for 

(5)  L.B.  10  C.P.  3S8;  44  L.J.  C.P.  276. 
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.1886.       detenninatibii,  that  any  matter  wliich  fnigbt  be  involved  in  an. 

Sahl  action  bronght  by  either  of  these  parties  was  open  for  the 
MacDonnbll  arbitrators  to  determine.  Put  this  case :  The  cement  having 
Martin  C.J.  been  placed  in  a  store  by  the  authority  of  defendants,  the  store- 
keeper, who  is  not  within  the  jurisdiction  of  the  arbitrators,  will 
hold  the  defendants  liable 'for  his  charge  for  storage  of  this 
ce'ment.  The  defendants  cannot  get  rid  of  that  liability  without 
removing  the  goods  from  the  store ;  that  would  involve  expense. 
Supposing  that  the  goods  are  allowed  to  remain  in  the  store^  and 
the  storekeeper  sues  the  defendants  for  the  storage,  then  the 
defendants  will  have  a  right  of  action  against  the  plaintiffs  for 
money  paid  to  their  use,  for  which  the  plaintiffs,  by  leaving  the 
goods  in  the  store,  unjustly  made  the  defendants  liable.  The 
arbitrators  have  dealt  with  the  matter  by  settling  the  dispute  in 
the  way  mentioned  in  their  award.  I  see  no  difficulty  then.  It 
is  not  a  question  whether  they  could  compel  the  plaintiff  to  take 
back  thoiae  goods,  but  the  question  is,  whether  they  could  deal 
with  the  liability  which  arises  on  this  contract?  It  appears  to  me 
that  it  was  within  the  power  of  the  arbitrators  to  make  this  order 
in  their  award,  not  only  that  the  defendants  should  be  recouped 
the  expenses  already  incurred  for  the  whar&ge  and  storage  of 
these  goods,  but  also  for  the  further  moneys  which  they  may 
have  to  pay  for  wharfage  and  storage. 

It  has  been  suggested  that  the  amount  ought  to  have  been 
fixed  by  the  award,  but  the  expense  which  will  be  involved  in 
storing  this  cement  cannot  be  fixed  beforehand. 

As  to  the  14  casks  of  cement,  the  award  must  be  sent  back 
for  the  purpose  of  determining  what  was  the  expense  of  wharfage 
incurred  by  the  defendants  in  respect  of  these  goods.  The  rest 
of  the  award,  which  directs  that  there  should  be  a  payment  by 
the  plaintiff  in  reference  to  any  liability  which  the  defendants 
may  incur  by  allowing  this  property  to  remain  longer  in  the  store^ 
is  good. 

Faueett  J.  Faucbtt,  J.  I  agree  with  his  Honour.  Admitting  for  a  moment 
that  the  arbitrators  had  no  power  to  rescind  the  contract  entered 
into  between  these  parties,  their  intention  was  to  put  tho  parties 
in  the  same  position  as  they  were  originally,  making  Mr.  Sahl 
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pay  any  expense  incurred  by  reason  of  his  breach  of  contract.        1886. 

In  view  of  the  terms  of  the  reference,  which  are  very  large — as        Sahl 

large  as  they  possibly  could  be — ^it  becomes  necessary  to  deter-  macDonkbll 

mine  what  should  be  done  with  the  l4  casks.     It  clearly  seems    FauceH  J. 

to  me  that    to    determine    that    question    was   part    of    the 

transaction  between  the  parties,  and  the  arbitrators  had   full 

power  to  say,  to  determine,  what  was  to  be  done  with  those 

casks.  They  might  have  said  that  Sahl  should  pay  to  MacDonnell 

a  certain  sum  of  money  for  breach  of  the  contract  by  Sahl  in 

delivering  the  goods  in  an  unmerchantable  condition.     They  did 

not  do  that,  but  they  make  an  award  that  Sahl  shall  be  at  liberty 

to  take  the  casks  back,  and  if  he  does  not,  they  order  that  he  is 

to  pay  for    the   storage.     There  is   nothing   unreasonable .  or 

unlawful  in  such  an  award.     It  seems  to  me  that  the  arbitrator^ 

Jad  full  power  to  award  as  they  have  done. 

WiNDEYEB,  J.  I  am  of  same  opinion.  The  terms  of  reference  Windeyer  J. 
are  of  the  broadest  possible  kind,  to  meet  the  state  of  thiiig^ 
which  had  arisen.  A  quantity  of  goods  having  been  delivered, 
in  pursuance  of  a  contract,  to  MacDonnell,  the  question  arose> 
inasmuch  as  it  was  contended  that  these  goods  were  worthless, 
what  should  be  done  with  them.  The  arbitrators  having  taken 
the  view  that  these  goods  were  worthless,  considered  that  the 
simplest  thing  to  do  was,  as  fat  as  possible,  to  put  the  parties  in 
the  same  position  as  they  were  in  before  this  contract  was  made. 
They  accordingly  said  that  Sahl  should  take  back  such  of  the 
goods  as  had  been  delivered. 

Per  curiam.  The  award  must  be  referred  back  to  the  arbi- 
trators only  for  the  purpose  of  enabling  them  to  fix  the  amount 
of  the  expenses  for  wharfage,  &c.  Each  party  to  bear  his 
own  costs  of  this  application. 

Order  accordingly. 

Attorneys. for  plaintiff :  Oreagh  ^  Williams. 
Attorneys  for  defendants  :  Norton  ^  Co. , 


OASES  AT  LAW.  [K.  8.  W.  B. 


1886.  FEBGUSON  and  Anothbb  v.  THE  NATIONAL  FIRE  AND  MARINE 

INSURANCE  COMPANY  OF  NEW  ZEALAND. 


Innet  J. 


Nov.  4, 

Fire  imuranee — Inturanee  by  two  parinert—Tmn^er  to  one  of  th$  porttien  - 
Faue0tt  J.     Bre(Uk  of  condition  againMt  transfer  to  "  any  othor  penon" — Intorest  of  atswred" 
ti^d^    '  ^^^^^Jf  etsonoraHon from p&tformanee  of  eonditioni. 

The  plaintiifs,  F.  and  (3t.,  sued  the  defendant  oompaay  on  a  policy  of  fire  insa* 
ranoe  which  contained  the  following  conditiong  (inter  aUa) : — 1.  That  the  insured 
shall  state  of  what  materials  the  building  in  which  the  goods  are  deposited  are 
constructed.  And  if  such  specification  do  not  truly  and  ctrcumstantisUy 
describe  the  property,  and  the  several  particulars  regarding  the  same  as  afore- 
said so  that  the  nature  and  degree  of  the  risk  may  be  justly  estimable,  the 
policy  shall  be  null  and  void. 

4.  Condition  four  was  to  the  effect  that  ''if  the  goods  insured  or  the 
proper^  hereby  insured  shall  pass  to  any  other  person  otherwise  than  by  will 
or  operation  of  law  .  .  the  assured  must  giye  notice  in  writing  to  the 
company  of  every  such  alteration  .  .  and  get  the  same  allowed  by  endone- 
ment  on  the  policy,  otherwise  the  insurance  shall  be  void"  and  in  the  case  of 
such  alteration  the  company  shall  have  power  by  giving  notice  to  terminate  the 
risk. 

Plia  :  That  the  said  goods  were  sold  and  transferred  by  the  plaintiffs  to  F., 
and  that  no  notice  of  such  transfer  was  given  to  the  defendants,  or  allowed  by 
them,  as  required  by  the  4th  condition. 

HM,  that  the  plea  was  good.  There  was  a  transfer  to  a  person  other  than 
the  assured*  within  the  meaning  of  the  4th  condition. 

Semble,  that  the  plea  could  be  supported  on  the  ground  that  G.  had  cessed 
at  the  time  of  the  fire  to  have  any  interest  in  the  property  insured. 

In  the  third  count,  the  plaintiffs  said  that  the  defendants  at  the  time  of  the 
proposal  for  insurance  being  made^  had  full  knowledge  of  the  nature  and 
structure  of  the  buildings  in  which  the  geods  were  contained  and  of  the 
materials  of  which  it  was  built,  but  the  pJaintifEs  were  ignorant  thereof,  and 
the  defendants,  after  inspection  without  any  representation  or  aid  of  the  plain, 
tiffs,  furnished  and  wrote  the  description  and  specification  of  the  buildings  in  the 
proposal,  and  embodied  the  same  in  the  policy,  which  description  the  plaintifis 
believed  to  be  true ;  and  the  defendants  refused  to  accept  from  the  plaintiffs,  and 
exonerated  them  from  supplying  the  same,  and  from  the  r^reeentatknui  and 
conditions  in  the  proposal  and  policy  relative  to  the  description  of  thebnilding, 
&c.,  and  from  complying  with  the  conditions  of  the  policy.  And  save  as  afore- 
said, all  conditions  were  fulfilled,  &o. 

BonibU,  that  the  exoneration  and  discharge  from  a  compliance  with  condi- 
tions ought  to  have  been  pleaded  as  a  replication  to  a  plea  denying  the 
truth  of  the  description  of  the  buildings  contained  in  the  policy. 

Dbhubbeb.  The  declaration  was  in  substance  as  follows: 
P.  C.  Ferguson  and  L.  Grimwood  sue  the  defendant  company 
for  that  the  defendants^  by  a  policy  of  insurance  [under  the  hand 
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and  seal  of  their  agent]  dated  19tli  August,  1885,  made  by  tlie       1886. 

defendants,  after  reciting  that  the  plaintiffs  had  applied  to  the    Fntousoir 

defendants  to  grant  the  insurance  thereinafter  expressed,  and        rp^ 

bad  caused  to  be  delivered  to  the  defendants,  as  the  basis  for    National 

the  contract  of  such  insurance,  a  certain  proposal  for  insurance,  akd  Habine 

and  had  paid  the  defendants  8Z.   15«.  as  the  premium  for  the  oo'or^N?!^ 

iusurance  thereinafter  expressed,  and  that  the  defendants  had 

agreed  to  grant  insurance  against  loss  or  dami^e  by  fire  on 

certain  goods  of  the  plaintiffs,  being  the  stock-in-trade  contained 

in  a  btiilding  therein  described,  occupied  by  the  plaintiffs  as  a 

general  store,  situate,  &c.,  in  the  amount  of  15001.,  and  the 

stock-in-trade  in  another  building  also  therein  described,  situate, 

&c.,  and  occupied  by  the  plaintiffs,  in  the  amount  of  250Z.    It 

was  thereby  expressly  declared  and  agreed  that  in  consideration 

of  the  said  payment  of  the  said  premium,  and  relying  on  the 

statement  contained  in  the  said  proposal  for  the  said  insurance, 

that  from,  &c.,  and  so  long  thereafter  as  the  plaintiffs  should  pay 

to  the  defendants  the  sum  required  for  the  renewal  of  the  said 

policy,  and  the  defendants  should  accept  the  same,  the  capital, 

stock,  funds,  and  property  of  the  defendants  should  be  liable  to 

pay  or  make  good  to  the  plaintiffs  all  such  damage  or  loss  by 

fire  as  should  happen  to  the  property  above  described.     •     . 

And  it  was  also  by  the  said  policy  declared  and  provided  that 

tlie  said  policy  was  granted,  and  the  said  insurance  made  upon 

the  conditions  that  the  statements  made  in  the  said  proposal 

were  true,  and  also  subject  to  the  terms  and  Conditions  endorsed 

upon  the  said  policy,  which  were  as  follows.      [The  declaration 

then  sot   out  all   the  conditions   endorsed  on  the   policy,   the 

material  uiik^a  of   which  are  the  following :-— ]     Description  or 

Risk. — ^That  upon  the  insurance  of  any  property,  whether  build- 

mgs  or  goods  deposited  therein,  the  applicant  shall  state  the 

nature  of  his  interest  and  specify  of  what  materials  the  buildings 

are  respectively  constructed,  where  situated,  and  how  occupied ; 

whether  any  manufacture  or  hazardous  trade  be  carried  on,  if 

hazardous  articles  be  deposited  or  kept  therein,  and  if  so,  shall 

describe    the    nature    and    quantities   thereof;    whether   any 

apparatus  whereby  heat  is  produced  (common  grates  and  stoves 

in  substantial  brick   or  stone  fire-places  in  private  dwellings 
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1886.  excepted)  be  on  the  premis^syand  if  so^  shall  specify  particulaply 
FV&QU0OM  the  nature  thereof,  together  with  a  description  of  contiguous  op 
Thb  adjacent  buildings,  and  if  such  specification  do  not  truly  and 
National  circumstantially  describe  the  property  and  the  several  particulars 
andMabinb  regarding  the  same  as  aforesaid  so  that  the  nature  and  degree  of 
C^*oF^N?Z.  *^^  ^^^^  °"*'y  ^®  jiistly  estimable,  the  policy  or  insurance  thereon 
shall  be  null  an;d  void.  4.  Removal  and  Alteration  of  Bisk*— If 
any  alterations -and  additions  be  made  to  any  buildings^  orii 
goods  of  a  more  combustible  nature  than  allowed  by  the  policy 
be  introduced,  or  if  any  apparatus  for  producing  Iteat  be  erected, 
or  if  goods' insured  be  removed  to  any  other  building,  or  if  the 
property  herebj'  insured  shall  pass  to  any  other  person  otherwise 
than  .by  will  or  operation  of  law,  or  if  any  change  shidl  be  made 
in  the  nature  of  the  occupation,  or  if  the  building  remain  unoccn- 
pied  for  the  Space  of  21  days,  or  if  any  building  used  as  an  hotel 
or  place  for  the  sale  of  fermented  or  spirituous  liquors  by  retail 
shall  cease  to  be  used  as  such,  or  be  uninhabited,  or  become  un- 
licensed, the  assured  must  givo  notice  in  writing  to  the  company 
of  every  such  alteration,  change,  or  removal,  as  the  case  may  be, 
and  get  the  same  allowed  by.  endorsement  on  the  policy  :  other- 
wise the  insurance  shall  be  void.  And  if  by  reason  of  any  such 
altera tion,.chaiige,  or  removal,  or  for  any  other  cause  whatso- 
ever, the.  company  sliall  desire  to  terminate  the  risk,  it  shall  be 
in  their  power  to  do  so  by  giving  notice  to  the  insured  or 
his  representative  to  that  effect,  and  returning  the  proportion  of 
the  premium  for  the.  unexpired  term;  and' upon  the  issue  of  such 
notice  the  risk  shall  cease. 

11. — The  within  written  policy  is  issued  subject  to  any  altera- 
tions or  amendments  thereof  which  any  authorised  agent  of  the 
company  may  have  agreed  upon  in  writing  with  the  insured 
before  the  policy  shall  have  been  actually  delivered  to  the  latter, 
and  all  such  alterations  and  amendments  shall  be  deemed  to  be 
incorporated  with  the  said  policy. 

The  declaration  then  continued  as  follows  :— And  iJie  plain- 
tiffs,  at  the  time  of  the  making  of  the. said  policy,  and  thence 
until  and  at  the  time  of  the  damage  and  loss  hereinafter  men- 
tioned, were  interested  in  the  said  goods  so  insured  .tibLerfiin 
respectively.     And  after  the   making  of  th«  said  policy,  and 
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whilst  it  was  in  force^  the  said  goods  so  insured  as  aforesaid        l^^- 
were  burnt,  damaged  and  destroyed  by  fire  :  whereby  the  plain-    Ebbquson  * 
tiffs  suffered  damage  and  loss  on  the  said  goods  to  the  amount        rp^^ 
in  the  whole  of  I541i.  10*.,  and  all  conditions  were  fulfilled,    National 
&G.    .     .     Yet  the   plaintiffs   have  not  been  paid  out  of  the  anoMxaikb 
capital,  stock,  funds,  and  property  of  the  defendants  the  amount.,  qq,  ^,  ^.Z, 
of  the  said  damages  and  loss;  and  the  same  remains  wholly 
nnpaid, 

2.  The  second  count  related  to  the  6th  condition  of  the 
pohcy,  and  set  out  facts  which  exonerated  the  plaintiffs  from 
complying  with  the  terms  of  the  condition  as  to  arbitration. 

3.  And  the  plaintiJSs  also  sue  the  defendants,  repeating  the 
prefatory  averments  in  the  first  count  contained,  down  to  and 
including  the  averment,  that  after  the  making  of  the  said  policy, 
and  whilst  it  was  in  force,  the  said  goods  so' insured  as  aforesaid 
were  burnt,  damaged  and  destroyed  by  fire,  whereby  the  plain- 
tiffs suffered  damage  and  loss  on  the  said  goods  to  the  amount 
m  the  whole  of  1541Z.  lOs.  And  the  plaintiffs  further  say  that 
at  the  time  of  the  making  of  the .  said  proposal  for  the  said 
insurance  the  defendants  had  full  knowledge  of  the  nature  and 
structure  of  the  said  buildings  in  which  the  said  goods  were 
contained,  and  of  the  materials  of  which  the  same  and  every 
portion  thereof  were  built,  but  the  plaintiffs  weire  in  all  respects 
ignorant  thereof,  as  the  defendants  well  knew.  And  the  defen- 
dants, after  further  inspection  of  the  said  buildings  and  of  the 
structure  and  materials  thereof,  by  their  said  agent,  without  any 
representation  or  aid  by  the  plaintiffs,  furnished  and  wrote  the 
description  and  specification  of  the  said  buildings,  and  of  the 
materials  thereof  in  the  said  proposal,  and  embodied  the  same  in 
the  said  policy  as  hereinbefore  set  forth,  which  description  and 
specification,  at  the  defendants'  representation,  the  plaintiffs 
believed  to  be  true,  and  the  defendants  then  refused  to  accept 
any  description  of  the  said  buildings  from  the  plaintiffs  them- 
selves, and  then  exonerated  and  discharged  the  plaintiffs  from 
supplying  the  same,  and  from  all  representations  and  conditions 
in  said  proposal  and  policy  relative  to  the  description  of  the  said 
buildings,  and  to  the  structure  and  materials  thereof,  and  to  the 
truth  and  accuracy  of  the  said  description,  and  from  all  compli- 
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1886.        ance  with  the  said  first  condition  of  the  said  policy  hereinbefore 

Fbbgusom    set  ont^  in  so  far  as  the  same  relates  to  the  description  and 

■p!^,        specification  of  the  buildings  and  of  the  materials  and  structure 

National    thereof.      And  save  as  aforesaid,  all  conditions  were  fulfilled 

Fire  ' 

AND  Mabine  and  all  things  happened^  &c.     Yet  the  plaintiffs  have  not  been 

Go.  OF  N.Z.  pcki<l  out  of  the  capital^  stocky  funds^  and  property  of  the  defen- 
dants^ the  amount  of  the  said  damages,  and  the  same  remains 
wholly  unpaid. 

Plea.  And  for  a  fifth  plea,  the  defendants,  as  to  the  said  first, 
second,  and  third  counts,  say,  that  after  making  the  said  poUcy, 
and  before  the  said  fire,  the  property  in  the  said  goods  insured 
by  the  said  policy  passed  to  a  person  other  than  the  plaintiCEs, 
otherwise  than  by  will  or  operation  of  law  within  the  meaning 
of  the  said  fourth  condition,  that  is  to  say,  the  said  goods  were 
sold  and  transferred  by  the  plaintiffs  to  the  said  Ferguson, 
whereby  the  property  in  the  said  goods  theretofore  vested  in  the 
plaintiffs  jointly  passed  to  and  became  vested  in  the  said 
Ferguson  solely,  and  so  continued  vested  up  to  and  at  the  time 
of  the  said  fire.  And  the  defendants  say  that  no  notice  was 
given  to  the  defendants  of  the  said  change,  nor  was  the  same 
allowed  by  endorsement  on  the  said  policy,  as  required  by  the 
said  condition. 

Demubbeb  to  the  5th  plea :  The  points  marked  for  argument 
being — 1.  That  the  facts  alleged  in  the  said  plea  do  not  amount 
to  a  breach  of  the  fourth  condition  or  of  any  condition  of  the  said 
policy.  2.  That  under  the  fourth  condition  the  plaintiffs  were 
not  bound  to  give  notice  to  the  defendants  of  the  said  alleged 
transfer,  nor  was  there  any  need  to  have  the  same  allowed  by 
endorsement  on  the  policy. 

Joinder  in  Demubbeb.  Notice  that  it  will  be  contended  that 
the  third  count  is  bad  upon  the  grounds — 1.  That  the  descrip. 
tions  of  the  premises  insured  contained  in  the  proposal  and  policy 
are  warranties,  and  if  untrue  the  plaintiffs  cannot  maintain  an 
action  upon  the  said  policy.  2.  That  the  said  count  seeks  to 
vary  the  policy  declared  upon  by  matters  outside  the  contract. 
3.  That  the  plaintiffs'  remedy,  under  the  alleged  circumstances, 
is  in  equity,  and  not  in  an  action  on  the  policy.  4.  That  the 
performance    of    a    condition     precedent    cannot    be    waived 
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before   the   making  of    the   contract   in   wUch   the    condition        l^^- 
appears.  Fbboitson 


V, 


(y Connor,  for  the  plaintiffs,  in  support  of  the  demurrer.    The        Th* 
fact  that  the  plaintiffs  dissolved  partnership,  leaving  the  property        Fibb 
in  the  goods  in  Terguson  solely,  does  not  invalidate  the  policy  of  ^i^^ubJ^^* 
insurance.     The  meaning  of  condition  4  is,  that  the  property  is  C^-  ®'  ^-Z- 
not  to  be  transferred  to  any  person  other  than   the   insured^ 
without  the  consent  of  the   company.     The   condition  does  not 
apply  to  a  transfer  by  the  one  to   the  other  of  the  persons 
insured :  Oorporation  of  Bristol  v.  Weatcott  (1). 

As  to  the  objections  taken  to  the  8rd  count :  By  the  11th 
condition  of  the  policy,  any  alterations  agreed  upon  with  the 
agent  of  the  company  are  to  be  taken  as  incorporated  with  the 
policy.  A  misrepresentation  or  mistake  made  by  the  agent  of 
the  company  is  an  answer  to  the  contention  that  the  policy 
contains  a  warranty  of  the  truth  of  the  facts  stated  in  it: 
Newcastle  Fi/re  Insurance  Oo.  v.  MacMorran  (2). 

8alomon8j  Q.C.  (0.  B.  Stephen  with  him),  for  the  defendants. 
If  two  persons,  A.  and  B.,  transfer  to  A.,  that  is  a  transfer  to 
another  person  altogether.  The  Insurance  Company  repose 
personal  confidence  in  the  person  insured ;  it  cannot  be  contended 
that  the  company  were  bound  to  continue  the  insurance  after 
some  of  the  insured  have  left  the  partnership.  Suppose  that 
the  partnership  consisted  of  fifty  persons,  the  interests  of  each 
member  might  not  be  sufficient  to  tempt  him  to  commit  arson, 
bat  it  might  be  otherwise  if  the  number  of  members  of  the 
partnership  were  reduced  to  two  or  three.  But  for  condition  4, 
the  plaintiffs  could  not  recover  in  this  action,  as  Grimwood  had 
no  interest  in  the  property  insured  at  the  time  of  the  loss : 
Powles  Y.  Irnies  (8). 

O^Oormor  in  reply. 

Paucbtt,  J.,  delivered  the  judgment  of  the  Court  as  follows  : —    Faueeti  J. 
The  question  on  this  demurrer  is  whether  the  5th  plea  sets  up 
a  good  defence  to  the  action  within  the  terms  of  the  4th  condi- 

(1)  12  CH.  D.  461.  (2)  8  Dow's  H.L.  Bep.  265. 

(3)  11  M.  &  W.  10. ;  12  L.J.  Ex.  163. 

N.S.W.K.,  Vol.  VII.,  Law.  2  D 
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1886.       tion  of  the  policy.     That  depends  on  whether  the  transaction^  by 
Fkbouson    which  Ferguson  and  Grimwood  sold  the  property  in  the  goods 
rp^g.        insured  by  them^  was  a  sale  to  a  person  other  than  Ferguson  and 
National    Grimwood  within  the  meaning  of  the  condition.     It  is  admitted 
AND  Marine  that  by  the  sale  the  property  in  the  goods  passed  from  Ferguson 
Co.  OF  N.Z.  *^^  Grimwood  to  Ferguson  alone.     It  is,  however,  contended 
Faucett  J.    that  because  the  property  was  sold  to  one  of  the  insurers,  there 
was  not  a  sale  to  another  person  within  the  meaning  of  ihe  con- 
dition. 

A  case  has  been  relied  upon,  in  which  it  was  held  that  under 
a  covenant  in  a  lease  against  transferring,  such  covenant  was 
not  avoided  under  circumstances  similar  to  those  in  this  case. 
Vice-Chancellor  Bacon,  in  his  judgment  in  the  case,  says: — 
Corporation  of  Bristol  v.   Weatcott  (1),  at  p.  464,  "  So  ^  from 
there  being  an  assignment  in  this  case  the  partners  stipulated 
in  their  agreements  that  Houghton  should  not  assign  unless  he 
could  get  the  assent  of  Miss  Westcott.     Nothing  can  be  plainer 
than  the  contract  between  the  two  partners.     There  has  been  no 
breach  of  the  covenant  not  to  assign.     There  has  been  no  part- 
ing with    possession.      For    one    partner    to    withdraw    does 
not  alter  the  legal   rights  of    the  lessor .''     Jesael,  M.R.,  says 
(p.  466) : — "  In  the  present  case  there  is  a  lease  to  Baker  and 
Houghton,  and  there  is  a  covenant '  that  they^  the  said  C.  Baker 
and  R.Houghton,  their  executors,  administrators  or  assigns,  or  any 
or  either  of  them,  will  not  during  the  said  term  assign,  underlet, 
or  part  with  the  possession  of  the  said  hereby  demised  premises,  or 
any  part  thereof,  to  any  person  or  persons  without  the  written  con- 
sent of  the  said  J.  H.  Westcott,  her  heirs  or  assigns.'    In  reading 
these  words  we  must  recollect  that  two  persons  do  not  usually 
have  the  same  executors  or  administrators,  and  therefore  'their 
executors  and  administrators'  cannot  mean  the  executors  and 
administrators  of  both,  nor  can  the  words  mean  'their  respective 
executors  and  administrators,'  because  one  would  most  likely  die 
before  the  other,  and  we  are  not  to  assume  that  the  parties  con- 
templated such  an  improbable  event  as  that  of  the  lessees  dying 
at  the  same  moment.     The  words  thef  ef  ore  must  mean  the  execu- 
tors or  administrators  of  the  survivor.    I  only  say  this  to  show  that 
it  is  impossible  to  deal,  with  these  covenants  literally.     If  yon  take 
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this  covenant  to  the  letter,  a  forfeiture  would  be  caused  by  an       ^^^' 
assignment  by  the  executors  of  the  lessee  who  died  first.     Of    Fsboubon 
coarse  the  clause  cannot  have  that  meanings  for  it  must  refer  to        rp^ 
assignment  by  a  man  who  has  something  to  assign.     Now  we    ^^S^^^^ 
come  to  deal  with  the  words  '  part  with  the  possession  of  the  and  Mabins 
demised  premises  to  any  person  or  persons.*     What  do  the  words  co.  of  N.Z. 
'any  person  or  persons'  mean?      Do   they  mean,   'any  other    FaucettJ, 
person  or  persons  ?'     Of  course,  if  the  demise  had  been  to  one 
person  the  words  must  have  had  that  meaning,  and  the  question 
is  whether,  where  the  demise  is  to  several  persons,  the  words 
bave  not  the  same  meaning — ^whether,  in  fact,  what  was  intended 
was  not  this,  that  the  lessees  were  not  to  let  into  possession  any 
one  not  previously  approved  of  as  tenant  by  the  lessor.     Giving 
the  words  that  meaning,  you  make  the  covenant  sensible,  and  I 
think  that   is   their    fair    meaning.      Upon   that  construction 
what  has  occurred  is  not  a  breach  of  the  covenant,  and  conse- 
qnently  I  think  that  the  decision  of  the  Vice-Chancellor  is  correct." 
Brettf  L.J.,  says: — ''I  will  not  give  any  opinion  upon  the  question 
whether  an  assignment  by  one  of  the  two  lessees  to  the  other  would 
have  been  a  breach  of  the  covenant,  for  there  has  not  been  any 
such  assignment,  and  the  question  before  us  turns  only  upon  the 
words  relating  to  parting  with  the  possession  of  the  demised 
property  to  any  person.     It  ^eems  to  me,  upon  the  construction 
of  this  covenant,  that  parting  with  the  possession  to  any  person 
means  to  any  person  other  than  one  of  those  to  whom  possession 
was  given  by  the  original  lease.'*     Ootton,  L.  J.,  says: — ''  When 
we  look  at  the  words  of  this  covenant  with  regard  to  the  circum- 
stances of  the  case  when  it  was  entered  into,  I  think  its  proper 
construction  is  that  the  lessees  are  not  to  give  possession  to  any 
one  who  has  not  already  been  admitted  as  tenant,  or  approved  as 
a  tenant  by  the  lessor." 

That  case  certainly  does  not  decide  the  point  raised  here.  On 
the  contrary,  the  very  question  rcdsed  here  is  avoided,  the  judges 
expressly  avoiding  giving  a  decision  on  the  point.  There  is  a 
case  referred  to,  which  is  a  decision  on  the  very  words  as  to  the 
assignment.  That  is  the  case  of  Varleyv.  Ooppard  (5).  Willes,  J^ 
says  (p.  507). — ''I  am  of  opinion  that  the  plaintifE  is  entitled  to 
(5)  L.R.  7  C.P.  506. 
2  D  2 
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1886.       judgment.     The  action  is  brought  for  a  breach  of  a  covenant  in 
Fbbgubon    a  lease  whereby  the  plaintiff  demised  a  messuage  to  one  Watson, 
Thb        ^^^  8.  covenant  by  Watson,  for  himself  and  his  assigns,  that 
National    during  the  term    the  lessee   should  not,    neither    should  his 
AND  Mabznb  executors,  administrators  or  assigns,  assign  the  demised  premises 
Co.  OF  N.Z.  without  the  consent  in  writing  of  the  plaintiff,  his  executors,  Ac., 
Faueett  J.    first  obtained  prior  to  such  assignment.     Watson,  with  the  con- 
sent of  the  plaintiff,  assigned  the  term  to  the  defendant  and  one 
D' Aeth.   Notwithstanding  this  consent,  the  covenant  not  to  assign 
still  remained  in  force,  and  the  defendant  and  D'Aeth  stood  in 
the  same  position  as  if  they  and  each  of  them  were  in  under  a 
lease  which  restricted   them  from   assigning.      The  action  is 
brought  against  one  of  the  assignees  for  having  assigned  his 
interest  in  the  premises  to  the  other  of  them  without  the  consent 
of  the  lessor.     Is  that  a  breach  of  the  covenant  7     I  think  it  is. 
The  covenant,  though  it  relates  to  the  estate  of  the  two,  neces- 
sarily involves  the  interest  of  each :  it  means  that  neither  of  them 
shall  assign  the  whole  or  any  part  of  his  interest  without  consent; 
otherwise  a  tenant  might  assign  all  but  a  sixty-fourth  part.    .    .    • 
The  argument  in  effect  amounts  to  this,  that  if  the  two  assigned, 
one   his  undivided  moiety  to  A.  and  the  other  his  undivided 
moiety  to  B.,  there   would  be  a  breach  of  the  covenant;  but 
that  if  each  assigned  his  undivided  moiety  to  B.,  there  would  be 
no  breach.     That,  it  seems  to  me,  would  be  frittering  away  the 
covenant  and  making  it  worthless.   It  is  unnecessary  to  consider 
whether  the  merely  taking  a  partner  would  be  a  breach  of  the 
covenant.     But  I  think  an  assignment  by  one  partner  of  his 
undivided  moiety  to  the  other,  clearly  is  a  breach  of  covenant." 
That  decision  is  not  reversed  by  the  decision  I  have  referred  to 
in  Ths  Oorporation  of  Bristol  v.  Westcott  (1). 

We  must  look  at  the  meaning  of  the  claused  in  this  policy  of 
insurance.  There  must  be  uberrima  fides  between  the  parties  to 
a  contract  of  insurance.  The  conditions  ought  to  be  read  fairly 
and  without  any  leaning  either  to  the  one  side  or  the  other.  We 
ought  to  put  a  fair  and  reasonable  construction  on  the  words  of 
.  the  covenant.  The  words  are  plain,  and  it  is  certain  that  there 
has  been  a  change  of  property.  If  A.  and  B.,  the  owners  of 
goods,  sell  them  to  A.,  there  is  a  change  in  the  property  by  the 
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assignment  or  transfer,  op  sale,  as  it  may  be  called.     Are  we  to  ^^^' 

limit  the  meaning  of  the  words  in  the  condition  because  A.  and  FiRausoN 

B.  have  transferred  to  A.  alone  ?     That  would  not  be  giving  a  xhe 

fair  meaning  to  the  words.     There  is  a  transfer  of  property  and  National 

a  change  of  ownership  as  contemplated  by  this  condition.  and  Marine 

m  1.  js  m  .  Insurancb 

lake  a  case  of  common  occurrence.  Two  persons  are  carrying  co.  of  N.Z. 

on  business.     One  buys  some  articles  from  the  partnership  for    Faueett  J. 

his  own  use.     Is  not  there  a  change  of  the  property  in  these 

goods  from  the  partnership  to  the  one  who  buys  them  ? 

Here  there  was  no  notice  of  the  change  of  ownership.  The 
company  may  think  one  of  the  insurers  trustworthy,  and  not  the 
other. 

There  is  another  ground  on  which  the  plea  might  be  supported. 
It  shows  clearly  that  Grimwood^  one  of  the  insured,  sold  all  his 
interest  in  the  property  insured.  It  is  admitted  that  Ferguson 
cannot  sue  alone  in  respect  of  the  interests  of  Ferguson  and 
Grrimwood.  The  plea  shows  clearly  that  one  of  the  parties  had 
ceased  to  have  an  interest  in  the  property  insured.  I  do  not, 
however,  place  my  decision  on  that  ground. 

As  to  the  declaration,  it  is  an  unusual  one.  The  plaintiffs 
claim  under  the  deed,  and  set  up  another  claim  which  seems  to 
me  outside  of  that  deed.  It  is  said,  that  by  the  conduct  of  the 
defendants  they  are  prevented  from  denying  that  the  averments 
in  th^  deed  are  true.  If  the  defendants  alleged  that  the  state- 
ments in  this  deed  were  untrue,  the  course  for  the  plaintiffs  to 
parsue  is  to  set  up  as  a  replication  some  equitable  ground  which 
woald  prevent  the  defendants  from  relying  on  the  defence.  It  is 
a  roandabout  proceeding  brought  about  by  the  present  state  of 
the  law  as  to  pleading.  It  strikes  me  that  on  the  facts  set  out 
in  the  third  count,  and  admitted  by  the  demurrer,  it  would  be  a 
most  inequitable  proceeding  on  the  part  of  the  company  to  defend 
themselves  on  that  ground.  A  Court  of  Equity  would  not  allow 
puch  a  defence  to  succeed. 

Judgment  for  defendant's. 

Attorney  for  plaintiffs  :  McLaughlin. 

Attorneys  for  defendants  :  Oreagh  ^  Williams. 
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1886.  HEGIKA  v  THE  EEDHEAD  COAL  MINING  COMPANY  (No.  2). 


Iniies  J. 


Nov,  2.  Scire  faeiaB — Application  to  amend  writ — Jurisdiction — Coits  of  applicaiion, 

Faucett  J.        The  Court  has  juriRdiction  to  allow  a  writ  of  scire  facias,  issued  on  the  flat 
Windeyer  J.   of  the  Actomey-C^eral^  to  be  amended  on  the  application  of  the  plaintiffs  by 
J^7i       adding  new  counts.    It  is  not  necessary  tliat  the  Attorney-General  should 
issue  a  new  fiat  in  respect  of  such  added  counts  if  they  raise  the  same  questions 
substantially  as  were  intended  to  be  tried. 

The  Courts  accordingly^  allowed  an  application  by  the  plaintiffs  to  amend  the 
writ,  and  by  a  majority  {Fawieitj  J,,  dissenting)  made  the  order  with  costs,  bat 
directed  the  plaintiffs  to  pay  the  costs  of  the  amendment. 

Motion  upon  notice  by  way  of  appeal  from  a  Judge  in  Chambers^ 
calling  apon  defendants  to  show  cause  why  the  writ  of  scire 
facias  issued  herein  should  not  be  amended  by  the  addition  of 
two  counts. 

The  writ  as  originally  issued  is  set  out  in  the  report  of  the 
motion  to  quash  the  writ — ante  page  289. 

The  counts  sought  to  be  added  were  as  follows: — "  And  further 
that  the  said  Redhead  Coal  Mining  Co.  did^  on  the  said  18th 
November,  1875,  apply  for  a  certain  selection  of  lands  as  a  con- 
ditional purchase  for  the  purpose  of  mining  other  than  gold 
mining,  and  was  declared  and  became  the  conditional  purchaser 
thereof,  and  thereafter,  upon  the  same  day,  and  in  contraven- 
tion of  the  provisions  of  the  Crovm  Lands  Alienation  Act  of  1861, 
and  the  Crovm  Lands  Acts  Amendment  Act  of  1875,  apply  for  a 
certain  other  and  distinct  selection  of  land  as  aconditionalpurchase 
for  the  purpose  of  mining  as  aforesaid,  to  wit,  the  land  in  our  said 
deed  of  grant  mentioned  and  described,  and  was  thereupon  declared 
and  became,  in  contravention  of  the  provisions  of  the  said  Acts, 
the  conditional  purchaser  thereof,  the  whole  of  the  lands  afore- 
said being  at  and  before  the  time  when  they  were  conditionally 
purchased  as  aforesaid  open  and  available  under  the  said  Acts- 
for  conditional  selection  for  the  purposes  of  mining  as  aforesaid. 
And  by  reason  of  the  premises  the  said  company  could  not  and 
did  not,  in  conformity  with  the  provisions  of  the  said  Acts,  con- 
ditionally select  for  the  purpose  of  mining  as  aforesaid  the  land 
in  our  said  deed  of  grant  mentioned  and  described. 
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2.  And  farther,  that  the  said  Bedhead  Coal  Mining  Co.  did^  on  ^8^* 
the  day  and  year  last  mentioned,  ^PP^J  to  conditionally  purchase  Bioina 
for  the  purpose  of  mining  other  than  gold  mining  certain  lands  rp^, 
different  from  and  other  than  the  lands  in  our  said  deed  of  grant  Ki">h«^i> 
mentioned  and  described,  and  was  declared  and  became  the  con-  Miming  Go. 
ditional  purchaser  thereof,  and  thereafter,  upon  the  same  day, 
did  in  contravention  of  the  said  Grown  Lands  AUenatvm  Act  of 
1861,  and  the  Grown  Lands  Acts  Amendment  Act  of  1875  apply 
to  conditionally  purchase  for  the  purpose  of  mining  as  aforesaid, 
the  lands  in  our  said  deed  of  grant  mentioned  and  described, 
and  was  thereupon  declared  and  became,  in  contravention  of  the 
provisions  of  the  said  Acts,  the  conditional  purchaser  thereof,  the 
area  of  the  said  lands  in  our  said  deed  of  grant  mentioned  and 
described,  together  with  the  area  of  the  lands  conditionally 
purchased  on  the  same  day  by  the  said  Redhead  Coal  Mining 
Co.,  being  in  excess  of  the  maximum  area  of  land  of  which  by  the 
said  Acts  any  one  person  is  allowed  to  become  the  conditional 
purchaser  for  the  purposes  of  mining  as  aforesaid,  the  whole  of 
the  said  lands  being  at  or  before  the  time  when  they  were  con- 
ditionally purchased  as  aforesaid  open  and  available  under  the 
said  Acts  for  conditional  purchase  for  the  purposes  of  mining  as 
aforesaid,  and  by  reason  of  the  premises  the  said  company  could 
not  and  did  not,  in  conformity  with  the  provisions  of  the  said 
Acts  conditionally  select  for  the  purposes  of  mining  other  than 
gold  mining  the  land  in  our  said  deed  of  grant  mentioned  and 
described." 

Stephen,  Q.C.  {Salomons,  Q.C.,  and  O.  Gampbell  with  him),  for 
the  plaintiffs  in  support  of  the  motion.  In  the  writ  as  originally 
filed,  besides  the  count  in  which  we  rely  on,  the  point  that  a 
corporation  cannot  make  a  mineral  conditional  purchase,  which 
was  decided  in  our  favour,  we  rely  on  two  other  grounds,  namely, 
that  the  defendants  could  not  take  up  more  than  one  selection 
on  the  same  day,  and  that  they  could  not  validly  select  more 
than  640  acres  on  the  same  day.  Objection  may  be  taken  to 
these  two  latter  counts  that  it  is  not  stated  which  of  the  applica- 
tions was  made  first  on  that  day.  It  may  be  said,  when  the 
matter  comes  to  be  tried,  that  the  application  to  select  first  made 
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^8^'  was  a  valid  one,  and  that,  so  far  as  it  appears  on  the  writ,  the 
RioiNA     grant  sought  to  be  repealed  may  have  been  of  the  land  which 

rp^  was  first  applied  for.  This  Court  has  power  to  amend  the  writ. 
EiDHBAD  "Vnierever  an  original  writ  was  amendable,  there  a  writ  of  scire 
Mining  Co.  facias  would  be  so  too  :  Bac.  Ahr.  (sci.  fa.  D)  p.  145  :  although 
instances  are  given  in  the  next  page  of  cases,  HilUer  v.  Frost  (1) 
and  Gray  v.  Jefferton  (2),  where  the  writ  is  not  amendable,  and 
where  the  proper  way  is  for  the  plaintiff  to  move  to  quash  the 
writ;  but  these  cases  have  reference  to  vaUable  proceedings, 
which  are  totally  unlike  the  proceedings  now  under  considera- 
tion except  in  name.  Scire  facias  may  be  amended  even  where 
it  is  not  an  original  writ :  Braswell  v.  Jeco  (8)  :  Begina  v.  Aires 
(4),  In  the  case  of  Begina  v.  Macintosh  (5),  decided  in  our  own 
Court,  a  copy  of  the  proceedings  in  which  we  have  now  before 
us,  an  amendment  was  allowed  after  argument,  by  adding  a 
third  count  to  the  writ.  [He  also  referred  to  Chitty's  Prerogative 
of  the  Orown,  pp.  331,  334,  358  and  370.] 

Darley,  Q.O.,  and  0.  B.  Stephen,  for  the  defendants.  Power 
to  amend  can  only  be  given  to  the  Court  by  statute.  The 
plaintiffs  having  obtained  the  fiat  of  the  Attorney-General  in 
respect  of  one  cause  of  action,  cannot  now  come  to  the  Court  for 
leave  to  add  other  and  different  causes  of  action.  The  passages 
in  Ohitty  refer  to  information  by  the  Crown  :  and  the  King  may 
amend  his  writ  without  coming  before  the  Court.  Section  188 
of  the  Orown  Lands  Act  of  1884  (48  Vic.  No.  18)  gets  rid  of  one 
of  the  grounds  taken  by  the  plaintiffs :  their  selections  are 
invalid,  bel;ause  they  could  not  be  made  until  after  the  grants  to 
the  defendants  had  been  set  aside,  and  the  Attorney-General,  if 
asked  for  his  fiat,  would  refuse  it  on  this  ground. 

[Sib  G.  Innes,  J.  In  Mate  v.  Nugent  (6)  it  was  held  that  a  grant 
illegally  issued  was  not  worth  the  paper  which  it  was  written  on.] 

There  is  no  case  in  the  books  in  which  a  writ  of  scire  facias  to 
repeal  letters  patent  has  been  amended,  although  informations 

(1)  1  Stra.  401.  (4)  10  Mod.  258,354. 

(2)  2  Stra.  1165.  (5)  Sap.  Ct.  Aug,  8,  1850. 

(3)  9  East,  315.  (G)  7  S.C.E.  342. 
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and  writs  of  extent  by  the  Crown  may  be  amended :  0hitty*8  Pre-        ^^^' 

rogaiive.     But  no  scire  facias  to  repeal  letters  patent  can  issne      Bkgiva 

nQtQ  the  Seng's  Attorney-General  grants  his  fiat  to  take  it  out :        rp^, 

2  Williams'  Saunders  72.     This  Court  is  now  asked  to  substitute     K»i>=»^» 

Coal 

a  cause  of  action  different  from  that  for  which  the  A^ttomey-  Minikg  Co. 

(jeneral  granted  his  fiat.     The  writ  to  which  we  appeared  states 

the  grounds  on  which  the  Queen  demands  the  repeal  of  the  grants 

made  to  us ;  and  we  have  a  right  to  object  to  the  form  of  the 

grounds   being  changed.     The    amendment    asked  for  is   not 

necessary^  as  ai>  the  trial  the  Court  would^  if  they  thought  the 

grounds  taken  good  ones^  direct  a  verdict  for  the  defendants  as 

to  the  land  first  applied  f or^  and  for  the  plaintiff  as  to  the  other 

lands.     Regina  v.  Macintosh  (5)  was   the  decision  of   a  single 

Judge,  Sir  A.  Stephen,  in  Chambers.  The  Common  Law  Procedmre 

Act  does  not  apply  to  writs  of  scire  fadaSy  and  before  that  Act 

only  mistakes  and  informalities  could  be  amended.  The  Attomey- 

(jeneralj  in  gpranting  his  fiat,  did  not  exercise  a  Ministerial  office 

only,  but  one  in  which  he  had  a  discretion.     The  plaintiffs  have 

no  merits,  and  the  Court  will   consider   that  fact  in  deciding 

whether,  if  they  have  jurisdiction,  they  ought  to  exercise  it  in 

this  matter  by  granting  the  application. 

Stephen,  Q.C.,  in  reply.  In  Begina  v.  Macintosh  (5),  it  appears 
that  the  motion  to  amend  the  writ  was  resisted :  for  among  the 
papers  filed  there  is  an  affidavit  in  opposition.  The  Court  has 
jurisdiction  to  allow  an  amendment  without  the  fiat  of  the  Attorney- 
General.  Suppose  that  the  writ  had  been  demurred  to  success- 
folly,  could  we  not  have  amended  by  the  leave  of  the  Court  and 
without  the  fiat  of  the  Attorney-General  f 

Faucbtt,  J.  This  is  a  writ  of  scire  facias  to  repeal  a  Crown  Faueett  J. 
grant  issued  &o  far  back  as  the  44th  year  of  Victoria.  The  case, 
it  appears,  came  before  the  Court  in  the  form  of  a  motion  to 
quash  the  writ,  when  the  Court  held  that  some  of  the  objections 
made  to  the  writ  were  not  good.  A  Validating  Act  has  been 
passed,  which,  however,  is  not  in  force,  as  a  proclamation  which 
is  necessary  to  render  the  Act  applicable  to  any  particular  land  has 
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1886.       not  yet  been  issued.     Possibly^  when  the  proclamation  is  issued^ 

Bboima      it  may  be  found  that  the  Act  is  useless. 

r^^j^  An  application  is  now  made  by  the  plaintiffs  in  this  case  to 

Bedhead    amend  the  writ  of  scire  fticias.     It  is  contended  that  the  Court 
Coal  .  "^ 

Miming  Co.  has  in  itself  the  inherent  power  of  amending  any  proceedings 

Faueett  J.    before  it.     In  former  times  the  Court  was  very  slow  to  make 

such  amendments.     It  would  make  formal  amendments^  but  not 

substantial  ones.  It  is  contended,  on  the  one  side,  that  the  Court 

has  power  to  make  these  amendments,  if  it  thinks  necessary. 

On  the  other  hand,  it  is  contended  that  the  Court  has  no  such 

power. 

Authorities  have  been  cited.  I  do  not  say  how  far  these  authori- 
ties are  to  be  acted  upon ;  but  I  am  quite  satisfied  to  take  a 
case  determined  by  this  Court  so  far  back  as  1850  (£.  v. 
Macintosh)  y  where  an  application  of  this  kind  was  made,  and  an 
order  appears  to  have  been  made  in  Chambers  by  his  Honour 
the  then  Chief  Justice,  Sir  Alfred  Stephen.  The  application  was 
to  amend  the  writ  by  adding  a  count.  It  appears  that  that  appli- 
cation was  opposed,  because  among  the  papers  there  is  an 
affidavit  made  in  opposition.  Counsel  appeared  on  both  sides. 
Then  there  is  the  order  of  the  Chief  Justice  at  that  time, 
showing  that  he  considered  that  he  had  power  to  make  the 
amendment,  although  possibly  that  power  was  not  disputed.  He 
allowed  the  amendment  to  be  made.  The  writ,  the  amendment, 
and  the  order  allowing  it  are  before  us  here.  There  is  nothing 
to  show  that  the  order  was  set  aside  by  the  Full  Court.  I  am 
prepared  to  act  on  that  decision  of  that  eminent  Judge^  which 
was  undisturbed  by  the  Full  Court. 

Then,  shall  we  exercise  our  discretion  in  favour  of  the  appli- 
cants f  The  writ  sets  out  a  Crown  grant  issued  under  the  Lands 
Acts.  It  states  that  the  grant  was  obtained  in  consequence  of 
an  application  for  a  mineral  conditional  purchase  made  by  the 
defendants  ;  and  it  says  that  the  grant  is  void,  and  sets  forth  the 
grounds  on  which  such  grant  is  said  to  be  void.  One  of  these 
grounds  is  that  a  corporation  has  no  power  to  make  an  applica- 
tion for  a  mineral  conditional  purchase.  The  Court  came  to  a 
decision  on  that  point,  and  we  have  nothing  further  to  do  with 
it.     There  is  another  ground,  to  this  effect,  that  on  the  same  day 
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on  which  the   application   was  made  for  the  land  disputed,        ^^^' 
another  application  was  made  for  another  piece  of  land ;  and  it      Bcgina 
is  said  that  that  circumstance  makes  the  deed  of  grant  of  the         rp^^ 
first-mentioned  land  void.     Then  it  sets  out  another  ground  also,     Rw>h»ad 
that  their  several  grants  altogether  exceeded  the  quantity  of  Mining  Co. 
land  which  the  defendants  were  entitled  to  apply  for  ;  and  the    ^««*««^*  J- 
plaintiffs  say  that  in  consequence  of  that  circumstance,  also,  the 
grant  was  void^  and  ought  to  be  set  aside.      Now,  the  plaintiffs 
propose  to  add  another  ground  attacking  the  same  grant.    They 
change  their  position  in  a  curious  way.     In  the  original  writ  they 
say  that  the  land  afterwards  granted  was  applied  for,  and  that 
other  lands  were  applied  for  on  the  same  day.      In  the  amended 
ground  they  say  that  other  lands  were  applied  for,  and  then  that 
the  defendants  afterwards,  on  the  same  day,  applied  for  the  land 
mentioned.     They  say  that  in  consequence  of  that,  the  grant  of 
the  piece  of  land  secondly  applied  for  on  the  same  day  is  bad. 
They  attack  the  same  grant,  but  change  their  reason.     They 
vary  the  ground  in  the  same  way  when  stating  that  the  land 
applied  for  was  more  than  the  Act  allowed.     The  plaintiffs  were 
in  this  difficulty — ^they  could  not  say  which  of  these  pieces  of 
land  was  applied  for  first. 

I  confess  I  should  think  that  the  writ  as  it  stands  would  have 
enabled  the  plaintiffs  to  take  advantage  of  the  legal  point  sought 
to  be  raised.  According  to  the  usual  system  of  distributing 
issues,  I  should  think  that  if  it  were  shown  that  one  grant  is  bad, 
the  issue  in  respect  of  such  grant  would  have  been  found  for  the 
plaintiffs.  The  amendment  is  not  of  much  consequence,  but  as 
the  p€krties  think  that  it  is,  I  am  of  opinion  that  in  the  interests 
of  justice  it  ought  to  be  allowed. 

I  must  take  it  for  granted  that  the  Attorney-General  has  seen 
good  reason  for  issuing  his  fiat.  We  must  take  it  that  he  issued 
his  fiiat  in  order  to  enable  the  Court  to  decide  whether  these 
grants  were  bad  or  not. 

Under  these  circumstances,  relying  on  the  authority  of  our  own 
Court,  I  am  of  opinion  that  we  are  entitled  to  grant  this  applica- 
tion. Looking  at  the  circumstances,  it  is  better  to  grant  this 
application  than  to  refuse  it. 
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1886.  WiNDBYEE,  J.     I  am  of  the  same  opinion.     I  have  notliing  more 

BxGiNA     to  add  to  what  has  been   said  by  his   Honour  Mr.   Justice 

rj^,        Faucett,  except  to  say  that  the  amendment  would  merely  effect 

Brdhxad    what  was  the  intention  of  the  Attorney-General  when  he  issued 

Mining  Co.  his  fiat  in  this  matter.     No  new  point  is  raised  by  the  amend- 

Windeyer  J.  ments  proposed.     The  only  thing  done  is  to  enable  the  points  to 

be  determined  which  the  Attorney-General  thought  ought  to  be 

raised.     It  is  admitted  that  in  matters  of  detail  there  is^  no  doubt^ 

power  to  make  an  amendment  in  furtherance  of  the  object  for 

which  the  scire  facias  was  granted. 

The  case  of  R.  v.  Macintosh  (5)  is  an  ample  authority  for  allow- 
ing these  amendments.  That  case  was  litigated  at  every  stage  of 
the  proceedings  in  it.  I  have  before  me  in  the  daily  papers  what 
no  doubt  was  the  written  judgment  of  the  then  Chief  Justice, 
Sir  A.  Stephen,  in  Chambers.  From  the  report^  it  is  clear  that 
the  order  was  made  after  hearing  argument.  For  these  reasons 
I  think  that  the  application  ought  to  be  granted. 

Inmsj.  SiE  G.  Innbs,  J.  I  am  of  the  same  opinion.  The  case  of 
R.  V.  Macintosh  (5)  is  in  point,  and  is  an  authority  for  the  course 
which  the  Court  is  now  taking. 

Independently  of  that  authority,  the  argument  in  opposition  to 
this  application  should  not  be  allowed  to  prevail.  When  the  fiat 
of  the  Attorney-General  was  granted  it  necessarily  included 
what  is  asked  for  now.  The  Court  is  not  tied  hard  and  fast  by 
the  form  in  which  a  declaration  or  writ  has  been  issued.  It 
surely  cannot  be  supposed  that  the  fiat  of  the  Attorney-General 
was  to  be  altogether  illusory;  that  although  the  grants  were  to 
be  impeached,  the  impeachment  was  to  fail,  because,  although 
one  grant  might  be  bad,  the  jury  could  not  tell  which  it  was. 
The  Court  cannot  take  cognizance  of  a  thing  unless  it  has  been 
properly  informed,  and  being  so  informed  it  has  power  to  make 
the  necessary  amendments  in  order  that  the  matter  may  be  tried. 

On  principle  and  reason,  and  on  the  express  authority  of  the 
case  before  us,  I  have  no  hesitation  in  concurring  with  their 
Honours. 

I  may  add  that,  so  far  as  I  can  see,  it  may  not  be  necessary  to 
obtain  a  writ  of  scire  facias  to  repeal  these  grants,  because  on  the 
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aathority  of  Mate  y.  Nugent  (6)  grants  issued  in  contravention 
of  the  law  are  void.  Possibly  these  grants  might  have  been 
impugned  without  the  fiat  of  the  Attorney-General.  How  far 
the  recent  legislation  may  have  interfered  with  the  claims  of 
iheae  applicants  is  another  matter. 

Application  granted. 
Barley  asked  for  costs. 


1886. 


ESGINA 
V. 

Thk 

Ebdhbad 

Coal 

Mining  Co. 

Innes  J. 


Stephen  submitted  that  only  the  costs  of  the  amendment  would 
be  allowed  to  the  defendants. 


Paucett,  J.  In  B.  v.  Macintosh  the  plaintiff  was  ordered  to  Faucett  J. 
pay  the  costs  of  the  application^  and  the  costs  of  and  occasioned 
by  the  amendment.  The  reason  is  that  this  application  was 
rendered  necessary  by  the  act  of  the  plaintiff.  I  have  pointed 
oat  that  in  the  writ  as  originally  framed  the  plaintiffs  set  out  that 
an  application  was  first  made  for  the  land^  the  grant  of  which 
they  seek  to  set  aside^  and  that  other  lands  were  applied  for  on 
the  same  day.  Now  they^  in  consequence  of  some  suggestion 
thrown  out  by  the  Court,  apply  to  amend  their  proceedings, 
changing  their  ground,  but  still  saying  that  the  same  grant  is 
b{kd.  For  the  purpose  of  strengthening  their  case  they  seek  to 
supply  what  was  not  in  the  writ  as  originally  filed.  The  costs  of 
the  application  and  the  costs  of  and  occasioned  by  the  amend- 
ment ought  to  be  paid  by  the  plaintiffs. 

WiNDEYER,  J.      We  are  not  bound  by  the  order  made  in  windeyerJ. 
B.  V.  Macintosh  as  to  the  costs.     I  do  not  know  sufficiently  of 
the  proceedings  in  that  case  to  allow  it  to  guide  me  in  the 
decision  which  I  give  here. 

The  question  to  be  decided  is  whether  the  usual  rules  should 
be  followed  here,  that  the  party  successful  should  be  paid  his 
costs.     I  think  that  the  usual  rule  should  be  followed  here. 

Sib  G.  Innbs,  J.     I  am  sorry  that  there  is  a  difference  among     innes  J. 
as  as  to  the  question  of  costs.      With  the  utmost  respect  for 
the  opinion  of  his  Honour  Mr.  Justice  Faucett,  I  am  obliged  to 
follow   the   decision   of   Mr.  Justice   Windeyer.     I  can  see  no 
difference  between  this  and  an  ordinary  case,  where  a  person 
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applies  to  be  allowed  to  make  an  amendment^  and  the  other 
party  refuses.  If  the  party  consents^  he  is  not  saddled  with  the 
costs.  If  he  resists  and  fails^  I  do  not  see  why  he  should  not 
pay  the  costs  occasioned  by  his  refusal. 

Application  granted  with  costs :  costs 
of  the  amendment  to  be  paid  by  the 
plaintiffs. 


Attorneys  for  plaintiffs :  Abbott  ^  Allen. 
Attorney  for  defendants :  Salwey. 


Nov,  1  4*  3. 


Faucett  J. 

Windetfer  J. 

and 

Inne$  J. 


CHTSHOLM  AND  Anotmkb  v.  COLE. 

What  it  evidence  of  a  leaae  or  promiee  of  Ucue  within  eeciion  7  of  the  Crown 
Lande  Alienation  Act,  1861  (25  Tie  No.  \)^Portion  of  1000  aeree  meaewred 
before  25  Vic.  No,  1,  a  '*  meaeured  portion  " — Reeumptionfor  railway  of  part 
degtroifs  character  of  reeidue  ae  meaeured  portion — Approval  of  Minuter  enb- 
eequent  to  eeUdion — Improvements  ecattered  over  portion — Selection  of 
"  residue  '*— Improvements-— SatUoay  fence— d9  Vic.  No.  13,  section  13, 16. 

K.,  about  1825-1827,  was  promised  by  the  Crown  a  lease  of  2000  acres.  By  a 
mistake  in  the  office,  he  was  put  down  in  the  books  as  a  promisee  of  a  giant  of 
2000  acres  adjoining  the  first-mentioned  2000  acres.  A  long  correspondence 
ensued,  in  which  K,  claimed  a  grant  of  the  second  2000  acres,  and  the  Govern' 
ment  maintained  that  no  such  promise  had  been  made.  Eventually  the  Qorem- 
ment  said  that  K.  might  take  a  lease  of  1000  acres,  on  the  terms  that  he  should 
pay  20b.  for  every  100  acres,  and  should  sign  a  document  acknowledging  his 
tenancy  to  the  Crown.  The  1000  acres  were  measured,  and  K.  went  into 
possession  in  1831,  and  remained  there,  but  never  paid  rent  nor  signed  the 
acknowledgment  required ;  on  the  contrary,  he  complained  of  the  conduct  of  the 
Crown  in  not  giving  him  a  grant  of  the  second  2000  acres. 

Seld  that  the  1000  acres  were  not  *'  Crown  lands  held  under  lease  or  promise 
of  lease  "  within  the  meaning  of  section  7  of  the  Crown  Lands  Alienation  Act  of 
1861  (25  Vic.  No.  1).    K.  was  at  the  utmost  a  mere  tenant  at  will  of  the  Crown. 

A  portion  of  Crown  lands  containing  1000  acres  was  measured  in  about  the  year 
1830.  A  strip  running  through  the  middle  of  this  land  was  resumed  by  the  Go- 
vernment for  railway  purposes :  a  railway  was  constructed  and  fences  erected 
before  the  year  1880  on  the  land  so  resumed.  In  1880  the  defendant  applied  to 
conditionally  purchase  500  out  of  the  original  portion  of  1000  acres,  being  the  luid 
to  the  north  of  the  railway.    The  improvements  then  on  the  500  acres  were  the 
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foDowing :— A  fence  on  the  east,  found  by  the  jury  to  be  a  dividing  fence,  and 
▼ahied  by  them  an  an  improvement  worth  241. ;  a  certain  hut  and  clearance,  ~ 
Kmth  oi  the  raUway  line,  were  valued  by  the  jury  at  £27 ;  and  a  log  fence 
croenng  the  land  diagonally,  valued  at  6L  10b.  by  the  jury,  who  also  valued  the 
railway  fences  crossing  the  1000  acres  at  1062.  In  1882  the  defendant  obtained 
the  approval  of  the  Minister  under  section  16  of  the  Crown  Lands  Act*  Amend- 
ment Act  of  1875  (89  Vic.  No.  13)  to  his  selection  of  600  acres. 

Held  by  Wimbstbr,  J.,  and  Innxs,  J.  (Fauoxtt,  J.,  dubitante),  that  the  1000 
•vree  was  a  measured  portion  within  the  meaning  of  section  13  of  89  Vic  No. 
13,  the  words  ''measured  portion''  including  portions  measured  before  the 
passing  of  the  Crown  Lande  Acts,  and  not  being  restricted  to  portions  not 
exceeding  640  acres. 

Queere  per  Faugbtt,  J. :  Whether  these  words  are  applicable  to  portions  not 
measured  under  the  Acts  of  1861  and  1875. 

Held  aUo  by  Faugstt,  J.,  and  Wznditxb,  J.  (Iknbs,  J.,  dissenting),  that  the 
resmnption  by  Commissioner  for  Bailways  of  part  of  the  1000  acres  destroyed  its 
character  as  a  measured  portion,  and  left  the  residue  open  as  Crown  lands  for 
conditional  purchase ;  and  therefore  it  was  not  necessary  for  the  defendant  to 
have  obtained  the  approval  of  the  Minister  under  section  16  of  39  Vic.  No.  13. 

Held  aUo  by  Faucbtt,  J.,  and  Innbs,  J.,  that  the  approval  of  the  Minister 
obtained  after  the  conditional  purchase  was  suiAdent  within  section  16  of  39 
'Vie.  No.  13 ;  it  is  not  necessary  that  such  approval  should  have  preceded  the 
defendant's  application. 

Held  also  by  Faucxtt,  J.,  and  Wimdetsb,  J.  (Ivirxs,  J.,  dissenting),  that 
where  improvements  to  the  value  of  JB40  are  spread  over  a  measured  portion,  so 
that  such  improvements  cannot  be  segregated  or  located  in  any  particular  part 
of  the  land,  the  Minister  cannot  authorise  the  conditional  purchase  of  any  part 
of  such  measured  portion;  the  word  "residue"  in  section  16  of  39  Vic.  No.  13 
means  "  unimproved  residue."  Per  Ivnxs,  J. :  The  Minister  in  such  case  has 
a  discretion. 

Held  also  by  Faugbtt,  J.,  and  Wivdetsb,  J.,  that  the  railway  fence,  being 
constructed  on  the  land  resumed  by  the  Oovemment,  was  not  an  improvement 
OS  the  500  acres  within  the  definition  in  section  1  of  25  Vic.  No.  1. 

Held  also,  per  Faucxtt,  J.,  that  the  eastern  fence  was  an  improvement  to  the 
extent  of  half  its  value ;  and  that  the  question  whether  the  log  fence  was  an 
unprovement  at  all,  was  for  the  jury. 

Ordered  that  judgment  be  entered  for  the  defendant. 


1886. 
Chisholx 

V, 
OOLR. 


Tbispass.  Pleas — 1^  not  guilty ;  2,  not  possessed  ;  3^  SiS  to 
part  that  the  land  was  Crown  lands  within  the  meaning  of  the 
Oroum  Lands  Alienation  Act  of  1861^  and  the  defendant  con- 
ditionally purchased  it ;  4^  as  to  other  part^  that  the  defendant 
had  purchased  it  as  an  additional  conditional  purchase ;  5^  that 
the  land  was  the  defendant's  freehold.  In  the  declaration  the 
land  was  described  as  a  measured  portion  of  1000  acres^  known 
as  Kinghom's  1000  acres^  bounded  on  the  N.  by  the  WoUondilly 
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1886.  River,  on  the  B.  by  the  western  population  boundary  of  Groul- 
Chisholm  bum;  on  the  W.  by  Kinghom's  2000  acres.  The  plaintiffs'  title 
CoLK.  ^^^  ^  documentary  one,  commencing  with  an  alleged  lease  or 
promise  of  lease  to  one  Alexander  Kinghorn,  contained  in  certain 
correspondence  between  him  and  a  former  Government  in  the  time 
of  Governor  Sir  Ralph  Darling,  in  the  years  1825-1827.  It  was 
admitted  that  whatever  right  Alexander  Kinghom  had  there- 
under was  now  in  the  plaintiffs  as  his  successors  in  title.  The 
plaintiffs  proved  that  in  or  about  1832,  after  the  1000  acres  had 
been  surveyed  by  the  authority  of  the  Government,  A.  Kinghom 
went  into  possession,  and  that  he  and  his  successors  in  title  had 
continued  in  possession  ever  since  up  to  the  date  of  defendant's 
conditional  purchase.  During  the  continuance  of  such  posses- 
sion the  Great  Southern  Railway  between  Goulbum  and  Yass 
was  constructed  by  the  Government  across  the  middle  of  the 
1000  acres,  and  was  fenced  on  both  sides  by  the  Commissioner 
for  Railways. 

The  defendant  applied  in  1880  to  select  500  acres,  part  of  the 
1000  acres,  on  the  northern  side  of  the  railway  line.  In  1882 
the  defendant's  application  to  select  was  approved  by  the 
Minister. 

At  the  trial  on  December  10th,  15th,  17th  and  18th,  1884, 
before  Sir  J.  Martin,  C.J.,  and  a  jury  of  four,  a  verdict  was 
returned  by  consent  for  the  plaintiffs,  with  40«.  damages.  The 
jury  found  specially,  in  answer  to  questions  put  by  his  Honour 
as  to  the  value  of  certain  improvements  indicated  on  the  plan 
opposite: — (1)  Railway  fence  both  sides — 106Z.  (2)  Pence  on 
Rossi's  side — 241.  (3)  Diagonal  log  fence — 61,  lbs.  (4)  Clear- 
ance buildings,  &c.,  at  Barker's — 27Z.  (5)  Log  fence  along 
Yass  Road — nil.     (6)  Clearance  on  Cooper's  selection — ^nil. 

On  the  10th  February,  1885,  a  rule  nisi  for  a  new  trial  or  to 
set  aside  the  verdict  and  to  enter  a  verdict  for  the  defendant 
was  granted  on  the  following  grounds : — (1)  That  the  verdict 
was  against  evidence  and  the  weight  of  evidence.  (2)  That  his 
Honour  should  not  have  admitted  a  certain  schedule,  signed  by 
Sir  Thomas  Mitchell,  and  a  certain  plan  signed  by  one  Hoddle, 
as  evidence  that  the  land  in  question  in  the  action  was  a 
measured   portion.      (3)    That  his    Honour    should  not  have 
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^S^-  admitted  a  certain  map  signed  by  one  Willis,  as  evidence  that 
Chibholm  the  land  in  question  in  the  action  was  a  measured  portion.  (4) 
CoLB.  That  his  Honour  should  not  have  admitted  in  evidence  a  certain 
report  written  by  Mr.  Oxley,  the  Surveyor-Greneral  of  the  colony, 
dated  the  14th  June,  1827.  (5)  That  his  Honour  should  have 
admitted  in  evidence  a  certain  letter  dated  the  21st  May,  1854, 
written  by  James  Kinghorn  to  the  Colonial  Secretary. 

The  rule  was  first  argued  on  the  17th,  18th,  and  19th  Novem- 
ber, 1885  (2nd,  3rd,  and  4th  grounds  in  the  rule  being  given  up), 
when  the  Court  reserved  judgment. 

The  Court  subsequently  desired  that  the  case  should  be  re- 
argued. 

The  second  argument  was  heard  on  the  1st  and  3rd  Novem- 
ber, 1886. 

Salomons,  Q.C.  {Heydon  with  him),  for  the  defendant.  The 
case  is  not  governed  by  section  13  of  the  Crown  Lands  Act  of 
1875  (39  Vic.  No.  13),  because  that  section  applies  only  to 
measured  portions  of  640  acres.  Supposing  it  does  apply  to 
measured  portions  of  greater  area,  it  must  be  shown  that  the 
improvements  were  on  the  500  acres  which  the  defendant 
selected.  To  the  present  declaration  in  trespass  the  defendant 
pleaded  a  conditional  purchase  and  an  additional  conditional 
purchase.  The  plaintiffs  contend  that  the  land  selected  was  part 
of  a  measured  portion  containing  over  40Z.  worth  of  improve- 
ments, and  therefore  not  open  to  selection.  As  to  the  improve- 
ments, we  say  that  there  were  not  40Z»  worth  of  improvements 
on  the  land.  Even  if  there  were  improvements  of  that  value,  it 
cannot  be  said  that  the  whole  area  is  therefore  protected  from 
selection.  The  railway  fence  is  not  an  improvement  within  the 
meaning  of  the  Crown  Lands  Acts.  Besides,  it  is  not  on  "  Crown 
lands'' ;  it  is  on  the  land  vested  by  the  Railways  Act  (22  Vic. 
No.  19),  section  93,  in  the  Commissioner  for  Railways. 

[Sib  (jr.  Innes,  J.  Why  is  it  not  an  improvement  ?  Section  93 
of  22  Yic.  No.  19  says  that  it  is  for  the  accommodation  of 
adjoining  owners.] 
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Bat  they  cannot  be  called  upon  to  contribute  as  in  ordinary  is®®* 

cases.     Secondly^  as  to  Rossi's  fence^  it  was  a  boundary  between  Chisholm 

Bossi's  land  and  a  population  reserve,  taken  by  the  Government  colb. 
out  of  the  1000  acres. 

[Faucbtt,  J.  The  evidence  was  contradictory  on  that  point. 
Some  witnesses  swore  that  this  fence  was  on  the  boundary  of 
Kinghom*s  1000  acres.] 

By  section  16  of  89  Vic.  No.  13  the  residue  of  an  improved 
measured  portion  may  be  selected  subject  to  the  approval  of  the 
Minister^  which  we  obtained.  If  a  fence  worth  40Z.  runs  across 
a  measured  portion  of  1000  acres^  can  it  be  said  that  the  Minister 
cannot  grant  any  part  of  it  ? 

It  is  easy  to  suggest  a  case  in  which  a  fence  may  be  an  improve- 
ment "  to "  the  land,  though  not ''  on*'  it.  Under  section  16  it 
is  only  the  Minister  who  can  decide  whether  the  land  is  open  to 
selection.  It  is  a  matter  in  his  discretion.  He  can  either  grant 
or  refuse  an  application,  but  he  cannot  give  a  selector  land  ^^  on" 
which  improvements  are. 

Donovan  {Pilcher  with  him)  for  the  plaintiffs.  As  to  the  last 
point  first.  The  contention  of  the  other  side  is  to  make  the 
Minister  the  arbiter  of  what  is  or  is  not  Crown  land.  The  ques- 
tion is  how  far  the  value  of  the  land  is  enhanced  by  the  improve- 
ments, and  not  how  much  they  actually  cost :  McBean  v.  Grieve 
(1).  We  say  that  the  improvements  were  so  distributed  over  the 
1000  acres  as  to  leave  no  residue  open  to  selection.  The  eastern 
fence  (Rossi's)  extends  from  the  WoUondilly  River  on  the  north 
down  to  the  railway  fence.  A  western  fence,  if  erected,  would 
have  completed  the  paddock,  but  was  not  necessary,  as  Chisholm 
owned  the  adjoining  land  in  fee,  and  used  both  blocks  as  one. 
Fences  running  round  three  sides  of  a  piece  of  land  are  improve- 
ments^ though  the  fourth  fence  is  not  complete.  The  nature  of 
the  improvements,  and  the  way  in  which  they  are  distribnted, 
must  be  taken  into  consideration.  The  defendant's  application 
was  in  terms  for  part  of  a  measured  portion  of  1000  acres. 
(1)  2  S.C  J^  N.S.  at  p.  168. 

2  B  a 
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•  1886.  [Salomons  :  What  the  Minister  gfave  us  was  the  unimproyed 

Chisholm    "  residue,"  which  he  was  entitled  to  do  under  section  16  of  39 

CoLB.       Vic.   No.  13.      They  say  that  the  selection  was  bad  because  the 

approval  of  the  Minister,  not  having  been  obtained  till  two  years 

after  the  application  to  select,  was  too  late  (2).] 

[Faucbtt,  J.   We  are  of  opinion  that  the  approval,  although 
after  the  date  of  selection,  was  sufficient.] 

Donovan.    Whether  the  defendant  applied  under  section  13  or 
not,  his  ultimate  action  in  getting  the  Minister's  sanction  shows 
that  it  was  a  selection  of  part  of  a  measured  portion  tmder  section 
16.     Although  the  Act  empowers  the  Minister  to  sanction  the 
selection  of  what  is  called  the  '^  residue,"  still  it  may  be  a  ques- 
tion for  a  jury  whether  the  improvements  on  the  measured 
portion  are  so  situated  as  not  to  leave  such  ^^  residue  "  open  for 
selection.     Here  is  evidence  that  there  was  a  measured  portion 
under  section  13 ;  that  there  were  improvements  worth  163Z. ; 
and   that  the  items  were  scattered  over  the  whole  measured 
portion.     I  contend  that  the  improvements  were  so  scattered 
that  no  portion  could  be  selected  as  a  residue.     The  Minister 
cannot  cull  out  a  residue,  unless  it  appears  that  such  residue  is 
not  affected  by  any  improvements  on  any  portion  of  the  1000 
acres.    For  instance,  Barker's  hut  and  clearance,  which  the  jury 
valued  at  27Z.,  on  the  south  side  of  the  railway  line,  comprising 
about  20  acres,  is  isolated  from  the  rest  of  the  land  on  that  side. 
The  Minister  might  possibly  under  the  Act  cull  out  a  residue  on 
that  side  of  the  line  which    would    not  be  affected  by  those 
improvements,  but  the  500  acres  which  the  Minister  has  purported 
to  allot  to  the  defendant  on  the  northern  side  of  the  railway  line 
are  so  surrounded  by  improvements,  consisting  of  the  fences  on 
Rossi's  side,  and  the  railway  fence  and  the  diagonal  log  fence,  as 
not  to  be  open  for  selection  as  a  ''  residue."     Then  as  to  the  rail- 
way fence,  section  93  of  the  Railways  Act,  22  Vic.  No.  19^ 
enacts : — ''  The  Conmiissioner  shall  make,  and  at  all  times  there- 

(2)  Ob  the  previous  aifniment  Dono-  on   this  point,  contending  that  the 

van,  for  the  plaintiffs,  cited   Lee  t.  Minister's  apprpYal  shonld  have  been 

Sievenem  (2  N.S.W.    L.B.    32),    and  fl^Ten  before  selection. 
Houffh  ▼.  Whitt^  (5  N.S.W;  L.K.  : 
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after  maintain^  tbe  following  works  for  the  accommodation  of  the 
owners   and  occupiers   of   lands   adjoining   the   railway^  &c."    Ohisholm 
And  the  section  goes  on  to  specify  g^tes^  bridges^  &c.,  fences^       qo^, 
kc.,  and  drains. 

[Faucitt,  J.  There  can  be  no  doubt  that  the  railway  fence  is 
on  the  Commissioner's  land.  The  fences  are  "  for  separating 
the  land  taken  for  the  use  of  the  railway  from  the  adjoining 
lands  not  taken^  and  protecting  such  lands/'  &c.  The  land  is 
no  longer  Crown  lands  within  the  meaning  of  the  Crown  Lands 
Act.'] 

But  inasmuch  as  it  abuts  on  part  of  the  plaintiff's  land  it 
necessarily  forms  a  boundary  of^  and  improves^  that  land ;  and 
therefore  we  are  entitled  to  consider  that  fence  as  an  improve- 
ment. The  measured  portion  does  not  lose  its  character  as  such, 
because  the  railway  runs  through  it.  The  f acl  that  the  Minister 
did  give  his  approval  is  a  recognition  by  the  deif endant  and  the 
Minister  that  the  500  acres  were  part  of  a  measured  portion. 
The  improvements,  though  scattered,  enhance  the  value  of  the 
land  which  this  defendant  has  selected  to  a  far  greater  value 
than  402.     Therefore  it  was  not  open  to  selection. 

As  to  the  other  point,  selection  was  barred  by  s.  7  of  25  Vic. 
No.  1,  as  the  land  was  held  either  under  a  lease  or  a  promise  of 
lease.  [The  arguments  on  this  point,  turning  mainly  on  the 
&ct6  which  are  reviewed  at  length  in  the  judgment  of  Faucett,  J., 
are  omitted.] 

Sahmona,  Q.C.,  in  reply. 

Paucbtt,  J.     This  is  a  case  of  very  great  difficulty,  and  we    Faucett 
have  considered  the  matter  very  carefully.     I  believe  we  shall 
all  agree  in  the  result,  although  we  may  not  all  agree  in  the 
reasons  on  which  we  base  our  decision. 

The  facts  are  these:  Mr.  Alexander  Kinghom,  an  officer 
nnder  the  Government  in  the  early  times  of  the  colony — about 
1825  or  1827 — as  such  (Government  officer  obtained  a  promise  of 
a  lease  of  2000  acres  of  land.  It  was  called  at  that  time  a 
reserve  of  2000  acres. .    By  a  mistake  in  the  office — as  I  think. 
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after  reading  all  the  papers — Kinghom  was  put  down  in  the 
books  as  being  promised  a  grant  of  2000  acresj  and  an  additional 
grant  of  2000  acres  more.  In  one  of  the  letters  the  second 
2000  acres  was  said  to  be  a  reserve  with  a  right  of  purchase. 
A  great  deal  of  correspondence  took  place  between  this  gentle- 
man and  the  Grovernment  as  to  his  right  to  a  grant  to  the  second 
2000  acres.  His  right  to  a  grant  of  the  first  2000  acres  was 
never  disputed^  but  according  to  the  practice  of  the  office  at  that 
time^  while  holding  an  office  under  the  Grovernment^  he  was  not 
entitled  to  get  the  grant  at  all^  but  he  might  receive  a  promise 
of  a  grants  and  he  might  take  possession  of  the  land^  which  was 
called  a  reserve.  The  land  was  reserved  to  him  with  the  right 
that  when  he  retired  from  the  service  he  should  get  the  grant. 
There  can  be  no  doubt  that  the  first  2000  acres  were  in  that 
position.  Accordingly  he  seems  to  have  got  a  grant  of  the  first 
2000  acres.  But  he  claimed  also^  according  to  the  expression 
in  one  of  his  letters^  that  in  consequence  of  the  Surveyor-Greneral 
of  the  day^  Mr.  Oxley^  having  surveyed  the  land^  that  he  was 
entitled  to  the  second  2000  acres.  Correspondence  took  place 
in  regard  to  that^  and  the  Government  were  of  opinion  that 
Kinghorn  was  in  the  wrongs  and  that  he  had  no  right  to  the 
second  2000  acres.  A  minute  of  G-ovemor  Darlings  endorsed  on 
one  of  the  letters^  made  the  case  the  more  clear  because  the 
Governor  never  gave  more  than  2000  acres,  and  never  issued  a 
grant  while  Einghorn  was  in  the  service.  At  all  events,  the 
Government  came  to  the  conclusion  that  Kinghorn  had  no  right  to 
more  than  2000  acres.  Mr.  Kinghom,  however,  kept  up  the 
correspondence  for  a  long  time,  and  eventually  the  Grovernment 
said  that  he  might  take  1000  acres  on  lease  on  certain  terms, 
one  of  the  conditions  being  that  he  should  pay  20«.  for  every 
100  acres,  which  would  be  lOZ.  for  the  1000  acres  ;  and  another 
condition  was  that  he  should  sign  some  document  in  the  Crown 
Law  office  for  the  purpose  of  acknowledging  himself  as  tenant 
to  the  Crown,  and  admitting  his  liability  to  pay  the  rent.  He  was 
told  that  if  he  called  at  the  office  and  entered  into  these  securi- 
ties or  agreements,  as  they  may  be  called,  he  would  have  the 
land  measured.  The  land  appears  to  have  been  measured— a 
thousand  acres,  and  it  was  measured  alongside  the  200&  acres 
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that  were  conveyed  to  liim,  both  pieces  of  land  being  bonnded       ^^^- 
by  the  WoUondilly  river  on  the  north. 

Mr.  Einghom  went  into  possession ;  bnt  there  is  no  evidence 
that  he  ever  paid  any  rent,  that  he  ever  went  to  the  office,  or  ihueeH  J. 
that  he  ever  entered  into  any  engagement  with  the  Crown  to 
become  a  Crown  tenant.  On  the  contrary,  there  are  many  letters 
between  him  and  the  Crown  showing  that  he  was  discontented, 
and  continually  objecting  to  the  conduct  of  the  Crown  in  not 
giving  him  a  grant  of  the  additional  2000  acres.  Frequently  he 
spoke  of  that,  and  regarded  it  as  a  hardship  that  he  did  not  get 
the  second  2000  acres,  to  which  he  had  clearly  no  right.  In 
one  of  the  letters  he  said,  ''  If  I  am  compelled  I  will  pay  20«.  for 
every  100  acres  ;*'  but  there  is  no  evidence  that  he  ever  actually 
paid  it.  The  whole  of  the  correspondence  would  lead  one  to 
suppose  that  he  never  paid  one  shilling  of  the  rent ;  and  also  to 
come  to  the  conclusion  that  he  never  did  anything  to  have  his 
position  recognised  as  a  tenant  of  the  Crown. 

I  am  of  opinion,  under  these  circumstances,  that  this  gentle- 
man, who  was  an  officer  high  in  the  service  of  the  country  at  the 
time,  was  nothing  more  than  a  mere  tenant  at  will  at  the  very 
utmost,  not  having  paid  rent,  and  not  having  done  anything 
required  of  him.  He  never  became  a  tenant  of  the  Crown  from 
year  to  year.  One  of  the  conditions  of  the  promise  was  that  if 
he  got  a  lease  it  would  be  only  until  the  pleasure  of  His  Majesty 
should  be  made  known  to  him,  or  until  some  other  event  took 
place. 

Further,  he  was  told  that  if  the  1000  acres  were  to  be  sold  at 
any  time,  he  would  have  no  pre-emptive  right  to  them  ;  that  the 
land  would  be  sold  by  public  auction,  and  that  he  was  to  come 
like  any  other  purchaser  and  bid  for  this  1000  acres.  Under 
these  circumstances,  I  see  nothing  whatever  that  placed  this  land 
in  any  of  the  categories  set  out  under  the  Oroton  Lands  Aliena- 
tion Act  to  prevent  such  land  from  being  open  to  free  selection. 

It  has  been  contended  that  it  came  under  clause  7  of  the  old  Act 
of  1861,  which  said  that  Crown  lands  under  a  promise  of  lease  from 
the  Crown  should  be  exempt  from  free  selection.  Clearly,  there 
was  no  lease  from  the  Crown  in  this  case,  and  that  section 
refers  to  leases  under  the  old  law  previous  to  1858,  and  the  old 
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system  of  grants^  which  have  long  since  expired.  However^  Mr. 
Kinghom  had  no  lease  of  that  kind^  and  it  seems  to  me  that  if 
he  had  only  complied  with  the  conditions  that  were  mentioned 
by  the  officers  of  the  Crown  he  might  have  had  not  only,  a 
promise  of  a  lease^  bat  an  actual  lease  on  the  conditions 
mentioned  that  it  should  be  held  until  His  Majesty's  pleasure 
should  be  made  known^  or  until  the  land  should  be  put  up  for 
sale.  But  it  does  not  appear  that  he  complied  with  that  con- 
dition,  and  not  having  accepted  that  condition  it  can  not  be 
regarded  as  a  promise.  It  is  quite  clear  that  he  never  accepted 
this  condition ;  but  on  the  contrary,  he  showed  an  unwillingness 
to  do  it,  and  continually  struggled  to  get  a  grant  of  the  second 
2000  acres  to  which  he  was  not  entitled.  Under  these  circum- 
stances, it  appears  to  me  that  under  the  first  point  the  plaintiff 
has  no  claim  to  the  lands  that  would  exempt  them  from  the 
liability  of  their  being  taken  possession  of  by  a  free  selector. 

We  therefore  have  to  consider  whether  the  defendant  took  up 
the  selection  in  a  proper  way.  This  was  called  a  measured  portion. 
There  is  evidence  that  this  land  was  measured  under  the  direc- 
tion of  Mr.  Oxley,  who  was  a  well-known  surveyor  at  the  time. 
Mr.  Kinghom  took  possession  of  it,  and  it  is  admitted  that  he 
took  possession  of  it  in  the  year  1831,  and  that  he  and  his 
successors  in  title  down  to  the  plaintiffs  have  held  possession  of 
the  lands  ever  since,  until  the  present  time.  That  no  doubt 
would  give  a  title  as  against  any  person  under  ordinary  circum- 
stances. But  a  person  selecting  Crown  lands  is  a  very  different 
person  in  the  eye  of  the  law  from  an  ordinary  person  who  comes 
in  as  a  trespasser.  We  know  that  possession  of  that  character 
cannot  be  disturbed  by  any  person  going  in  without  any  title. 
The  plaintiff's  title  would  be  good  against  all  the  world  except 
for  these  Crown  Lands  Acts, 

One  question  arises  whether  this  portion  having  been  at  one 
time  measured  is  to  be  treated  as  a  measured  portion  under  the 
Land  Acts.  The  tendency  in  my  opinion  is  that  it  does  not  come 
within  the  meaning  of  the  expression  '* measured  portion"  as 
used  by  these  Acts.  Sections  13  and  16  of  the  Orown  Lands  Acts 
Amendment  Act  of  1875,  especially  section  13,  have  been  very 
carefully  considered  before  us.  Section  13  enacts  that  Crown  lands; 
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conditionally  parcbased  should^  if  measured  by  the  autbority  of 
the  Govemment  previous  to  tbe  purchase^  be  taken  in  portions 
as  measured,  ^'  if  not  exceeding  640  acres."  Altbougb  tbat 
section  uses  tbese  words,  and  altbougb  tbese  words  seem  to 
imply  tbat  tbere  may  be  measured  portions  of  more  tban  640 
acres,  still  I  bave  bad  great  doubts  as  to  wbetber  tbe  expression 
"  measured  portion ''  can  be  applied  to  tbis  land  at  all,  or  to  any 
lands  not  .measured  under  tbese  Acts — tbat  is  to  say  under  tbe 
Acts  of  1861  and  1875.  If  tbe  Legislature  bad  intended  to 
apply  tbe  term  measured  portions  to  lands  measured  before  tbese 
Acts  came  into  operation  it  would  bave  said  so.  We  must  not 
suppose  tbat  tbe  Legislature  intends  an  Act  to  apply  to  past 
things  unless  it  expressly  says  so.  I  am  not,  bowever,  prepared 
to  hold  tbat  decisively. 

I  will  take  it  for  tbe  purpose  of  tbis  case,  tbat  land  migbt  be  a 
measured  portion  before  tbe  passing  of  tbese  Acts,  and  I  will 
take  it  tbat  tbis  was  a  measured  portion,  witbin  the  terms  of  tbe 
Act.  Then  some  very  considerable  difficulties  arise,  because 
section  13  of  the  Act  of  1875  says  tbat  measured  portions  shall 
be  taken  up  in  their  entirety.  Tbe  13tb  section  applies  to  lands 
animproved,  and  provides  that  a  measured  portion  shall  be  taken 
up  in  one  block  as  measured,  unless  tbe  Minister  allows  it  to  be 
divided.  A  person  wishing  to  take  up  part  of  a  measured 
portion  has  to  go  to  tbe  trouble  of  getting  tbe  consent  of  the 
Minister  and  a  re-measurement,  and  be  has  to  pay  the  costs  of 
the  re-measurement.  Now  the  difficulty  in  this  case  is  tbat  tbe 
land  was  not  640  acres,  but  1000  acres.  But  I  will  treat  it  as  if  it 
were  a  portion  of  640  acres  instead  of  1000  acres.  If  it  were  a 
portion  of  640  acres,  coming  witbin  the.  terms  of  the  13th  section, 
then  the  conditional  purchaser  wo\ild  be  obbged  to  take  up  tbe 
whole  of  it,  or  to  get  tbe  consent  of  tbe  Minister  to  take  part  of 
it  up.    So  far  tbere  is  no  difficulty. 

Bnt  when  tbere  are'  improvements  upon  a  measured  portion 
there  is  some  difficulty.  Section  16  provides  that  where  tbere 
are  some  improvemients  on  tbe  land,  to  tbe  extent  at  least  of  40Z., 
the  whole  of  tbe  measured  portion  shall  be  exempt  from  free 
selection — ^that  is,  not  open  to  conditional  purchase;  in  other 
words,  where  there  are  improvements  to  the  extent  of  40Z.,  no 
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matter  how  spread  over  the  land^  or  how  scattered  over  different 
Chisholm    parts  of  the  measured  portion,  that  measured  portion  is,  accord- 
CoLB.       J^g  *o  *te  decision  in  Blackwood  v.  Dobbin  (8),  protected  from 
FducBiiJ.    being    taken   up   in   one   block;    although    by   section   13   a 
measured  portion  must  be  taken  up  in  one  block  as  measured. 
But  we  are  in  this  singular  position  that  section  16  says  that  if 
a  measured  block  were  improved  to  the  extent  of  at  least  40Z.  the 
whole  block  could  not  be  taken  up,  nor  could  any  portion  of  it 
be  taken  up,  unless  with  the  consent  of  the  Minister.     The  word- 
ing  of  the  Act  is  singular,  because   it   says  that  if  there  are 
improvements  on  the  land  to  the  extent  mentioned,  then  the  residue 
of  the  lands  should  be  open  to  conditional  purchase,  with  the 
consent  and  approval  of  the  Minister.* 

Here  is  a  measured  portion  of  1000  acres,  which  is  found  to 
contain  improvements  to  the  extent  of  50Z.  What  were  these 
improvements?  Barker's  hut  was  probably  worth  27Z., and  in 
one  part,  about  the  middle  of  the  1000  acres,  there  was  a  fence 
at  least  worth  24Z.  These  two  improvements  were  quite  remote 
from  one  another.  There  was  a  log  fence  going  across  a  portion 
of  the  land  that  could  be  very  little  benefit  to  the  land  ;  but  it 
was  certainly  worth  6Z.  10«.  These  small  improvements  were 
spread  over  different  portions  of  the  land,  and  yet  under  the 
decision  of  the  Court — ^which  I  think  was  a  correct  decision — 
these  improvements  protect  the  entire  measured  portion,  whether 
640  acres  or  less,  against  the  whole  or  any  portion  being  condi- 
tionally purchased,  without  the  consent  of  the  Minister.  The 
question  that  arises  here  is  this:  The  defendant  selected  500 
acres  of  this  1000  acres,  and  he  selected  a  portion  containing 
some  40Z.  worth  of  improvements.  According  to  the  strict  terms 
of  section  16,  this  500  acres  would  be  protected  from  selection 
unless  the  Minister  can  point  out  some  portions  that  contained 
no  improvements,  and  segregate  the  rest.  The  Act  draws  the  line 
separating  the  improved  from  the  unimproved  land.  It  appears 
to  me  that  there  was  some  difficulty  with  regard  to  the  meaning 
of  the  word  "  residue.**  The  word  *'  residue  *'  means  what  is 
left  after  the  improvements  have  been  separated.  It  would  seem 
under  this  section  that  the  lands  improved  were  not  open  to  the 

(8)  1  S.C.K.  N.S.  75. 
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conditional  purchaser  even  with  the  approval  of  the  Minister.        ^^^ 
That  is  a  question  that  may  come  to  be  decided  some  day  or    Chisholm 
other.     In  this  case  I  am  not  going  to  confound  my  decision       coli. 
with  that  difficult  question.     It  appears  that  a  portion  of  this    FaucettJ. 
1000  acres  was  taken  possession  of  by  the  Commissioner  for  Bail- 
ways^  and  that  a  railway  has  been  taken  through  the  land.      A 
portion  of  the  land  is  therefore  vested  in  fee  simple  in  the  Com- 
missioner for  Railways.      The  argument  here  would  be  more 
strong  if  this  land  measured  only  640  acres,  still  I  will  assume 
tliat  that  was  the  extent.     It  is  contended  that  although  this 
railway  goes  through  it,  it  is  still  a  measured  portion  of  1000 
acres.     If  a  person  wished  to  take  up  the  block  entire,  what 
would  he  do  ?    He  could  not  take  up  640  acres,  because  it  is  no 
longer  a  measured  portion  of  640  acres.     It  is  1000  acres  less 
the  quantity  of  land  taken  up  by  the  railway;  and  it  cannot 
longer  be  a  measured  portion  of  1000  acres.     Well,  the  question 
then  is,  does  it  still  retain  the  character  of  a  measured  portion  T 
In  my  opinion  it  cannot  retain  that  character.     I  cannot  under- 
stand  how  a  measured  portion    of  640  acres  that  has  been 
reduced  by  a  certain  portion,  converted  into  a  fee  simple,  and 
vested  in  the  Commissioner  for  Railways,  or  dedicated  for  any 
other  public  purpose,  can  remain  the  same  measured  portion.    It 
could  not  be  taken  up  in  its  entirety ;  and  was  it  then  liable  to 
free  selection  as  an  ordinary  piece  of  Crown  lands  ?     I  am  dis- 
posed to  think  that  the  entire  quality  was  changed.     For  pur- 
poses of  description,  it  may  remain  a  measured  portion,  but  not 
for  selection.     However,  for  the  sake  of  argument,  and  for  the 
purpose  of  this  case,  I  will  assume  that  it  remains  subject  to  the 
approval  of  the  Minister,  and  the  same  as  to  the  residue. 

Then  comes  an  important  question.  The  defendant  took  up 
500  acres,  a  portion  of  the  measured  portion  of  1000  acres,  and 
he  took  it  up  originally  in  the  ordinary  way  without  any  refer- 
ence, at  all  to  the  Minister,  and  without  any  reference  to  the  pro- 
visions in  the  16th  section,  although  he  described  it  in  his 
application  as  a  portion  of  a  measured  portion  of  1000  acres. 
That  was  a  sufficiently  good  description.  Then  he  applied  to 
Hke  Minister  for  approval  of  what  he  had  done,  and  the  Minister 
gave  his  approval  in  a  form  which  I  hold,  as  it  has  been  held 
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before^  was  sufficient.  Then  the  defendant^  on  getting  the 
approval  of  the  Minister^  entered  into  possession.  It  seems  to 
me  that  it  is  immaterial  whether  the  defendant  got  that  per- 
mission before  or  after  the  application  was  sent  in.  It  was  the 
approval  of  the  Minister  for  the  subdivision.  The  provisions  of 
the  16th  section  were  complied  with  so  far  as  it  was  necessary  to 
comply  with  them. 

Now^  the  question  arises  (and  it  is  one  of  the  questions  that 
have  been  argued)^  whether^  supposing  the  railway  not  to  be 
there  at  all^  and  supposing  that  this  was  a  measured  portion, 
the  Minister  could  allow  a  conditional  purchaser  to  take  up  any 
land  containing  any  portion  of  these  improvements.  He  might 
say^  you  may  take  up  any  portion^  but  you  must  not  take  up  any 
land  that  has  any  improvements  on  it.  It  would  be  very  difficult 
to  do  that  where  the  improvements  are  scattered  over  an  enor- 
mous extent  of  country,  although  only  worth  502.  It  would  be 
impossible  to  give  500  acres  not  containing  any  improvements  at 
all.  In  this  particular  case  it  seems  to  me  that  it  is  not  necessary 
to  decide  that  question^  because  the  character  of  this  land  as  a 
measured  portion  was  to  a  certain  extent  destroyed  by  the  rail- 
way running  through  it.  Here  the  land  was  divided  by  the  rail- 
way into  two  parts^  and  neither  part  contained  improvements  to 
the  extent  of  402.  I  think  the  Minister  could  deal  with  these 
two  parts  under  the  general  provisions  of  the  Act;  and  if  he 
chose  he  could  allow  a  person  to  take  up  a  selection  of  500  acres^ 
provided  it  did  not  contain  improvements  to  the  value  of  401. 
In  this  case  there  was  nothing  to  prevent  a  free  selector  from 
taking  it  up  entire.  I  doubt  whether  it  was  at  all  necessary  to 
get  the  approval  of  the  Minister.  From  my  view  of  the  case,  he 
was  entitled  to  allow  the  conditional  purchaser  to  take  up  these 
500  acres^  not  containing  improvements  to  the  extent  of  40Z.  If 
it  had  contained  improvements  to  that  extent  it  would  have  been 
protected. 

A  question  has  arisen  as  to  what  portion  would  be  protected 
by  these  improvements.  The  Act  is  very  difficult  to  construe  on 
this  point.  Supposing  that  the  whole  was  one  measured  portion, 
could  the  Minister  collect  all  the  scattered  improvements,  and 
say  that  these  all  amount  to  40/.,  and  could  he  then  say^  "  I  will 
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assume  all  these  improvements  to  be  in  one  particular  place 
collected  together^  or^  at  all  events^  I  set  apart  land  in  some  part 
of  the  measured  portion  which  would  be  equivalent  to  the 
improvements  ?"  In  one  case  it  was^  I  think^  said  by  more  than 
one  of  the  Judges  when  considering  this  particular  question  fully, 
that  if  any  one  spot  could  be  ascertained  and  separated  from  the 
rest  which  contained  40Z.  worth  of  improvements,  that  portion 
would  be  protected  from  selection,  so  that  unless  that  could  be 
done  in  a  measured  portion,  and  if  the  improvements  were  spread 
all  over  the  portion,  and  did  not  exceed  402.,  but  were  just 
sufficient  to  prevent  a  person  from  taking  it  up  in  one  block,  the 
Mmister  might  allow  a  conditional  purchaser  to  take  up  the 
residue.  That  state  of  things  does  not  necessarily  arise  here, 
because,  as  I  have  said,  the  character  of  this  land  as  a  measured 
portion  is  physically  and,  I  think,  legally  destroyed  by  the  rail- 
way running  through  it. 

Now,  with  respect  to  the  improvements  themselves.  The 
evidence  given  on  behalf  of  the  plaintiff  of  the  value  of  the 
improvements  seems  to  me  strong  enough.  Two  witnesses  speak 
in  very  strong  terms.  The  witnesses  for  the  defendant  reduce 
the  value  of  the  improvements  very  low  indeed.  One  of  the 
improvements  relied  on  by  the  plaintiff  is  the  railway  fence.  As 
to  that,  it  was  on  the  1000  acres,  and  so  is  the  railway.  It 
is  contended  that  the  northern  fence  is  an  improvement  to  the 
land  to  the  north  of  it,  and  that  the  southern  fence  is  an  improve* 
ment  to  the  land  to  the  south  of  it.  Then  there  is  the  railway 
itself.  If  we  take  the  fences,  why  should  we  not  take  the  rail- 
way as  an  improvement  ?  They  are  all  on  the  land  belonging  to 
the  Commissioner  for  Railways.  The  Minister  is  bound  to  put 
up  the  fence,  but  he  does  it  on  his  own  land.  Although  it  is  a 
benefit  to  the  adjoining  land,  it  is  not  an  improvement  on  the 
adjoining  land ;  it  is  not  such  an  improvement  as  is  contem- 
plated by  the  Act.  The  Act  never  contemplated  that  a  railway 
passing  through  land  should  be  considered  an  improvement. 
The  land  has  become  reverted  in  the  Crown  in  fee  simple,  and 
was  never  contemplated  as  in  any  way  interfering  with  the 
rights  of  conditional  purchasers.  Accordingly,  the  amount  of 
1061.  should  be  struck  out  in  estimating  the  value  of  improve- 
meats. 
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As  to  the  fence  on  the  eastern  side^  the  evidence  differed  as  to 
that.  Several  witnesses  called  on  the  part  of  the  plaintiff  said 
that  the  fence  was  put  up  on  the  boundary  of  the  land ;  if  so^ 
being  on  the  land^  it  would  be  an  improvement.  If  it  were  on 
the  common  boundary^  between  that  and  the  adjoining  land, 
still  it  would  be  an  improvement,  though  only  to  half  the  extent 
of  the  value  of  the  fence.  But  there  is  a  great  deal  of  evidence 
to  show  that  the  fence  was  not  on  the  land.  Witnesses  for  the 
defence  said  that  the  fence  was  not  on  the  land  at  all ;  that  the 
town  reserve  includes  the  fence,  and  comes  a  considerable 
distance  into  the  1000  acres.  But  the  jury  came  to  the  conclu- 
sion that  the  fence  was  on  the  land ;  because,  if  they  thought 
that  the  fence  was  on.  the  reserve,  they  ought  not  to  have  found 
the  value  of  that  fence  as  an  improvement. 

As  to  the  log  fence  running  through  the  portion,  it  is  not 
necessarily  an  improvement.  It  is  difficult  to  see  how  it  could 
be  an  improvement,  although  if  it  were  a  portion  of  a  fence 
which  might  be  continued,  it  may  be  useful,  and  so  be  an 
improvement.     This  was  a  question  for  the  jury. 

On  the  whole,  I  am  of  opinion  that,  as  the  plaintiffs  have  shown 
no  title  as  against  the  defendant,  the  conditional  purchaser, 
holding  at  the  most  by  a  tenancy  at  will  from  the  Crown,  the  land 
is  not  excluded  from  conditional  purchase. 


Windeyer  J.  WiNDKYBR,  J.  As  to  that  portion  of  the  case  which  is  con- 
cerned with  the  plaintiffs'  title,  I  shall  not  take  up  any  time, 
because  I  concur  with  his  Honour  in  thinking  that  Kinghom 
as  to  this  land  was  simply  a  tenant  at  will,  and  that  he  had  not 
such  a  lease  or  a  promise  of  a  lease  as  would  entitle  him  to  say 
that  the  land  was  not  open  to  conditional  purchase. 

The  more  arguable  and  more  difficult  portion  of  this  case  ia 
that  concerned  with  the  defendant's  title.  With  reference  to 
that  portion  of  the  case  serious  difficulties  have  arisen.  There 
is  no  doubt  that  it  is  very  easy  to  give  opinions  which  would 
vary  very  much  as  to  some  portions  of  the  case.  So  far  as  I  am 
concerned,  I  need  not  pronounce  any  opinion  on  several  points 
dealt  with  to  some  extent  in  the  judgment  of  Mr.  Justice 
Faticett.  There  are  some  matters  which,  however,  are  necessary 
to  determine  in  dealing  with  this  portion  of  the  case. 
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The  first  question  is  whether  this  portion  of  1000  acres  is  a        188^' 
measured  portion  within  section  13  of  39   Vic.  No.  18.     On  the    Chisholm 
biBst  consideration  which  I  have  been  able  to  give  to  this  subject^       Cole. 
I  have^  after  very  considerable  fluctuation  of  opinion^  come  to  Windeyer  J. 
the  conclusion  that  these  1000  acres  formed  a  measured  portion 
within  the  meaning  of  Orovm  Lands  Acts. 

It  is  admitted  it  was  a  well  known  fact  that  there  were,  before 
the  passing  of  those  Acts,  Crown  lands  measured  throughout  the 
country  in  pieces  of  various  sizes.  Looking  at  the  language  of 
the  Act,  it  appears  to  me  that  it  has  not  been  intended  to  limit 
the  application  of  sections  18  and  16  to  measured  portions  of 
640  acres  only,  as  contended  on  behalf  of  the  defendant,  but  that 
force  should  be  given  to  those  sections  even  where  the  portions 
contained  more  than  640  acres,  as  in  this  case* 

In  the  first  case,  as  I  have  already  stated,  it  is  a  well  known 
&ct  that  there  were  portions  of  land  measured  by  the  Grovem- 
ment  before  the  passing  of  the  Orown  Lands  Alienation  Act.  It 
seems  to  me  that  the  legislation  which  took  place  when  this 
Act  was  passed  must  have  gone  on  the  well-known  circum- 
stances of  the  colony.  Then  section  13  of  39  Vie.  Nq.  13  was 
passed.  [His  Honour  read  the  section.]  The  Legislature  must 
be  taken  to  refer  to  Crown  lands  measured  by  the  authority  of 
the  Government  at  any  time,  and  not  Crown  lands  only  measured 
after  the  passing  of  the  Orown  Lands  Alienation  Act,  and  not 
only  Crown  lands  measured  at  any  time,  but  measured  in  any 
quantities.  Further,  it  appears  to  me  that  the  authority,  or 
rather  the  direction  that  measured  portions  if  conditionally 
purchased  must  be  taken  up  to  the  extent  of  the  quantity 
measured  if  not  exceeding  640  acres,  clearly  implies  that  there 
were  Crown  lands  measured  in  excess  of  the  quantity  of  640 
acres,  and  that  the  very  mode  in  which  the  words  "  if  not  exceed- 
ing 640  acres"  were  used  implies  that  the  measured  Crown 
lands  which  may  be  selected  may  be  taken  out  of  blocks  of  640 
acres,  or  out  of  blocks  of  larger  area. .  Although  this  land  was 
measured  long  before  the  passing  of  the  Act,  it  is  a  measured 
portion  within  the  meaning  of  section  13  of  39  Vic.  No.  13. 

The  question  arises  whether  this  land,  which  has  been  taken 
up  by  the  defendant,  and  which  consisted  of  500  acres  out  of  this 


428  CASES  AT  LAW.  [N.  S.  W.  B. 

1886.  measured  portion  ,of  1000  acres^  has  been  legally  taken  np. 
Chisholk  Now^  it  appears  to  me  that  it  has  been^  and  for  this  reason.  It 
CoLi.  appears  that,  after  the  land  was  measured  by  the  Crown,  the 
Windeyer  J.  railway  was  taken  through  it,  and  a  quantity  of  land,  which 
formed  part  of  1000  acres,  became  vested  in  the  Commissioner 
for  Railways.  Upon  the  land  being  thus  divided  by  the  railway 
into  two  portions,  it  appears  tQ  me  that  its  character  as  a 
measured  portion  of  1000  acres  was  entirely  destroyed.  It  is 
quite  clear  that  after  being  thus  divided  by  the  railway  it  Would 
be  impossible  for  a  person,  under  the  provisions  of  section  13,  to 
take  it  up  as  a  whole,  because  it  no  longer  existed  as  a  measured 
portion.  It  could  no  longer  be  taken  up  as  a  measured  portion ; 
it  no  longer  existed  as  a  portion  of  land  with  defined  boundaries. 
That  being  so,  it  appears  to  me  to  follow  that  if  the  land  ceased 
to  exist  as  a  measured  portion,  it  ceased  to  exist  as  a  measured 
portion  for  all  purposes ;  and  the  provisions  of  the  Act  with 
respect  to  measured  portions  no  longer  are  applicable  to  it. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  say 
whether  the  sanction  of  the  Minister  was  required  or  not. 

On  the  land  ceasing  to  become  a  measured  portion  it  became 
unnecessary  for  the  defendant  to  obtain  the  sanction  of  the 
Minister  for  its  subdivision.  Having  come  to  that  conclusion  it 
is  unnecessary  to  go  into  that  very  dij£cult  question,  which 
might  otherwise  be  raised.  This  matter  being  decided,  that 
the  land  ceased  to  exist  as  a  measured  portion  on  the  running 
of  the  railway  through  it,  it  is  admitted  that  as  to  the  action 
of  the  defendant  in  making  a  conditional  purchase  of  this  land, 
the  plaintifFs  have  no  csrse.  No  objection  can  be  taken  to  the 
defendant's  taking  up  this  portion  of  500  acres,  as  it  cannot  be 
contended  that  there  are  on  that  portion  any  improvements  as 
will  bar  the  conditional  purchase  of  the  land. 

Taking  this  view  of  the  matter,  it  is  not  necessary  for  me  to 
pronounce  any  decision  as  to  the  meaning  of  the  16th  section,  as 
to  whether  the  Minister  can,  where  there  are  improvements  to 
the  amount  of  40Z.  in  part  of  a  measured  portion,  give  a  condi- 
tional purchaser  the  right  to  take  any  portion  of  the  measured 
portion  so  containing  improvements.  For  my  part,  however,  I 
am  disposed  to  concur  with  Mr.  Justice  Faiicett  in  thinking  that 
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it  is  doubtful  whether  he  could  give  such  authority.     The  Legis-        ^®®6' 
lature  intended  to  distinguish  between  the  portion  improved  and    Chibholm 
the  portion  unimproved.      [His  Honour  read  the  section.]     It       col». 
seems  to  me  that  the  object  of  the  Legislature  in  passing  this  WintUymr  jr. 
section  was  to  provide  that  where  an  improved  part  of  a  measured 
portion  could  be  segregated  for  the  remainder  of  the  portion 
which  is  unimproved,  permission  may  be  given  to  the  conditional 
purchaser  to  go  on  the  unimproved   part,  and  that  the  word 
"residue''    must  be    considered    to  mean    the   "unimproved 
residue/'  as  distinguished  from  the  part  improved.      But  if  a 
definite  part  which  is  unimproved  in  this  way  cannot  be  pegged 
out,  it  is  very  doubtful  whether  the  Minister  can  give  the  right 
to  join  any  part  of  the  land  which  is  improved.     But  it  is  not 
necessary  for  me  to  give  a  decisive  opinion. 

I  rest  my  judgment  entirely  on  the  fact  that  this  land  having 
been  destroyed  as  a  measured  portion  by  the  action  of  the 
Grovemment  in  causing  it  to  cease  to  exist  as  an  undivided  whole, 
thereupon  all  the  incidents  attaching  to  it  as  a  measured  portion 
ceased ;  and  that  it  was  no  longer  necessary  for  any  person  to 
go  to  the  Minister  to  ask  his  permission  to  select  a  part  of  it, 
because  such  measured  portion  no  longer  existed.  There  was 
therefore  nothing  to  prevent  the  defendant  from  becoming  the 
conditional  purchaser  of  this  land. 

I  also  concur  with  his  Honour  in  thinking  that  the  railway 
cannot  be  regarded  as  an  improvement. 

Sib  G.  Innbs,  J.  I  entirely  concur  with  their  Honours  in  think-      j^nes  J. 
ing  that  the  plaintiffs  have  altogether  foiled  to  prove  that  they 
were  either  lessees  or  promisees  of  a  lease  of  the  land  in  question.  ^ 
The  onus  of  proving  that  issue  was  on  the  plaintiff,  and  on  a 
dose  examination  of  the  documentary  evidence,  and  looking  at  the 
circumstances  of  the  case,  I  foil  altogether  to  see  any  evidence 
of  such  title  in  them.     There  might  possibly  be  ground  for  con- 
jecture that  there  was  such  a  promise  j  but  that  manifestly  was 
not  enough,  and  there  was  no  evidence  to  justify  any  Judge  in 
leaving  that  matter  to  be  decided  by  a  jury.     So  far  as  that 
documentary  evidence  is  concerned,  I  do  not  think  it  necessary 
or  desirable  to  enter  into  an  elaborate  examination  of  it. 
K.8.W.K.,  Vol.  VII.,  Law.  2  F 
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^^^'  Now  I  come  to  the  consideration  of  the  remaining  parts  of 

Chisbolx  the  case^  which  present  featnres  of  much  greater  difficulty.  It 
CoLx.  appears  to  me  at  the  outset  that  the  measured  portions  referred 
Innes  J.  to  in  25  Vic.  No.  1,  s.  17>  and  also  in  the  13th  and  16th  sections 
of  39  Vic.  No.  13^  were  not  in  any  way  confined  to  measured 
portions  which  came  into  existence  as  such  subsequently  to  the 
passing  of  those  Acts^  nor  were  they  confined  to  measured  por- 
tions which  did  not  exceed  640  acres  in  area.  The  area  men- 
tioned in  section  17  of  25  Vic.  No.  1  was  320  acres,  the  maximum 
area  which  coul^  then  be  conditionally  purchased.  The  area 
which  might  be  conditionally  purchased  was  increased  to  640 
acres,  and  that  is  the  area  mentioned  in  section  13  of  3d  Vic. 
No.  13.  These  aresrS  were  inserted,  as  being  the  maximnm  area 
of  land  which  could  then  be  conditionally  purchased.  These 
areas  were  mentioned,  because  otherwise,  if  the  amount  of  land 
which  could  be  conditionally  purchased  was  only  limited  by  the 
.  area  of  the  measured  portion,  a  person  might  select  a  measured 
portion  containing  an  area  larger  than  that  allowed  where  the 
land  was  not  a  measured  portion.  It  was  to  prevent  any  such 
thing  happening  that  it  was  necessary  to  insert  a  maximum 
area  to  be  selected.  The  fact  that  the  mecksured  portion  con- 
tained more  than  640  acres  did  not  dispense  with  the  necessity 
of  complying  with  the  other  provisions  of  the  Act  by  paying  the 
costs  of  the  survey  by  way  of  subdivision,  and  of  obtaining  the 
Minister's  approval.  These  are  the  conditions  imposed  by  sec- 
tion 13  of  39  Vic.  No.  13,  where  the  unimproved  part  of  a 
measured  portion  is  to  be  taken  up.  If  the  measured  portion 
exceeds  the  maximum  area,  then  the  applicant  could  only  take  part 
of  it.  This  is  the  case  where  the  measured  portion  existed 
before  the  passing  of  the  Lands  Acta,  and  although  the  area 
exceeded  640  acres. 

In  this  case  land  was  applied  for  to  be  conditionally  purchased 
in  1880.  We  have  not  got  the  original  documents  before  us, 
nor  the  application  made  to  the  Minister  for  his  approval.  But 
we  are  told  that  it  is  admitted  by  both  sides  that  the  land  applied 
for  amounted  to  500  acres,  and  was  described  as  part  of  a 
measured  portion  of    1000  acres.     The  approval  of  the  Minister 
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under  section  16  was,  we  are  informed,  obtained  in  the  month 
of  June,  1882. 

It  was  first  argued  that  it  was  necessary  to  obtain  that 
approval  as  a  condition  precedent  to  the  making  of  the  applica- 
tion. We  are  of  opinion  that,  although  obtained  at  a  late 
period,  the  approval  was  sufficient ;  that  the  application  was  not 
invalid,  although  the  approval  of  the  Minister  was  obtained  a 
considerable  time  after  the  application  had  been  lodged.  It  was 
obtained  before  the  litigation  had  commenced.  We  are  told 
that  at  the  trial  the  case  turned  upon  the  question  of  the  value 
of  the  improvements  on  the  land  at  the  time  of  selection  by  the 
defendant,  quite  apart  from  the  question  of  law  as  to  the  existence 
of  a  lease,  or  promise  of  lease,  to  the  plaintifF.  At  the  trial 
the  land  was  considered  as  part  of  a  measured  portion  ;  it  was 
not  considered  that  by  reason  of  the  resumption  of  part  of  the 
land  for  the  purposes  of  a  railway,  its  character  as  a  measured 
portion  was  destroyed.  In  the  course  of  the  argument  of  the 
rule  niai  that  matter  was  first  started.  It  was  contended  that 
the  land  was  not  a  measured  portion,  inasmuch  as  by  the 
resumption  of  part  of  it  for  railway  purposes  its  character  as  a 
measured  portion  was  gone— not  merely  as  to  the  part  resumed, 
but  as  to  all  the  remainder.  The  land  then  became  on  the  same 
footing  as  other  Grown  lands— an  unsurveyed,  unmeasured 
portion.  That  view  has  been  adopted  by  their  Honours.  I  am 
unable  to  agree  with  them.  If  I  did  adopt  that  view  I  would 
come  to  the  conclusion  that  the  defendant  should  succeed, 
because  the  land  would  be  open  to  conditional  purchase ;  and 
the  consent  or  approval  of  the  Minister  would  be  unnecessary. 
On  making  his  application  and  paying  the  deposit  the  defendant's 
title  would  be  complete.  In  my  opinion,  the  land  which 
remained  after  the  resumption  continued  to  be  a  measured  portion, 
with  the  same  character  and  incidents  as  it  had  before.  It  seems 
to  me  that  this  view  is  supported  by  the  decisions  which  have 
taken  place  in  this  Court,  more  particularly  by  the  case  of 
Hemz  V.  Walker  (4),  where  there  was  a  question  whether 
some  part  of  a  measured  portion  happened  to  be  within 
a  reserve.  The  case  was  tried  before  me.  I  held  that  inasmuch 
(4)  6  N.S.W.  LJ5L  166. 
2  F  2 


1886. 


Ghisholx 

V. 

Cols. 
Innes  J* 
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1886.  as  the  selector  could  not  take  up  the  whole  of  the  measured 
CmsHOLM  portion  by  reason  of  part  being  reserved,  he  could  not  take 
CoLB.  ^P  ^°y  P*^  ^^  ^*  without  the  consent  of  the  Minister.  The 
innesJ.  Court  supported  that  view,  and  the  rule  for  a  new  trial 
was  refused.  Again,  in  Dierfield  v.  Walker,  decided  shortly 
after,  and  which  is  not  reported,  my  note  of  that  decision 
is  this — "  Owen,  Q.O.,  after  the  case  of  Brown  v.  '  WaOcer 
had  been  decided,  said  that  this  was  a  similar  case,  except  that  in 
Dierfield  Y.  Walker  the  resumption  was  for  railway  purposes. 
Owen  admits  that  if  this  case  is  within  the  decision  in  Blackwood 
V.  Bobbin  and  sections  18  and  16  of  89  Vic.  No.  18,  the  rule  must 
be  refused,  the  land  taken  up  being  part  of  a  measured  portion, 
part  of  which  had  been  taken  for  a  railway,  and  inasmuch  as  he 
could  not  take  the  whole  of  it  he  could  not  take  any  part,  except 
with  the  permission  of  the  Minister  ;*'  and  upon  that  admission, 
Ac.,  the  rule  was  refused. 

The  reason  of  those  decisions  was  that  the  remaining  part  of 
what  had  been  a  measured  portion  still  continued  to  be  affected 
with  the  character  and  incidents  which  it  formerly  possessed.  I 
can  see  no  reason  why  it  should  not  retain  that  character,  but, 
on  the  contrary,  every  reason  why  it  should. 

I  am  therefore  of  opinion  that  the  remaining  part  of  this 
measured  portion  of  1000  acres,  after  part  had  been  taken  for 
the  purposes  of  the  railway,  remained  affected  with  the  character 
of  a  measured  portion ;  and  this  view  is  borne  out  by  the  language 
of  the  13th  section. 

It  only  remains  to  consider  whether,  under  section  16,  the 
Minister  could  give  his  consent.  The  argument  used  by  the 
plaintiff  in  reference  to  this  part  of  the  case  is,  that  the  Minister 
could  not  consent,  although  he  might  assent  or  express  his 
approval,  inasmuch  as  he  could  not  locate  the  improvements,  so 
as  to  leave  any  residue  on  which  his  consent  could  operate ;  that 
in  this  particular  case,  inasmuch  as  we  all  concur  that  the  rail- 
way fence,  not  being  on  the  land,  could  not  be  considered  an 
improvement,  thus  gets  rid  of  106Z.,  nearly  two-thirds  of  the 
estimated  value  of  the  improvements.  Still  there  are  106/. 
worth  of  improvements  on  a  measured  portion  of  1000  acres,  and 
that  protects  the  whole  1000.  acres  from  conditional  purchase, 
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althongli  it  was  an  improyement  to  the  land^  it  was  not  an  ^^86. 
improvement  on  the  land^  and  was  therefore  not  an  improvement  Chisholx 
within  the  meaning  of  this  section.  It  is  contended  that  40  {.  Colx. 
worth  of  improvements^  scattered  over  the  whole  of  a  measured  Time*  J. 
portion  of  1000  acres^  would  protect  the  whole  from  conditional 
purchase^  because  the  Minister  cannot  gather  up  the  scattered 
improvements  within  a  certain  area^  and  leave  the  residue  open 
for  selection  as  unimproved  land.  It  seems  to  me  that  that  is 
not  the  proper  way  in  which  this  16th  section  should  be  inter- 
preted. It  would  be  hard  to  saj^  where  land  is  included  in 
a  ring  f ence,  that  one  inch  of  such  land  is  not  improved  by  that 
fence.  Again^  to  take  the  illustration  given  by  Mr.  Justice 
Windeyer  of  a  billabong  or  canal  bringing  water  through  the 
land^  it  would  be  hard  to  say  that  the  grazing  capabilities  of 
every  inch  of  that  land  were  not  thereby  enhanced.  Take  the 
case  of  ringbarking : — ^A  measured  portion  of  800  acres  ring- 
barked  at  an  expense  of  one  shilling  per  acre^  which  would 
amount  to  40Z.  The  contention  is^  that  inasmuch  as  you  cannot 
specify  the  exact  locality  to  which  the  improvements  are  exclu- 
sively to  apply,  therefore  the  Minister  cannot  consent  to 
any  part  of  that  area  being  conditionally  purchased.  I  do  not 
think  that  that  is  the  meaning  of  this  section,  or  was  the  intention 
of  the  Legislature  in  passing  it. 

We  know  that  section  16  was  passed  after,  and  in  consequence 
of,  the  decision  in  Blackwood  v.  Dobhin  (3),  and  that  section 
seems  to  me  clearly  to  contemplate  that  the  Minister  is  to  have 
some  discretion.  I  am  of  opinion  in  this  case  that  the  Minister 
rightly  exercised  the  discretion  vested  in  him,  looking  at  the 
amount  of  improvements  placed  on  the  land  prior  to  the 
conditional  purchase.  He  had  the  right  to  say,  as  he  has  said  in 
this  case,  that  he  approved  of  the  application  for  the  residue  of 
the  measured  portion. 

On  these  grounds,  I  have  come  to  the  conclusion  that  the  rule 
should  be  made  absolute  to  enter  the  verdict  for  the  defendant. 

Bule  absolute,  toith  costs. 

Attorneys  for  plaintiffs  :  Stephen,  Lawrence  8f  Jaques, 
Attorneys  for  defendant :  Slattery  §r  Seydon. 
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1886.  Hx  parte  LANSDOWN. 


Oct.  26.       Mv/nieipalities  Act,  1867  (31  Vic.  No.  12),  s.  S8— Alderman  interested  in  "eonirad" 
with  council — Penalty — **  WUfuUy  or  knowingly** 

tPn.tu^mit'k   T 

m^^  '  In  order  to  obtain  a  conviction  under  8.  38  of  the  Municipalities  Act  of  1867 
Windeyer  J.  (31  Vic.  No.  12),  which  impoBes  a  penalty  and  disqualification  upon  a  mayor, 
alderman,  or  auditor,  "  who  shall  continue  to  be,  or  shall  become,  directly  or 
indirectly,  by  means  of  partnership  or  otherwise  howsoever,  wilfully  or 
knowing^ly  engaged  or  interested  in  any  contract  or  agreement  or  employment 
with,  by,  or  on  behalf  of  the  council,  except  as  proprietor  or  shareholder,  not 
being  a  director,  of  any  joint  stock  company,"  it  is  not  necessary  to  prove  that 
the  defendant  had  absolute  knowledge  of  the  transactions  in  question,  if  there 
is  sufficient  evidence  to  show  that  those  transactions  were  a  continuance  of 
dealings  of  which  the  defendant  was  well  aware  before  he  was  elected  to  office. 

It  is  a  clear  infraction  of  the  section  where  an  alderman  deals  with  the  couneil 
upon  a  running  account. 

QfMera,  whether  cash  transactions  would  come  within  the  section. 

Prohibition.  Motion  on  rule  nisi  calling  upon  C.  S. 
Alexander^  P.M.^  of  G-oulbum^  Charles  Rogers^  J.P.,  and 
Solomon  Meyer  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  to  restrain  them  from  further  proceeding  under  a 
certain  conviction^  whereby  the  applicant^  William  John  Lans- 
down^  was  convicted  upon  an  information  under  section  38  of 
the  MunicipalUies  Act,  1867  (81  Vic.  No.  12),  of  becoming 
knowingly  interested  in  a  certain  contract  to  supply  the 
municipal  council  with  certain  merchandise,  and  was  ordered  to 
pay  a  fine  of  50Z.  and  ll^.  lOd.  costs,  on  the  grounds — 1.  That 
the  evidence  given  before  the  said  justices  disclosed  no  such 
contract  as  is  contemplated  by  the  38th  section  of  the  Munid- 
palities  Act,  1867.  2.  That  there  was  no  sufficient  evidence  of 
any  such  contract  having  been  entered  into  with  the  knowledge 
of  the  defendant.  3.  That  the  complainant  was  allowed  to 
reply,  although  the  defendant  had  not  called  any  witnesses  on 
his  behalf. 

The  material  part  of  s.  38  is  set  out  in  the  head-note. 

The  following  is  an  abstract  of  the  evidence  taken  before  the 
magistrates  : — 

The  defendant's  declaration  of  office  as  alderman,  sworn  on 
the  3rd  February,  1886,  and  a  copy  of  the  Government  Gazette, 
dated  12th  February,  1886,  were  put  in  evidence. 
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J.  B.  Sabnon^  town  clerk^  in  the  oonrse  of  his  evidence,  said  :  l^S^- 
— ^''I  have  received  bills  of  defendant  to  the  council,  and  now  Ex  parte 
produce  accounts  from  1st  January,  1885,  to  Ist  July,  1886,  from  ^^^s^^^- 
Lansdown  Brothers.  I  believe  defendant  is  a  partner  in  that 
firm.  I  cannot  say  if  defendant  has  personally  received  pay- 
ment, but  I  believe  he  has  called  for  payment  at  the  council 
chambers.  I  produce  receipt  books.  I  know  defendant's  hand- 
writing. I  believe  the  handwriting  in  receipt,  dated  12th 
February,  1885,  is  the  defendant's.  I  produce  receipt  for  all 
the  accounts  signed  by  the  defendant  or  by  some  one  in  his 
employ.  There  is  an  item  dated  June  16th  (1886)  of  IZ.  17«.  6d. 
for  timber  and  rails,  and  other  items  are  there  amounting  to  5Z. 
The  item  was  paid  to  Mr.  Cowper,  in  the  defendant's  employ. 
Defendant  was  present  at  a  council  meeting  on  July  8th. 
Defendant,  I  believe,  did  not  come  in  till  8  o'clock.  The 
financial  business  is  generally  done  at  an  early  part  of  the 
meeting,  the  accounts  are  then  proposed  to  be  received,  and 
afterwards  passed."  Cross-examined :  '^  I  believe  defendant  was 
not  present  when  the  accounts  were  received.  ...  I  could 
not  say  if  they  were  read  in  detail  when  defendant  was  present." 

It  was  also  proved  that  the  items  in  question  were  ordered  by 
Daniel  Edwards,  working  overseer  of  the  council,  and  that  he 
had  authority  to  make  such  purchases  where  he  liked. 

W.  J.  Lansdown,  the  defendant,  who  was  called  as  a  witness 
by  the  complainant,  sftid : — '^  I  am  a  partner  in  the  firm  of 
Lansdown  Brothers.  The  billa  produced  have  been  forwarded 
on  behalf  of  the  firm.  I  had  no  knowledge  of  the  goods  being 
supplied  on  16th  June.  I  was  not  present,  that  I  am  aware  of, 
when  they  were  supplied  or  ordered.  I  believe  I  was  present  at 
the  council  meeting  when  the  accounts  were  read  in  detail  on 
July  8 ;  that  was  the  first  time  I  had  any  knowledge  that  those 
goods  had  been  supplied.  I  have  not  had  any  contract  to  supply 
the  council  with  goods  since  I  have  been  alderman,  or  any 
arrangement  whereby  the  council  were  bound  to  get  all  the 
timber  from  me.  I  did  not  know  of  Edwards  getting  any  goods 
during  the  time  I  have  been  an  alderman.  There  is  a  man  in  the 
yard  who  supplies  the  goods ;  he  keeps  the  books  and  makes  out 
the  accounts.     I  know  Edwards  got  goods  previous  to  my  being 
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1886.  an  alderman.  I  was  present  at  a  meeting  of  conncil  on  April 
J?K  paHe  24  j  there  is  an  account  of  4Z.  bs.  2d.  I  take  an  active  part  in 
8D0WN.  ^y  business,  whioli  is  extensive,  employing  25  men  in  my 
business  as  a  builder,  and  one  man  in  the  yard.  I  attend  to  the 
banking  account.  I  have  deposited  cheques  for  various  amounts 
from  the  council  during  the  last  18  months.  I  look  over  my 
books.  I  never  looked  over  the  municipal  council  account  in  my 
books,  as  it  is  not  a  doubtful  one.^' 

0.  B.  Stephen  for  the  appellant.  The  question  is  whether  the 
defendant  had  any  knowledge  of  this  transaction.  The  defendant 
denies  that  he  had. 

[WiNDETBB,  J.  Do  you  Say  that  a  man  must  actually  stand 
behind  his  counter  and  attend  to  each  item,  though  he  may  have 
a  business  involving  thousands  of  pounds  f] 

The  words  of  the  Act  are  "wilfully  or  knowingly.*'  It  is 
necessary  for  the  prosecution  to  show  that  when  the  servant  sold 
the  goods  the  master  knew  of  it.  The  dealings  with  the  council 
were  begun  before  he  was  an  alderman,  at  a  time  when  it  was 
perfectly  legal.  In  Ex  parte  Boioring  (1)  the  defendant  was 
held  not  liable  on  the  ground  that  he  had  no  knowledge  of  the 
transaction.  Here  the  goods  were  sold  by  an  employee,  who 
also  keeps  the  accounts.  The  defendant  knew  nothing  of  the 
transaction.  It  is  true  that  he  said,  "  I  have  banked  cheques 
from  the  council  for  the  last  18  months.''  But  how  can  that 
be  evidence  that  he  deposited  the  cheque  in  this  particular  case  f 

Pilcher,  for  the  respondent  (complainant),  showing  cause,  read 
an  affidavit  as  to  the  third  ground,  to  the  effect  that  the  com- 
plainant did  not  reply,  but  merely  pointed  out  that  the  defendant's 
solicitor  was  in  error  in  a  reference  which  he  made  to  Ex  parte 
Bowring  (1). 

[0.  B.  Stephen,  upon  the  affidavit  being  read,  admitted  that 
the  third  ground  could  not  be  maintained.] 

(1)  Post  p.  489,  the  report  being  taken  from  the  Weekly  Notes,  N.S.W., 
Yol  ii„  p.  93. 
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The  monthly  accounts  from  January,  1885,  to  July,  1886,  were       1886. 
before  tlie  magistrates,  and  the  evidence  of  the  defendant  was     Hx  parte 
that  he  had  himself  deposited  cheques  from  the  council  in  the     ^^^^^n. 
bank.      From  that  evidence  the  magistrates  might  fairly  infer 
that  the  defendant  knew  of  the  dealings  of  his  firm  with  the 
council.      Again,  the  defendant  said  :  "  I   didn't  look   at  the 
corporation  account  in  the  book,  because  I  knew  it  was  all  right.'' 
Is  not  that  evidence   of  knowledge?     He  also   admits   being 
present  at  the  council  meeting  when  the  accounts  were  passed. 
The  question  here  is,  was  there  evidence  to  justify  the  finding  of 
the  magistrates  f    The  determination  of  a  magistrate  on  questions 
of  fact  is  on  the  same  footing  as  the  finding  of  a  jury,  and  the 
Court  will  not  lightly  interfere  with  it. 

(7.  B.  Stephen  in  reply. 

Paucett,  J.  The  Act  is  not  very  clear.  But  giving  it  the  FaucettJ. 
meaning  we  are  bound  to  give  it,  it  seems  sufficiently  intelligible. 
It  shows  this,  that  if  an  alderman  enters  into  a  contract  with  a 
municipal  council  he  is  immediately  disqualified  from  sitting  in 
the  council  for  seven  years,  and  renders  himself  liable  to  a 
penalty  of  lOOZ. — and  not  less  than  501, — a  very  severe  penalty 
&r  a  very  small  matter.  But,  as  Pollock ,  B.,  said  in  Nicholson 
V.  Fields  (2),  the  fact  that  the  amount  is  trifling  has  nothing 
to  do  with  the  question.  The  evidence  clearly  shows  a 
contract  of  some  kind  between  the  defendant  and  the  cor- 
poration. The  only  question  we  have  to  consider  is  not  whether 
it  is  clearly  proved  to  our  satisfaction,  but  whether  the  magis- 
trates had  sufficient  evidence  before  them.  It  is  not  the  practice 
of  this  Court  to  interfere  with  the  determination  of  magistrates 
where  there  is  any  evidence  on  which  they  may  have  acted.  So 
that  the  question  really  is  here  whether  there  is  any  evidence. 
Let  us  see  what  it  is.  There  is  evidence  that  the  defendant  had 
been  dealing  with  the  corporation  for  some  18  months  before 
this  took  place,  and  duriag  these  18  months  these  dealings  were 
constant.  One  would  have  supposed  that  having  become  an 
alderman  he  would  have  been  upon  his  guard,  and  have  given 

(2)  31  L.J.  £z.  233. 
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notice  to  his  employees  that  there  were  to  be  no  farther  dealings 
with  the  corporation.  He  evidently  did  not  do  so.  It  is  quite 
clear  from  the  evidence  that  the  same  kind  of  dealings  continued 
after  he  became  an  alderman.  It  may  be  said  that  this  was 
prima  fade  evidence  that  the  defendant^  who  must  have  known 
of  the  former  dealings,  knew  that  they  were  continued.  I  am  of 
opinion  that  there  was  evidence.  The  evidence  that  these 
dealings,  which  had  been  begun  before,  had  been  continued, 
would  have  been  sufficient  to  justify  the  magistrates  without  any 
other  evidence.  The  prosecutor  thought  proper  to  call  the 
defendant  to  give  evidence  against  himself,  and  possibly  I  might 
say  that  when  he  swore  that  he  did  not  know  of  this  particular 
item  he  spoke  truly.  But  in  his  evidence  he  said,  "  I  attend  to 
the  banking  account;  I  have  deposited  in  the  bank  cheques  for 
various  amounts  from  the  council  for  the  last  18  months;  I  have 
never  looked  over  the  municipal  account  in  my  books,  because 
it  is  not  a  doubtful  one,"  He  chose  to  shut  his  eyes, 
and  then  swore  that  he  knew  nothing  about  the  matter. 
Surely  that  was  evidence  for  the  magistrates  to  go  upon.  I  am 
not  prepared  to  depart  from  the  ordinary  rule  that  where  there 
is  evidence  in  support  of  the  magistrate's  decision,  that  decision 
will  not  be  disturbed.  The  rule  nisi  for  a  prohibition  must  be 
discharged. 


JTindeyer  J.  WiKDBTXB,  J.  I  am  of  the  same  opinion.  If  we  were  to  hold 
that  the  decision  of  the  magistrates  was  incorrect,  it  would  be 
impossible  to  convict  anybody  under  section  38.  If  it  were 
necessary  to  prove  absolute  knowledge  of  every  transaction  it 
would  be  impossible  to  enforce  obedience  to  the  Act.  Here  a 
person  in  a  large  way  of  business,  who  had  had  dealings  with  the 
corporation  long  before,  allowed  these  dealings  to  continue  after 
he  was  elected  an  alderman.  It  is  not  contended  that  he  was 
merely  a  sleeping  partner.  Knowing  that  the  dealings  with  the 
council  had  been  carried  on  for  some  time  before  his  election,  he 
allowed  them  to  continue.  Can  any  one  say  that  such  dealing  was 
without  his  authority  ?  I  think  the  smallness  of  the  item  makes 
no  difference. 


L:1N8D0WN. 

Faucett  J. 
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Faucbtt,  J.  I  may  state  also  that  I  feel  bound  by  the  1886. 
decision  of  the  majority  of  the  Court  in  Ex  parte  Bowring  {jpost),  Sx  parte 
and  I  concur  with  his  Honour  that  it  is  not  necessary  that 
there  should  be  a  formal  contract^  as  for  instance  on  a  G-ovem- 
ment  tender.  But^  at  the  same  time^  if  goods  are  purchased 
on  behalf  of  a  council^  and  paid  for  over  the  counter  of  a 
shop  of  a  person  who  is  an  alderman^  I  do  not  say  that  that 
is  an  offence  under  section  38.  But  I  am  clear  that  there  is  an 
infraction  of  that  section  where  there  is  a  running  account. 

WmnsYiB,  J.      I   cannot    concur  with  that  expression   of  WindeyerJ, 
opinion  as  to  cash  transactions.      A  man  might  say^  "  I  am  an 
alderman^  and  unable  to  deal  on  credit^  but  you  can  have  what 
you  like  by  paying  for  it  over  the  counter."      But  it  is  not 
necessary  to  decide  that  point  now. 

Rule  discharged,  with  coats. 

Attorney  for  the  appellant :  Pigott,  for  Betts  (Goulbum). 

Attorney    for    the    respondent :     Fergusscm,    for    Davidson 
(Goulbum). 


Ex  parte  BOWBING.  May  4. 


Uumicipalitiee  Act  (81  Vie.  No,  12),  eee,  9&^Penalttf  on  mayor,  <^e,,  interested  in 

any  eontraei — WKai  dealings  amount  to  such  "  contract**  Martin  C.J. 

Windeyer  J. 
Where  a  person  charged  with  an  offence  under  s,  88  of  the  Municipalities  Act  of  ^^^ 

1867  (81  Vic,  No,  12)  is  a  storekeeper,  the  dealings  complained  of  must  be  trans-       -"•'**'  J* 
acted  vfith  the  knowledge  of  such  person. 

Pn  Windeyer  and  Innes,  J  J.  (Martin,  CJ,,  dissenting).  Where  there  is  a  con^ 
Nmious  eowrse  of  dealing  by  an  alderman,  who,  though  he  may  not  know  of  each 
dttaU,  nevertheless  is  aware  of  the  general  dealing,  and  sends  in  his  bill  periodic 
ceUy,  that  is  clearly  within  the  statute  so  <u  to  render  the  alderman  liable. 

Pn  Martin,  C.J.  In  order  to  bring  such  dealings  vnthin  the  statute,  there  must 
he  an  agreement  to  do  something  in  futoro. 

Motion  to  nubke  abeolute  a  rale  nwt  for  a  prohibition  from  a  deciaion  of  the 
bench  of  magistrateB  at  Wentworth,  who  inflicted  a  fine  of  601.  and  oosts  upon 
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1886.  Mr.  Bowring,  the  major,  for  having  acted  contmy  to  section  38  of  the 
Z  ^|T  Municipalities  Act  of  1867,  which  enacts :  "  Every  person  being  a  mayor* 
BowmNa.  <^lclerman,  or  auditor  under  this  Act,  who  shall  continue  to  be,  or  shall  become, 
directly  or  indirectly,  by  means  of  partnership  with  any  other  person,  or  other- 
wise howBoever,  wilfully  or  knowingly  engaged  or  interested  in  any  contiact  or 
agreement  or  employment  with,  by,  or  on  behalf  of  the  council,  except  as 
proprietor  or  shareholder,  not  being  a  director,  of  any  joint  stock  company 
contracting  as  aforesaid,  shall  be  liable  to  a  penalty  not  exceeding  one  hundred 
pounds,  and  not  less  than  fifty  pounds,  and  shall  be  for  seven  years  after  com- 
mission of  such  offence  disqualified  from  holding  any  office  in  or  under  the 
council." 

The  mayor,  a  storekeeper  and  merchant  in  Wentworth,  had  purchased  certain 
stationery  for  the  council ;  and  from  his  store  his  servant,  without  his  knowledge* 
had  sold  some  chaff  to  the  council. 

C.  B.  Stephen  appeared  to  move.  He  read  affidavits  setting  out  the  above 
facts,  and  also  that  the  information  had  been  laid  by  one  English,  who  had  just 
been  dismissed  from  the  office  of  council  clerk,  and  was  now  serv  ing  a  sentence 
of  two  years'  imprisonment  for  embezzlement.  He  moved  on  the  grounds  that 
there  was  no  evidence  of  any  contract  cr  of  knowledge  on  the  part  of  the 
appellant  of  any  dealings  with  the  council.  He  cited  NichoUon  v.  Fields  (81 
L.J.  Ex.  233),  WooUey  v.  JToy  (25  LJ.  Ex.  351). 

No  one  appeared  to  show  cause. 

Sis  J.  Mabtin,  C.J.  I  think  the  rule  must  be  made  absolute  on  both  the 
grounds  taken.  As  to  the  stationery,  the  things  were  procured  in  Melbourne, 
transmitted  by  train  and  coach  to  Wentworth,  and  paid  for  by  the  applicant, 
who  seems  only  to  have  charged  the  municipality  with  his  costs  out  of  pocket 
Secondly,  as  to  the  chaff  which  was  supplied  from  his  store,  I  am  of  opinien 
that  the  mere  fact  of  a  mayor  or  his  servant  selling  chaif  to  the  corporation  in 
the  ordinary  way  of  business  for  cash,  or  even  where  the  amounts  are  entered  in 
the  ordinary  way  and  paid  for  at  intervals,  does  not  make  him  a  party  to  a 
contract  within  the  meaning  of  section  38.  [His  Honour  read  section  38.]  1 
cannot  determine  this  section  to  mean  that  where  a  mayor  is  a  storekeeper  he 
contravenes  that  section  by  selling  articles  from  his  store  to  the  corpoiation. 
The  Legislature  never  intended  to  prevent  a  mayor  or  alderman  from  merely 
selling  goods  in  which  they  deal  as  storekeepers.  In  order  to  bring  their 
dealings  within  the  meaning  of  the  Act,  there  must  be  an  agreement  to  do 
something  infuluro.  Some  English  Judges  seem  to  have  expressed  an  opinion 
that  any  sale  where  money  does  not  pass  is  a  contract  within  this  section  ;  but 
I  do  not  think  so.  At  any  rate,  such  dealings  must  be  done  with  the  knowledge 
of  the  person  charged  with  the  offence. 

WiVDBTiB,  J.  I  am  also  of  opinion  that  the  prohibition  should  go,  but  I  do 
not  altogether  agree  with  his  Honour's  construction  of  the  statute.  As  to  the 
stationery,  there  was  no  contract  with  the  corporation.  The  mayor  was  simplj 
asked  to  get  certain  goods,  which  he  got,  and  as  to  the  chaff  there  was  evidence 
that  his  servants  supplied  the  chaff  from  his  store  without  his  knowledge  and  in 
his  absence.  There  was  nothing  to  show  that  he  was  aware  of  it.  The  magLstrate 
was  wrong  to  inflict  a  fine.  But  as  to  the  construction  of  the  statute,  that  it  was 
not  meant  to  prevent  more  than  a  continuous  dealing  with  the  corporation,  I  do 
not  take  that  view  of  the  section.  I  think  it  was  meant  to  prevent  aldermen  and 
auditors,  as  persons  having  care  of  the  funds  of  the  corporation,  from  dealing  with 
themselves.    It  is  too  strict  a  construction  of  this  section  to  limit  their  dealings  to 
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oontinnons  oontroots.  It  is  quite  obyious  that  tlie  members  of  a  council  might 
mutuallj  agree  to  deal  with  each  other,  and  a  complete  ring  might  be  formed.  [His  ' 
Honour  referred  to  NiehoUan  t.  Fields  (31  L.J.  Ex.  238).]  I  think  that  where  there 
is  a  continuous  course  of  dealing  by  an  alderman,  who,  though  he  may  not  know  of 
each  detail,  nevertheless  knows  of  the  general  dealing  and  sends  in  his  bill  at  the 
end  of  erery  month,  or  so,  that  is  clearly  within  the  statute,  so  as  to  render  the 
alderman  liable. 

Si&  G-.  IirvBB,  J.  I  concur  in  thinking  that  the  rule  should  be  made  absolute. 
As  to  the  stationery,  the  mayor  was  merely  acting  as  one  of  the  councU  for  the 
rest,  and  not  dealing  with  them.  As  to  the  chaff,  the  rule  should  be  made 
absolute  by  reason  of  the  absence  of  eyidenoe  to  show  that  the  mayor  knew  of  the 
dealing.  As  to  continuous  dealing,  I  agree  with  my  brother  Windeyer,  and  I  am 
constrained  to  differ  from  his  Honour  the  Ohief  Justice ;  but  at  the  same  time 
I  do  not  intend  to  reflect  upon  the  integrity  of  members  of  the  different 
municipal  oouncils.  Even  if  the  application  of  the  section  is  limited  to 
contracts  by  which  the  municipality  is  to  do  something  in  futuro,  continuous 
dealings  on  credit  would  be  prohibited,  because  in  those  cases  the  municipality 
has  to  do  something  in  future,  namely,  to  pay  for  them.  I  think  that  both 
according  to  the  letter  and  the  spirit,  continuous  dealings  are  within  the 
mischief  dealt  with  by  the  Act.  Thus,  in  the  present  case  to  supply  chaff 
regularly  would  be  a  contract  within  the  meaning  of  the  section,  and  a  member 
of  council  BO  dealing  would  render  himself  liable  to  the  penalty  consequent  on 
a  breach  of  section  38. 

Rule  (tbBolute  vfithout  costs.     Order  far 

the  return  of  the  601.  and  costs  in  the 

Police  Court. 

Attorneys  for  appellant:  Metcnamara  4*  Norton,  for  Price  (Wentworth). 


1886. 


Ex  parte 

BOWBINO. 


MANN  V.  SMITH. 


Aug.  20, 


Libel — Special  plea — Privilege — General  iwue. 

Martin  C.  J. 
In  an  action  of  libel,  a  plea  setting  out  facts  which  can  be  prored  under  the    Windeyer  J. 

general  issue,  will  not  be  allowed  to  be  pleaded  together  with  a  plea  of  not  guilty.  ^^^ 

Innet  J. 

Declabation  :  For  that  the  defendant  falsely  and  maliciously 
wrote  and  published  of  the  plaintiff  the  words  following^  that  is 
to  say:  "  It  is  well  here  to  record  what  is,  no  doubt,  within  your 
own  knowledge,  that  the  principal  creditors  (meaning  thereby 
the  creditors  of  the  plaintiff)  are  very  much  incensed  with  Mr. 
Mann  (meaning  thereby  the  plaintiff),  and  consider  his  conduct 
as  a  trader  so  reprehensible  that  they  have   determined  on 
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^^^'  bringing  him  within  the  meshes  of  the  law  (meaning  thereby  the 
Mann  criminal  law).  If  the  facts^  to  be  fully  elucidated^  warrant  this 
Smith.  course^  and  I  may  add  that  they  jointly  instructed  the  official 
assignee  to  employ  me  to  investigate  and  report  the  whole 
circumstances  incident  to  the  tradings  and  they  have  further 
specially  retained  my  services  to  wat^sh  their  interests,  and 
invested  me  with  full  powers  to  instruct  the  official  assignee  in 
their  pursuit^  I  have  no  hesitation  in  saying  that^  up  to  the 
present  time^  I  have  seen  quite  enough  to  convince  me  that^  at 
the  very  leasts  Mr.  Mann  must  fail  to  secure  a  certificate  of  con- 
formity. He  has  never  kept  proper  books  of  account ;  he  has 
been  improvident  in  his  private  expenditure  of  the  firm's  funds ; 
he  has  recklessly  traded;  he  has  not  made  a  full  and  &ir 
disclosure  of  his  position ;  he  has  made  away  with^  other  than 
bona  fide  or  in  the  usual  course  of  trade  and  with  a  view  to  prefer 
one  creditor  over  another^  the  assets  of  the  firm.  He  has 
designedly  and  wilfully  preferred  the  Union  Bank  of  Australia, 
to  the  prejudice  of  the  other  creditors,  and  has^  on  the  eve  and 
in  contemplation  of  meeting  his  creditors,  fraudulently  alienated 
to  them  the  bulk  of  the  assets,  with  a  distinct  view  of  defeating 
the  rights  of  other  claimants ;  and,  also  of,  so  &r  as  possible, 
saving  and  limiting  the  call  that  might  be  made  on  his  wife 
under  the  guarantees  he  induced  her  to  give  the  bank  ;  he  has 
also  obtained  time  from  his  general  creditors,  under  a  memo- 
randum of  agreement,  the  clauses  of  which  he  has  persistently 
ignored  to  their  prejudice,  and  his  conduct  in  this  matter  is 
certainly  impeachable,  and  proceedings  of  a  very  serious  nature 
may  be  instituted,  and  would  be  maintained,  if  so  instituted. 
So  far  as  my  interests  are  concerned,  the  pursuit  of  the  matter 
to  the  '  bitter  end '  would,  no  doubt,  be  to  my  pecuniary  advan- 
tage, for  the  creditors  are  very  lavish  in  their  promises  to  me ; 
but  my  inclination  is  always  to  conserve  the  interests  confided  to 
me,  and  to  effect  such  arrangements  as  will  secure  the  largest 
amount  to  my  constituents ;  and  if,  in  doing  this,  I  can  avoid 
pressing  and  prosecuting  a  man  already  in  misfortune,  it  is  much 
more  congenial  to  my  nature,  and,  therefore,  I  own  I  should  like 
to  see  some  quiet  solution  of  the  matter  on  which  I  write.'' 
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Innuendo : — ^That  the  defendant,  in  writing  the  above  letter,        ^^^' 
meant  that  the  creditors  of  the  plaintiff  had  discovered  the       Mann 
plaintiff  dealing  and  acting  in  the  conduct  of  his  business  in  a      smith. 
fraudulent,  dishonest,  and  criminal  manner,  and  that  the  said 
creditors  of  the  plaintiff  intended  to  prosecute  him  criminally, 
&c. 

The  defendant  obtained  an  order  from  Sir  G.  Innes,  J.,  at 
Chambers,  giving  him  leave  to  plead  in  substance  as  follows  : — 1. 
Not  guiliy.  2.  Special  plea  setting  out  the  circumstances  under 
which  the  alleged  libel  was  written. 

The  defendant's  second  plea  was  as  follows :  That  at  the  time 
of  the  committing  of  the  alleged  grievances,  the  plaintiff  was 
insolvent  and  had  sequestrated  his  estate  in  accordance  with  the 
insolvency  laws  of  New  South  Wales,  and  the  defendant,  as  and 
being  an  accountant,  had  been  and  was  employed  by  a  number 
of  the  plaintifiPs  creditors  to  investigate  the  affairs  of  the 
plaintiff's  said  estate,  and  the  dealings  of  the  plaintiff  therewith, 
and  to  manage  and  protect  the  said  creditors'  interests  in  the  said 
insolvency ;  and  the  defendant  says  that  the  plaintifPs  wife  was 
possessed  of  certain  moneys  settled  upon  her  for  her  separate 
use,  and  had,  before  the  said  sequestration,  given  promissory 
notes  to  the  said  creditors  as  security  for  payment  of  the  debts 
of  the  plaintiff,  and  some  of  the  said  promissory  notes  being 
overdue  and  unpaid,  the  said  creditors  intended  and  had  directed 
and  empowered  the  defendant  to  take  proceedings  for  the 
recovery  of  the  amount  of  the  same.  The  defendant  had  given 
notice  of  such  intention  to  one  E.  G.  Ellis,  as  and  being  the 
solicitor  for  the  trustees  of  the  said  settlement  on  the  plaintiff's 
said  wife,  and  thereupon  certain  conversation  took  place  between 
the  said  E.  G.  Ellis  and  the  defendant,  relating  to  the  alleged 
liability  of  the  plaintiff's  said  wife  upon  the  said  promissory  notes, 
and  concerning  the  affairs  of  the  said  insolvency  and  releasing 
the  said  estate;  and  thereupon  the  defendant,  at  the  request  of 
the  said  E.  G.  Ellis,  wrote  a  letter  to  the  said  E.  G.  Ellis,  setting 
forth  the  circumstances  of  the  said  insolvency  and  the  plaintiff's 
conduct  in  relation  thereto,  together  with  suggestions  for  the 
withdrawal  of  tiie  said  estate  from  the  Insolvency  Court.  And 
the  defendant  says  that  the  alleged  libel  declared  upon  consists 
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_^^'       of  certain  extracts  from  the  said  letter,  and  tliat  the  alleged 

Mann       publication  complained  of  is  the  sending  of  the  said  letter  to  the 

Smith.      ^^   ^*  ^*  Ellis,  in   pursuance  of  the   said   request;  and  the 

defendant  further  says  that  he  wrote  and  sent  the  said  letter  to 

the  said  B.  G.  Ellis  bond  fide,  and  believing  in  the  truth  of  the 

statements  contained  therein,  and  not  otherwise. 

The  plaintiff  subsequently  obtained  a  rule  nisi  calling  upon  the 
defendant  to  show  cause  why  the  order  of  Sir  G.  InneSf  J., 
should  not  be  set  aside,  and  why  the  defendant's  second 
plea  herein  should  not  be  struck  out  or  amended  on  the 
grounds :  (1)  That  the  whole  of  the  matters  set  out  in 
the  second  plea  could  be  given  in  evidence  under  the  plea 
of  the  general  issue,  and  (2)  that  the  same  will  prejudice, 
embarrass  and  delay  the  fair  trial  of  this  action. 

Oibson,  in  support  of  the  rule.  Where  the  matters  pleaded 
can  be  proved  under  the  general  issue,  that  plea  only  is  allow- 
able :  Bremridge  v.  Latimer  (1);  Oarr  v.  Duchett  (2)  ;  Earl  of 
Lucan  v.  Smith  (3). 

0.  B.  Stephen,  for  the  defendant,  to  show  cause.  The  cases 
cited  were  decided  shortly  after  the  passing  of  the  Common  Law 
Procedure  Act,  and  the  old  strictness  of  the  rules  of  pleading 
had  not  been  relaxed.  This  plea  shows  special  and  peculiar 
circumstances.  The  plaintiff  being  insolvent,  it  would  be 
advantageous  to  have  the  matter  settled  on  demurrer.  The 
declaration  only  contains  parts  of  a  letter.  The  plea  sets  out 
the  whole  facts.  The  plaintiff  wishes  to  embarrass  the  defen- 
dant by  this  application.  He  cited  Bamford  v.  Olarh  (4); 
Dawkims  v.  Lord  Paulet  (5);  Williams  v.  African  Steamship 
Company  (6) ;  Oarrett  v.  McMhone  (7). 

Martin  C.J.  SiR  J.  Maetin,  C.J.  I  think  the  rule  to  set  aside  this  order 
must  be  made  absolute,  and  for  the  reasons  given  in  the 
case   of  Earl  of  Lucan    v.    Smith   (3).       In    that    case    the 

(1)  12  W.R.  878.  (5)  L.R.  5  Q.B.  94. 

(2)  6  H.  &  N.  788;  29  L.J.  Ex  468.  (6)  1  H.  &  N.  19. 

(3)  1  H.  &  N.  481 ;  26  L.J.  Ex.  94.  (7;  S.M.H.  May,  1879. 

(4)  S.M.H.  24  June,  1876. 
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application  was  to  plead  several  matters,  tlie  second  plea^  in  1886. 
addition  to  the  plea  of  the  general  issne^  showing  that  the  Mamk 
alleged  libel  was  a  &ir  comment  on  the  public  conduct  of  the  sioth. 
plaintiif  as  a  public  servant.  The  report  continues  (at  p.  483)^  jrartiH  0 J. 
^'Lmh  showed  cause.  Under  the  plea  of  not  gp:iilt7^  ^^  defen- 
dant is  at  liberty  to  show  that  the  article  is  a  fair  comment. 
The  proposed  second  plea  purports  to  be  a  colourable  justifica- 
tion. The  effect  of  it  is  to  introduce  irrelevant  matter  upon 
the  record.  The  allowance  of  it  would  enable  the  defendant  to 
put  irrelevant  questions  and  introduce  topics  calculated  to  pre- 
judice  the  jury.  Alderson^  B.^This  special  plea  ought  not  to 
be  allowed  with  the  general  issue.  It  only  states  matter  of 
evidence  which  is  for  the  jury,  not  for  the  Court.  Bramwell,  B. 
— ^If  this  plea  were  allowed,  the  defendant  might  seek  to  avail 
himself  of  it  to  introduce  irrelevant  evidence,  and  if  the  Judge 
at  the  trial  refused  to  receive  the  evidence,  would  doubtless  com* 
plain  of  his  decision.''  The  law  on  this  point  is  rather  fully 
stated  in  Starhie  on  Slander,  3rd  Ed.,  pp.  382-3,  and  a  number  of 
cases  are  there  referred  to  which  were  decided  before  the  passing 
of  the  Common  Law  Procedure  Act,  and  among  others  to  L&wis 
V.  Walter  (8).  Then  the  author  refers  to  this  case  of  Earl 
of  Lueaji  v.  Smith  (3) ;  and  after  noticing  that  in  that  case 
the  defendant  was  allowed  to  plead,  in  addition  to  not 
guilty,  simply  that  the  article  complained  of  was  ''a  fair 
comment  in  a  public  journal  on  the  public  acts  of  a 
public  man,"  and  that  it  was  published  '^as  and  for  buch 
comment,  and  without  any  malicious  motive  or  intent,''  he  adds 
in  a  note  that  ^'  the  precedent  does  not  appear  to  have  been 
followed  ;  and  the  present  practice  is  opposed  to  the  allowance 
of  such  pleas."  I  cannot  say  what  the  practice  of  the  Courts  in 
England  was  at  the  time,  but  here  we  have  a  text  writer  who 
may  be  supposed  to  be  conversant  with  the  practice,  and  who 
makes  the  observation  which  I  have  read. 

The  plea  is  highly  calculated  to  embarrass,  and  as  the  defen- 
dant would  get  the  benefit  of  it  under  a  plea  of  general  issue 
and  as  the   allowing  of  the  plea  might  possibly  prolong   the 

(8)  4  B.  &  A.  605. 
H.8.W.B.,  Vol.  VII.,  Jaw.  2  G 
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^Q^-     __  Ktigation  and  increase  the  expenses^  I  think  the  proper  coarse  is 
Mann       to  order  the  plea  to  be  struck  out. 

V. 
SlCITH. 

IFxTideyer  J.  WiNDETEB^  J.  I  am  of  opinion  that  the  plea  should  be  allowed. 
The  objection  urged  against  the  plea  is,  that  it  amounts  to  the 
general  issue.  But  it  appears  to  me  that  the  law  on  this  point 
is  laid  down  in  page  461  of  Bullen  v.  Leake  (8rd  Ed.). 

The  simple  question^  therefore^  is  whether  the  plea  is  calculated 
to  embarrass  the  plaintiff  and  prevent  the  fair  trial  of  the  action 
This  plea  amounts  to  a  statement  of  the  evidence  which  the 
defendant  proposes  to  bring  forward.  I  cannot  see  that  the 
statement  of  such  evidence  would  be  likely  to  embarrass  the 
plaintiff  or  interfere  with  the  trial  of  the  action.  Such  a  plea 
may  do  the  defendant  more  harm  than  good.  The  objection 
taken  is  similar  tJO  that  raised  in  the  Earl  of  Lucan  v.  Smith  (3), 
that  the  plea  introduces  irrelevant  matter^  and  is  calculated  to 
prejudice  the  jury.  If  that  were  the  case;  then  I  think  that  the 
plea  ought  to  be  struck  out.  But  there  is  no  statement  of 
irrelevant  matter^  and  I  cannot  see  how  the  plea  could  prejudice 
the  jury^  being  no  more  than  a  statement  of  the  facts  which  the 
defendant  hopes  to  establish — ^probably  such  a  resume  of  facts 
as  a  Judge  would  lay  before  the  jury.  If  I  could  see  any 
irrelevant  statements^  or  any  statements  calculated  to  prejudice 
the  jury^  I  should  think  that  the  plea  ought  to  be  struck  out. 
But  so  far  from  the  plea  being  calculated  to  embarrass  the  plaintiff, 
the  course  pursued  by  the  defendant  is  surely  a  convenient  one, 
the  defendant  saying  to  the  plaintiff,  ''  I  tell  you  fairly  I  can 
prove  these  facts.  Unless  you  can  disprove  them,  you  see  that  I 
am  entitled  to  succeed  in  the  action^  and  you  can  take  the 
opinion  of  the  Court  on  that  point.^* 

A  similar  course  was  allowed  to  be  taken  in  Williams  v.  The 
African  Steam  Navigation  Oo.  (6),  where  it  was  held  that  "  a 
special  replication  may  be  allowed,  together  with  a  general 
traverse  of  the  plea^  though  it  does  not  raise  a  distinct  defence^ 
where  the  special  replication  enables  the  parties  to  raise  by 
demurrer  the  substantial  question  to  be  decided  in  the  case.''  I 
think  it  would  be  a  good  thing  to  have  such  a  matter  as  this 
settled  on  demurrer. 
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If  a  plea  of  this  kind  is  struck  outi  the  result  will  be  that        ^^^' 

parties  will  be  deterred  from  pleading  the  facts  on  which  they       iiiirii 
rely — a  course  which  was  followed  in  many  cases^  and  among      smrk 
others  in   the    ease    of    Oarrett    v.   McElhone   (7),  where,  in  WKnieyeri 
addition  to  a  plea  of  not  guilty^  the  defendant  pleaded  that 
the    alleged    wprds    were    spoken   by   him    as    a  member  of 
Parh'ament^  in  his  place  in  the  Legislative  Assemby,  &c. ;  and 
the  plaintiff  abandoned  his  action  without  raising  on  demurrer 
the  validity  of  the  plea.     I  am  of  opinion  that  parties  should 
not  be  prevented  from  stating  in  their  pleas  the  real  ground  of 
defence. 

Sib  G.  Innes^  J.  I  am  sorry  that  there  should  be  q>  difference 
of  opinion  in  a  matter  of  this  kind.  I  feel  constrained  to 
concur  with  his  Honour  the  Chief  Justice.  Innn  J 

I  agree  with  His  Honour  Mr.  Justice  Windeyer,  that  the 
application  should  be  looked  upon  as  an  application  to  be 
allowed  to  plead  a  plea. 

As  to  the  former  order  being  set  aside  in  order  to  clear  the 
way  for  this  application  to  set  aside  the  plea,  it  is  conceded 
that  thij3  is  not  an  appeal  against  that  order,  and  there  is  nothing 
which  prevents  us  from  adjudicating. 

I  think  that  the  case  of  Garrett  v.  McElhone  (7)  is  hardly  appli- 
cable to  a  case  of  this  kind,  because  the  plea  there  pleaded 
amounted  to  an  assertion  of  absolute  privilege,  which  is  a  com- 
plete defence  to  the  cause  of  action.  That  is  not  the  effect  of 
the  plea  here,  where  matters  of  fact  are  set  out  which  go  to  get 
rid  of  the  prima  facie  inference  of  malice. 

The  rules  of  pleading  should  be  observed  where  they  do  not 
interfere  with  the  course  of  justice.  So  far  from  thinking  thatf 
the  granting  of  this  application  would  tend  to  interfere  with  the 
course  of  justice,  if  such  an  application  were  refused,  and  we 
were  to  go  the  length  of  allowing  a  defendant  to  plead  evidence 
in  such  a  wholesale  way  as  has  been  done  here,  parties  would 
often  fail  to  come  to  a  clear  issue,  and  insuperable  difficulties 
would  be  placed  in  the  way  of  the  discharge  of  the  business  of 
the  Courts.  Here  it  cannot  be  said  that  this  defendant  would 
be  precluded  from   showing  any  of  the  facts  set  out  in  this 
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1886.  special  plea  under  a   general    plea    of    ''not    guilty/'      The 

KAim  defendant  is  not  prejudiced  by  being  confined  to  a  plea  of  the 

SiQTR.  general  issue.    It  would  be  a  most  inconvenient  course  to  allow 

Innti  J.  pleas  of  this  kind  to  be  pleaded. 

Bule  absolute,  costs  to  be  costs  in   the 
cause. 

Attorney  for  plaintiff :  M^LaughUn. 
Attorney  for  defendant :  0.  J.  Sly. 
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SUPREME  COURT  OF  NEW  SOUTH  WALES 

in  tf  quitg 

BEFORE  THE  PRIMARY  JUDGE 
FULL  COURT  ON  APPEAL, 

In  1886. 


COOPEK  V.  STUAET. 


Crown  irmiU— BefiMMpiton  6y  the  Crown  of  pari  of  land  granted—Betereaiion  in         18S6. 
grant  for  pithlie  purpo$eM— Validity  o/reserration — Uneerlainiy — PerpetuUiM  - 


—NuUum  i&mpu9  oceurrii  regi,  ^^9  ^7. 

On  Appbal. 
Where  in  a  Crown  grant  of  1400  acres  of  land,  made  in  1828,  a  re^e^Tation 
wit  made  of  "...    any  qnantitj  of  land  not  exceeding  10  acres  in  any  purt  of    Xartin  C.J. 
the  said  cp«nt  as  might  be  required  for  pablio  purposes,"  and  in  1882  ten  acres     Fatteetl  J. 
were  resumed  by  the  Crown  for  the  purpose  of  a  public  park :  Seld,  that  snoh  ^^^ 

rceerration  was  ralid  and  not  Toid  for  uncertainty  or  as  an  infringement  of  the      '^**^'  **• 
rule  against  perpetuities.    Seld,  also,  that  the  right  of  resumption  by  the  Crown 
was  not  waived  by  acquiescence  or  delay,  as  the  maxim  wnUiim  tempm*  oeemrrii 
regi  applied.    Lord  r.  CommusionerM  for  the  City  of  Sifdneif  (12  Moo.  P.C.  473) 
followed. 

The  statexsnt  of  claim  set  out  that  by  a  deed  poll  dated 
27th  May,  1823,  the  Goyemor,  Sir  Thomas  Brisbane,  '^  granted 
to  one  William  Hutchinson  and  his  heirs  1400  acres  of  land 
situated  in  the  county  of  Cumberland  and  district  of  Sydney, 
bounded  on  the  &c.  •  .  (th#  boundaries  were  here  set  out), 
reserving  to  the  King,  his  heirs  and  successors,  all  timber  which 
should  be  deemed  fit  for  naval  purposes,  and  also  such  parts  of 
the  said  land  as  were  then  or  should  thereafter  be  required  by  the 
proper  officer  of  His  Majesty's  Government  for  a  highway  or 
H.8^W.B.,  Vpl.  yil.,  Eq.  4 
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^8^'  highways^  and  further  any  quantity  of  water  and  any  qtiantity  of 
CoopBB  land  not  exceeding  ten  acres  and  in  any  part  of  the  said  grant  aa 
Stuabt.  ^^S^^  ^  required  for  pvhlic  purposes^  provided  always  that  such 
water  or  land  so  required  should  not  interfere  with  or  in  any  way 
injure  or  prevent  the  due  working  of  water-mills  erected  or  to  be 
erected  on  the  landand  the  watercourses  thereby  granted^  to  hold  the 
premises  unto  the  said  William  Hutchinson,  his  heirs  and  assigns, 
subject  to  a  certain  quit  rent  and  certain  conditions  next  there- 
inafter mentioned.'^  2.  By  divers  mesne  conveyances  and  Acts 
therein  in  the  law  the  lands  comprised  in  the  said  deed  poll  had 
become  vested  in  the  plaintiff  for  an  estate  in  fee  simple.  3.  By  a 
proclamation  in  the  Gazette  of  the  14th  November,  1882,  reciting 
the  said  deed  poll  of  27th  May,  1828,  and  ^^  reciting  that  a  certain 
portion  of  the  land  so  granted  as  aforesaid,  that  is  to  say,  the 
land  hereinafter  more  particularly  described  (which  parcel  of 
land  was  stated  to  contain  10  acres,  and  not  to  interfere  with  or 
in  any  way  injure  or  prevent  the  due  working  of  the  water-mills 
erected  on  the  land,  and  watercourses  granted  by  the  said  deed 
poll  or  grant)  was  required  for  a  public  purpose,  that  is  to  say, 
for  a  public  park,''  the  said  10  acres  were  declared  to  be  resumed 
**  to  the  intent  that  from  thenceforth  the  said  parcel  of  land  should 
revest  in  Her  Majesty  the  Queen,  to  be  used  as  and  for  a  public 
park."  4.  The  said  10  acres  were  resumed  and  fenced  off.  5. 
By  a  petition  under  the  Claims  Against  Oovemment  Act  (39  Vic. 
No.  38)  the  honourable  Alexander  Stuart  was  duly  appointed 
nominal  defendant  in  respect  of  the  plaintiff's  claim  for  com- 
pensation. 6.  That  the  reservation  in  the  said  grant  of  any 
quantity*  of  land  not  exceeding  10  acres  in  any  part  of  the 
said  grant  was  illegal  and  void.  7.  Subsequently  to  the  date 
of  the  said  grant  large  sums  had  been  expended  by  the 
plaintiff  and  his  predecessors  in  title  in  making  roads,  erecting 
buildings  on,  and  otherwise  improving  the  lands  comprised 
in  the  said  grant,  and  the  plaintiff  charged  that  the  (Govern- 
ment had  waived  their  right  of  resumption  (if  any)  by 
acquiescence,  and  that  it  would  be  inequitable  that  the  said 
Grovemment  should  now  exercise  the  same,  if,  in  fact,  it  existed. 
Prayer :— 1.  That  it  might  be  declared  that  the  said  reservation 
in  the  said  Crown  ^rant  of  the  27th  day  of  November,  1823, 
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contained  of  the  right  to  resume  any  quantity  of  the  said  grant        i^^- 
was  void,  and  that  the  said  Crown  grantee  and  all  persons  who      Coopkb 
derive  titles  from  him  are  entitled  to  hold  the  said  lands  free  from     stuabt. 
any  such  pretended  right  of  resumption.     2.  For  an  injunction. 
3.  For  an  account,  and  for  costs  and  other  relief. 

By  the  statement  of  defence  the  defendant  submitted  that  the 
reservation  of  10  acres  was  not  illegal  or  void.  He  admitted, 
for  the  purposes  of  this  suit,  that  certain  improvements  had  been 
made  in  divers  parts  of  the  said  grant,  but  not  on  the  10  acres. 
The  right  of  resumption  had  not  been  waived,  and  its  exercise 
was  not  inequitable. 

Replication.     Joinder  of  issue. 

On  Monday,  August  17th,  1885,  the  suit  came  on  for  hearing 
before  Sir  W.  Manning,  P.J. 

Varley,  Q.C.,  Oaoen,  Q.C,  Pilcher,  and  A,  U.  Simpson,  for 
the  plaintiff. 

M.  H.  Stephen,  Q.C,  Salomons,  Q.C,  and  Walker,  for  the 
defendant. 

After  argument,  the  following  judgment  was  delivered. 

Sib  W.  Manning,  P.J.  I  have  no  doubt  that  this  matter  has  Manning, F.J. 
been  decided.  During  the  recess  I  took  the  opportunity  to  read  the 
pleadings  and  the  report  of  Mary  Loi*d  v.  The  Commissioners  for 
the  Gity  of  Sydney  (1)  and  the  carefully  considered  judgment  of 
the  Full  Court  in  the  case  of  Edward  Lord  (2).  It  appears  to 
me  that  the  points  in  this  suit  were  clearly  decided  in  those 
cases.  I  find  my  view  is  clearly  borne  out  by  what  has  been 
said  with  regard  to  the  law  between  subject  and  subject  not 
applying  to  the  Crown.  The  reason  for  this  is  plainly  to  be  seen 
in  this  case,  for  the  Crown,  being  the  custodian  of  the  public 
interests,  must,  in  a  country  such  as  this  is,  have  regard  to  needs 
and  necessities  that  may  arise  at  future  periods,  in  the  shape  of 
roads  and  reservations  for  other  purposes,  and  may  well  con- 
template not  being  limited  in  respect  of  time  when  it  is  issuing 
free  grants  such  as  that  which  is  now  in  question.  There  is 
no  doubt  upon  the  face  of  it  that  this  reservation,  or  exception, 
(1)  12  Moo.  P.C.  478.  (2)  Bepoited  in  a  note,  pott  p  17. 

A2 
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1886.       whichever  you  please  to  call  it,  for  it  is  only  an  etymological 
CoopBB     distinction,  clearly  provides  for  this  resumption ;  and  the  only 
Stuabt.     question  is,  whether  it  is  invalid  by  reason  of  uncertainty,  or  for 
MaHning,TJ.  infringement  of  the  rule  with  regard  to  perpetuities  ?     I  think 
that  matter  has  been  quite  sufficiently  decided  in  Edward  Lord^s 
case.   As  to  the  argument  that  the  length  of  time  was  not  noticed 
by  the  Court,  it  must  have  been  just  as  obvious  to  the  Judges  as 
it  is  now,  that  this  reservation  would  apply  to  futurity,  and  was 
not  limited  as  to  time.    It  seems  to  have  been  decided  on 
argument   of    the  point,   for   the    position   of    the  Grown  as 
compared  with  that  of  a  private  grantor  is  noticed  in  page  493 
of  Moore's  report.     I  do  not  see  that  the  point  is  very  distinctly 
noticed  in  the  judgment,  but  it  was  overruled  by  the  judgment, 
because  no  notice  was  taken  of  it.     On  page  500  it  is  said,  ''  But 
what  is  the  effect  of  this  reservation  ?  '  10  acres  of  land  in  any 
part  of  the  grant  are  reserved  at  the  election  of  the  Crown  if 
required  for  public  purposes ;  these  are  not  to  be  granted  to  the 
Crown  by  Lord,  but  are  provisionally  saved  out  of  the  grant  to 
him,''     That  is  exactly  the  case  of  the  Crown  here,  and  the 
words  just  quoted  are  a  recognition  of  the  perfect  validity  of 
the  reservation.     Then  there  follows  a  discussion,  upon  what 
no  doubt  proved  the  great  subject  of  contest  in  the  case,  the 
distinction  between  the  water  and  the  land;  but  throughout 
there  is  no  serious   question   as  to  the  validity  of  the  reser- 
vation in  respect  to  the  land.     The  Privy  Council  proceeded  upon 
the  basis  that  the  reservation  was  good,  but  their  Lordships 
doubted  whether  water,  which  is  constantly  flowing,  not  fixed,  but 
coming  from  the    clouds,   could    be   reserved.     There  was   an 
especially  complicated  argument,  whether  the  plaintiff,  being  the 
owner  of  one  block,  and  having  a  grant  from  the  Crown  for 
another  in  which  the  reservation  was  not  mentioned,  was  bound 
by  the  first  reservation ;  but  as  regards  the  reservations  of  land^ 
there  seems  to  have  been  no  doubt  from  beginning  to  end.     The 
judgment  goes  on  to  say,  "  For  the  intention  and  effect  of  it 
was  only  to  enable  the  Crown  to  take  the  water  at  any  time^ 
without  compensation  to  Lord  in  respect  of  the  injury  to  that 
land.     Lord's  insisting  upon  compensation  in  respect  of  other 
l^nd  would  not  have  interfered  with  the  operation,  or  the  coni- 
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pleteness,  of  tlie  saving  in  respect  of  this  land  ;  but  for  the  saving       l^^* 

the  Grown  must  have  paid  two  compensations^  or  made  agree-      Coofzb 

ments  in  respect  of  two  rights ;  now,  it  is  free  as  to  the  one,  and     stuabt. 

has  only  to  compensate  the  other."     What  is  the  meaning  of  Mant^ng,TJ. 

that  ?     No  donbt  seems  to  have  been  entertained  by  the  Privy 

Council^  or  the  Gonrt  here,  that  it  was  free  as  to  the  water,  and 

free  as  to  the  land.     It  seems  to  me  also  that  this  point  has 

been  decided  by  the  Pull  Court  in  Edward  Lord^s  case  (1). 

A  very  strong  argument  was  presented  to  me  on  the  hypothesis 

of  the  land  having  been  built  upon.     In  the  first  place,  it  is  not 

to  be  assumed  that  the  Crown  would  do  injustice  without  paying 

compensation  ;  but,  if  it  did,  another  principle  of  Equity  would 

come  in,  i.e.,  that  a  man  cannot  stand  by  and  allow  another  to 

build  and  improve  his  land  without  asserting  his  ownership. 

If  the  Crown  as  owner  of  the  right  to  take  10  acres  out  of  this 

piece   of  land  had  chosen  not  to  make  its  election,  and  had 

permitted  persons  to  build  on  it,  without  explicitly  giving  them 

to  understand  that  it  would  take  the  land  some  day,  it  would 

have  had  to  submit  to  the  requirements  of  Equity;  but,  be 

that  as  it  may,  I  do  not  think  that  I  can,  with  these  authorities 

before  me,  come  to  any  other  decision  than  that  the  reservation 

is  good.     With  the  full  knowledge  and  expectation    that  the 

matter  will  go  before  the  Pull  Court,  and^  probably^  before  the 

Privy  Council,  I  decree  accordingly.     I  may  add  that  my  own 

individual  opinion  is  to  the  same  effect. 

Prom  this  decision  the  plaintiff  appealed  on  the  following 
grounds :  1.  That  the  reservation  and  exception  in  the  Crown 
grant  of  the  2  7th  May,  1823,  of  any  quantity  of  land  not  exceeding 
10  acres,  or  any  part  of  the  said  grant,  as  might  be  required  for 
further  purposes,  was  void  for  uncertainiy,  and  because  it 
infringed  the  rule  against  perpetuities.  2.  That  the  Govern- 
ment of  New  South  Wales  had  waived  its  right  of  resumption  (if 
any)  by  acquiescence. 

The  appeal  was  heard  on  May  17,  1886. 

Barley,  Q.C.,  and  A.  H.  Simpaaii,  for  the  appellant.  The 
point  in  Lord  v.  The  Commissionera  for  the  Oily  of  Sydney  (2) 

(1)  Beported  in  note  pott,  p.  11.  (2)  12  Moo.  P.C.,  473.     For  report 

below  see  note  pott,  p.  10. 
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^Q^^  was  as  to  the  right  to  the  water,  and  not  to  the  land.  At  page 
CoopEB  497,  in  12  Moore's  P.O.,  it  is  laid  down  that  in  the  construction 
Stuabt.  ^^  *  Crown  grant  the  ordinary  rules  of  law  must  be  followed, 
Manning,i^j.  as  in  the  construction  of  a  grant  between  subject  and  subject. 
[Edvoard  Lord  v.  The  Oity  OommiMioners  (1),  and  DarvaU  v. 
The  Oity  Oommiaeioners  (2),  were  also  cited.]  Here  the  land  in 
the  grant  is  described  by  metes  and  bounds,  but  the  land  to  be 
reserved  is  not  described  at  all.  The  exception  is  void,  as  being 
repugnant  to  the  grant:  Hornby  v.  OUnton  (3),  Miller  v.  Prait  (4). 
The  exception  is  also  void  for  uncertainty  (5).  [SAap.  Touchst. 
p.  75,  &c.,  and  Davidson's  Conveyancing  (4th  ed.),  p.  96,  were 
also  cited] .  The  reservation  is  also  bad,  as  being  opposed  to  the 
rule  against  perpetuities  :  London  and  S.  W.  Railuoay  Co,  v.  Gomm 
(6),  Dunn  v.  Flood  (7).  Even  in  the  gi*ant  of  an  honour,  the  king 
must  observe  the  rules  of  Common  Law :  Buckhurst  Peerage  (8), 
Wiltes  Peerage  (9).  [Ohit.  Prerog.  p.  386  ;  Bro.  Abr.  pi.  102; 
Viner's  Abr,  Tit.  Prerog.,  O,  c.  2,  vol.  17,  p.  154,  were  also 
referred  to.] 

M.  El.  Stephen,  Q.C.,  and  Walker,  for  the  defendant,  were  not 
called  upon. 

Martin  C.J.  SiR  J.  Maetin,  C.J.  We  must  uphold  the  judgment  of  the 
Primary  Judge  in  this  case.  It  appears  to  me  that  the  points 
which  have  been  submitted  to  us  by  way  of  appeal,  are  disposed 
of  by  the  decision  of  the  Privy  Council  in  the  case  of  Lord  v.  The 
Commissioners  for  the  City  of  Sydney  (10).  The  grant  in  question 
in  that  case  contained  a  reservation,  I  think,  in  the  same  words^ 
or  nearly  the  same  words,  as  that  involved  in  the  present  case. 
The  question  did  not  arise  in  that  case  in  the  same  way  as  it  does 
now.  The  land  was  taken  possession  of  under  an  Act  of  Parlia- 
ment, providing  for  the  water  supply  of  Sydney,  and  the  question 
there  was  as  to  the  amount  of  the  compensation  to  which  the 

(1)  Reported  in  note  post,  p.  11.  (6)  20  Gh.D.  662. 

(2)  Reported  in  note  pott,  p.  15.  (7)  25  Ch.D.  629. 

(3)  Dyer,  264,  b.  (8)  2  App.  Cas.  1. 

(4)  Dyer.  264»  b.  (note).  (9)  L.B.  4  H.L.  126. 

(5)  Bac.  Abr.  Tit.  Grant,  H.  3,  p.  81.  (10)   12  Moo.  P.O.  473. 
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grantees,  or  those  olaiming  throngh  them,  were  entitled.  ^8S6 
Although  the  case  was  presented  in  that  way,  still  this  reservation  Coopib 
was  before  the  Court;  here,  in  the  first  instance,  and  afterwards  stJ^t. 
before  the  Privy  Council.  At  page  499  these  words  are  used,  MoHmCJ. 
'^  The  Conunissioners  have  acted  on  this  reservation,  and  it  is  in 
BO  doing  that  they  have  necessarily  abstracted  the  water  from 
the  appellant,  and  done  her  the  injury  for  which  she  seeks  com- 
pensation." So  that  we  have  there  a  direct  reference  to  this 
clause  as  to  reservation.  Then,  at  the  bottom  of  page  499, 
their  Lordships  go  on  to  say,  "  If  you  grant  anything,  you  are 
presumed  to  grant  to  the  extent  of  your  power  that  also 
without  which  the  thing  granted  cannot  be  enjoyed.  But  what 
is  the  effect  of  this  reservation  f  Ten  acres  of  land  in  any  part 
of  the  grant  are  reserved,  at  the  election  of  the  Crown,  if 
required  for  public  purposes;  these  are  not  to  be  granted  to 
the  Crown  by  Lord,  but  are  provisionally  saved  out  of  the  grant 
to  him."  It  is  said  that  that  is  a  mere  dictum  which  was  not  • 
necessary  to  the  judgment.  I  do  not  regard  it  as  such.  It  is 
quite  clear  that  the  Privy  Council  held  that  the  reservation  was 
a  good  one.  That  involves  the  whole  question^  and  these 
arguments  about  it  being  in  derogation  of  the  grant,  and  a 
violation  of  the  rule  as  to  perpetuities,  are  disposed  of.  This 
question  of  perpetuities  does  not  appear  to  have  been  brought 
before  the  Court  here^  or  before  the  Privy  Council.  It  is  now 
submitted  for  the  first  time.  The  validity  of  the  reservation 
was  upheld  by  the  Privy  Council,  and  I  think  that  is  sufficient 
for  the  purpose  of  our  present  decision.  There  is  also  the  case 
of  Edward  Lord  (1),  and  there  the  matter  of  the  reservation  was 
distinctly  decided.  Two  cases  have  been  referred  to  which  bear 
upon  the  rule  as  to  perpetuities,  but  they  are  not  like  this  one, 
even  if  it  were  the  case  of  a  private  individual.  One  shows 
that  a  right  was  inserted  in  the  grant  to  re-enter  at  any  time  on 
''  breach  of  certain  conditions."  There,  however,  the  land  was 
granted,  but  here  it  was  not.  We  must  take  it  that  the  reserva- 
tion being  a  good  one,  1400  acres  were  granted,  less  ten  acres 
which  the  Crown  have  to  select  at  any  time.  The  other  case 
was  of  a  right  to  demand  a  reconveyance,  no  time  being  fixed — 
(1)  Beported  in  note  i>oii  p.  10. 
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18W.       therefore  it  came  within  the  rule  as  to  perpetuities.     Inde- 

Coopn      pendently  of  that^  I  am  of  opinion  that  the  role  as  to  perpe- 

Stvavt.     taities  would  not   bind    the    Crown.      The  maxim  '*NulU»m 

3far§inCJ.  temptis  occunrit  regi''  is  generallf  applied  for  the  purpose  of 

showing  that  the  lapse  of  time  or  an  application  of  a  limitation 

that  would  bind  the  subject  does  not  bind  the  Orown^  because 

it  is  not  bound  hj  the  Statute  of  Limitations,  and  no  laches  or 

lying-by  can  preyent  the  Crown  from  asserting  its  right.     It 

seems  to  me  that  the  principle  on  which  that  rule  is  laid  down  is 

sulKcient  to  warrant  the  Grown  in  asserting  its  right  without 

reference  to  any  lying-by.    It  is  not  a  question  of  the  Statute  of 

Limitations,   but  of    the    presenration    of    the   Crown's  right 

throughout  all  time.      I  think  both  grounds    of   appeal   are 

untenable,  and  that  the  Primary  Judge  has  taken  a  right  view. 

Therefore  this  appeal  must  be  dismissed. 

Fauceti  J.  Faucett,  J.  I  am  of  the  same  opinion.  I  think  that  the  case 
of  Lord  y.  The  Gommiesionera  for  the  City  of  Sydney  (1)  decided 
this  matter.  I  notice  that  in  the  argument  of  that  case  counsel 
referred  to  the  following  remarks  of  Mr.  Justice  Bayley  in  the 
case  of  Duke  of  Somerset  y.  Fogwell  (2)  *'  This  is  the  case  where  the 
grant  is  made  between  subject  and  subject,  and  consequently  is 
to  be  construed  against  the  grantor,  a  principle  inapplicable 
to  grants  made  by  the  Crown,  whereby  nothing  passes  unless 
the  intention  that  it  should  pass  ia  manifest.'^  It  appears  to  me 
that  the  passages  cited  by  his  Honour  are  conclusiye.  If  the 
Priyy  Council  considered  the  grant  bad,  they  would  never  have 
uttered  the  words  quoted  by  his  Honour.  The  very  foundation 
of  the  grant  is  good,  notwithstanding  uncertainty  or  the  rule  as 
to  perpetuities.  The  principle  that  the  Judge  acted  upon  was 
that  although  1400  acres  are  mentioned,  and  the  land  is  described 
as  coming  within  certain  limits,  the  Crown  grants  all  that  piece 
of  land  except  ten  acres ;  but  as  the  position  of  this  ten  acres  is 
left  uncertain,  there  are  ten  acres  stiU  in  the  grant  which  were 
never  granted  by  the  Crown.  It  is  uncertain  where  these  are, 
but  the  Privy  Council  held  that  the  Crown  might  take  them  at 
any  time.  That  provision  is  put  there  to  protect  the  right  of 
(1)  12  Moo.  P.C.  478.  (2)  5  B.  db  C.  885. 
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the  Crown.  The  Crown  never  dies^  and  there  is  no  question  of 
one,  two,  or  three  lives,  or  twenty-one  years.  It  is  simply  the 
result  of  the  rule  "Nullum  tempua  occv/rrit  regiJ^  The  Crown 
never  granted  the  land  at  all,  so  that'  the  rule  between  subject 
and  subject  cannot  apply.  No  case  has  been  cited  to  show  that 
it  can  apply  here.  Following  this  case  of  Lord's,  there  was  a 
decision  in  the  Court  here  in  which  no  question  of  this  kind  was 
raised.  It  appears  to  me  that  we  must  follow  these  decisions. 
I  am  not  disposed  to  disturb  them.  It  is  not  desirable  to  leave 
questions  of  real  property  unsettled  when  once  decided,  unless 
the  Court  sees  that  they  are  clearly  wrong. 


1886. 

COOFBB 

Stuast. 
FaucBtt  J. 


Sib  G.  Innes,  J.  I  concur  with  their  Honours  that  this 
appeal  should  be  dismissed,  and  for  the  same  reasons.  The  case 
has  been  argued  pretty  much  as  if  the  words  of  the  original 
grant  were  that  the  whole  of  the  1400  acres  was  granted  with 
the  right  to  the  Crown  to  come  in  and  resume.  There  was  no 
such  necessity.  It  was  only  necessary  for  the  Crown  to  indicate 
which  ten  acres  it  did  not  part  with.  As  the  Privy  Council 
pointed  out,  the  ten  acres  were  provisionally  saved  out  of 
the  g^nt.  That  being  so,  it  seems  to  me  that  the  rule 
against  perpetuities  in  no  way  applies  to  this  case.  There  is  no 
necessity  for  the  Crown  coming  in  at  any  particular  period,  there 
being  no  limit  as  to  three  lives  or  to  twenty-one  years  for  the 
exercise  of  the  claim  to  retake  the  land.  For  these  reasons  I 
think  that  the  decree  of  his  Honour  should  be  sustained. 


Iwaes  J. 


Appeal  dismissed,  with  costs. 


Solicitors  for  plaintifE :  Iceton  ^  FaithfulL 
Solicitor  for  defendant :   Williams,  C.S. 
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(From  the  Sydney  Morning  Herald,  6th  March,  1856.) 

Before  Sir  A.  Stephen,  G  J.,  Diekineon,  J,,  and  Milford,  J. 

EDWARD  LOBD  v.  THE  CITY  COMMIS8IONEBS. 

DABVALL  V.  SAME. 

MABY  LOBD  v.  SAME. 

These  were  three  actions  by  proprieton  of  land  at  Botany,  which  had  been 
resumed  by  the  Crown  under  the  proTisions  of  the  Sydney  Water  Atk  (17  Yic. 
No.  86),  and  included  within  the  reserve  for  supply  of  the  city  with  water.  The 
lands  thus  resumed  being  rested  in  the  Commissioners  of  the  City>  these  suits 
were  brought  under  the  provisions  of  the  before  mentioned  Act,  to  determine 
the  amount  of  compensation  to  be  paid  to  the  several  claimants.  There  were 
four  such  actions,  of  which  three  had  bean  tried.  In  each  of  these  questions 
were  reserved  for  the  decision  of  the  Court  in  Banco.  As  the  several  points 
raised  and  discussed  in  these  cases  had  all  a  relationship  with  each  other,  their 
Honours  determined  upon  hearing  the  arguments  in  all  before  deciding  upon 
any.  The  argument  had  been  heard  upon  various  days  during  the  present  temif 
and  was  now  concluded. 

Broadhwrttt  Lutwyehe,  and  Stephen  for  the  various  plaintiffs. 

The  Solieit<hr'Qenerid  and  Wiee  for  the  defendants. 

The  quantity  of  land  taken  up  for  the  purposes  of  the  water  reserve  was  75 
acres  2  roods  and  8  perches.  For  12  acres  of  this  land,  with  certain  buildings 
thereon,  Mr.  J.  B.  Darvall  claimed  10,0001.,  and  obtained  a  verdict  of  SaOOL, 
with  8001.  assessed  as  contingent  damages  and  to  be  added  to  the  foregoing 
amount,  provided  the  Court  should  think  that  the  reservation  in  the  original 
grant  (relied  upon  by  the  defendants  and  hereafter  referred  to)  was  not 
sustainable.  For  11  acres  with  a  mill,  buildings,  and  "water  privil^pes**  Mr. 
Edward  Lord  claimed  80,0001.,  and  obtained  a. verdict  for  11,000^.,  with  an 
assessment  of  40001.  additional  as  contingent  damages,  provided  the  Court  should 
think  he  had  a  right  to  use  the  water  for  wool-washing  or  for  any  other  purposes 
than  those  of  the  milL  For  81i  acres  with  a  mill,  a  dwelling  house,  some 
outbuildings  and  water  privileges,  Mrs.  Mary  Lord  claimed  80,000^.,  and  obtained 
a  verdict  for  11,4601.,  with  an  assessment  for  contingent  damages  at  7,2001. 
more,  provided  it  should  be  held  by  the  Full  Court  that  the  plaintiff  was  entitled 
to  the  undisturbed  use  of  the  water.  The  first  mentioned  sum  of  11,460L  was 
distributed  thus — ^for  the  value  of  the  land  4,8601.,  for  that  of  the  buildings  and 
mill  8,1001.,  for  all  that  would  be  left  of  the  water  after  so  much  had  been  taken 
as  would  be  required  for  the  supply  of  the  city  8,0001. 

The  evidence  as  to  the  value  had  in  all  these  cases  been  very  voluminous  and 
conflicting ;  and  while  on  the  one  hand  there  were  motions  to  incresse  the  finding 
by  the  sums  contingently  assessed,  it  was  contended  on  the  other  that  the 
awards  made  by  the  juries,  in  the  shape  of  actual  damages  even,  were  excessive. 
But  as  each  jury,  besides  having  the  evidence  of  value  before  them,  had  had 
the  advantage  of  viewing  the  laeue  in  quo,  it  was  rather  urged  that  they  had 
been  guided  in  their  assessment  by  erroneous  principles;  that  they  were 
wrong  in  their  figures,  as  for  instance  that  they  had  awarded  compensation 
not  only  for  the  land,  but  for  water  which  lay  upon  it,  when  it  was  only  by 
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diaining  off  the  latter  that  the  former  ooald  be  made  fully  aTailable.  Also  that 
they  estimated  the  valiie  of  water  for  wool-washing  and  for  mill  purposes 
together^  whereas  it  could  not»  according  to  the  balance  of  evidence,  be  used  for 
one  enterprise  without  abandoning  the  other. 

The  lands  of  Messrs.  Darrall  and  Edward  Lord  were  parts  of  an  original 
giant  of  600  acres  to  the  late  Simeon  Lord  from  Governor  Brisbane,  wherein  in 
addition  to  the  ordinary  reservation  for  roada,  &c.,  there  was  a  reservation  of  a 
light  to  take  any  quantity  of  water  for  public  purposes,  provided  that  the 
working  of  any  water  miUs  there  erected*  or  to  be  erected,  was  not  interfered 
with. 

A  principal  question  now  raised  for  determination  by  the  Court  was  as  to 
whether  this  reservation  was  maintainable,  or  was  bad  for  uncertainty. 

The  lands  of  Mary  Lord  were  part  of  a  grant  to  one  Eedman,  which  had  been 
made  prior  to  Lord's  grsnt,  and  in  which  there  was  no  reservation  of  the  nature 
alluded  to.  But  the  lands  thus  granted  to  Bedman  had  passed  into  the 
poBsession  of  Simeon  Lord,  and  were  in  his  possession  at  the  time  that  he 
accepted  his  own  grant  with  the  reservation. 

A  question,  therefore,  arose  out  of  this  fact  as  to  whether  Lord  (and  of 
consequence  of  his  widow  and  representative)  could  legally  complain  of  any 
injury  which  his  first  estate  might  sustain  in  the  exercise  of  a  clear  and 
unquestionable  right  which  he  had  conceded  on  the  acceptance  of  this  second 
property.  There  were  questions  also  as  to  the  nature  and  extent  of  the  water 
privileges  bslonging  to  these  several  claimants.  The  lands  were  to  a  great 
extent  swampy,  but  the  great  body  of  water  which  passed  through  these  lands 
to  the  sea  was  confined  in  a  chakinel  forming  a  stream  of  some  magnitude. 
This  stream  was  the  boundary  of  Mr.  Darvall's  and  Mrs.  Lord's  land,  who 
claimed  all  the  rights  of  riparian  proprietors  in  respect  of  it,  t.6.,  to  use  its 
water  for  any  and  every  purpose — manufacturing  or  otherwise — not  militating 
against  the  exercise  of  corresponding  rights  by  other  proprietors  of  land  on  its 
banks ;  hut  it  had  been  ruled  on  the  trial  of  Mrs.  Lord's  case  by  Mr.  Justice 
Dickinson  that,  where  the  bank  of  a  stream  formed  a  boundary  line  of  land 
granted,  no  right  to  the  use  of  the  waters  was  gplven.  The  correctness  of  this 
ruling  was  maintained  on  the  one  hand,  and  disputed  on  the  other ;  there  were 
many  minor  and  collateral  questions,  all  more  or  less  dependent  upon  the 
validity  or  invalidity  of  the  reservation  (or  exception)  in  Lord's  grant,  the 
rights  of  the  Crown  under  it,  if  valid,  and  the  point  as  to  whether  the  rights  of 
riparian  proprietorship  were  given  in  cases  where  the  grant  was  of  land  on  the 
bank  of  a  stream,  itself  forming  a  boundary. 

Cur.  adv.  tmU. 

Edwabd  Lobd  v.  Thi  Crrr  Commissionbbs.  j»   Lord 

On  the  27th  April,  1866  Thb^Citt 

COKMIS* 

Sir  Alfred  Biephen,  C.J.,  delivered  the  judgment  of  the  Court  in  this  case  as 
follows ; — 

The  question  for  decision  in  this  case  is  the  extent  of  the  compensstion  to 
which  the  plaintiff  is  entitled  for  certain  land  taken  possession  of  by  the 
defendants  with  a  manufactory  and  other  buildings  thereon  under  the  authority 
of  the  Act,  1868,  passed  for  enabling  the  Commissioners  to  obtain  a  copious 
supply  of  water  for  the  use  of  the  city. 


8IONSB8. 
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E«  LoBD         By  sections  4  and  5  of  that  Act  the  defendants  are  empowered  to  take  and  nse 

^'  all  the  waters  arising  from  or  flowing  from  or  into  the  stream  flowing  throogh 

Com M IS-      *^®  Crown  lands  known  as  the  Water  "ReBerve,  or  bo  much  as  may  be  neceasacy 

siONflBs.      'o'  t^Q  purposes  of  that  supply^  and  to  take  possession  of  the  whole  of  the 

Stephen,  C.J.  stream  and  its  tributaries  and  sources^  and  also  such  parts  of  the  alienated  lands 

adjacent  as  may  be  expedient  to  carry  the  objects  of  the  Act  into  effect,  all 

which  lands  and  waters  are  thereupon  for  ever  to  become  Tested  in  Her 

Majesty.    Then  by  section  15  the  persons  whose  lands  shall  be  taken  are  to 

receive  reasonable  compensation  for  their  loss,  to  be  assessed  by  a  jxaj,  provided 

that  in  fixing  the  amount  of  such  compensation  reference  shall  be  had  to  any 

reservation  contained  in  the  grants  by  which  the  Crown  alienated  those  lands. 

The  land  taken  possession  of  in  respect  of  which  or  the  waters  flowing  in  it 

the  question  in  the  present  case  arises  is  part  of  a  tract  granted  to  Simeon  Lord, 

the  plaintiff's  father,  in  the  year  1823,  and  the  stream  the  waters  of  which  are 

in  controversy  flows  through  that  portion  (the  whole  of  which  when  taken  was 

the  plaintiff's)  down  to  a  certain  point  where  the  stream  turns  nearly  at  a  right 

angle  and  thence  bounds  Simeon  Lord's  land  to  the  waters  of  Botany  Bay.    In 

its  course  through  the  plaintiff's  portion  the  stream  has  been  made  available  as 

the  motive  power  of  machinery  applied  to  manufacturing  purposes,  and  he  claims 

a  right  to  use  the  water  also  for  other  industrial  pursuits,  such  for  example  as 

wool-washing,  for  which  the  situation  affords  gre&t  facilities. 

The  entire  tract  is  described  in  the  grant  to  Simeon  Lord  so  as  unquestionably 
to  include  the  bed  of  the  stream  and  land  on  both  sides  of  it  to  the  point 
above  mentioned,  below  which  the  stream  separates  the  proper^  from  a  farm 
granted  long  previously  to  Edward  Bedmond.  The  boimdary  described  on  the 
west  and  south-west  sides  being  Botany  Bay,  a  creek,  and  Bedmond's  farm,  and 
then  follows  this  clause  saving  and  reserving  to  His  Majesty  and  his  successors 
such  timber  as  may  be  growing  upon  the  land  which  may  be  deemed  fit  for 
naval  purposes,  also  such  parts  of  the  said  land  as  shall  be  required  by  the 
proper  officer  for  a  highway  or  highways,  and  further  any  quantity  of  water  and 
any  quantity  of  land  not  exceeding  ten  acres  in  any  part  of  the  said  grant  as 
(sic)  may  be  required  for  public  purposes.  Provided  always  that  such  water  or 
land  so  required  shall  not  interfere  with  or  in  any  manner  injure  or  prevent  the 
due  working  of  the  watermills  erected,  or  to  be  erected,  on  the  lands  and  water- 
courses hereby  granted,  and  to  build  within  the  term  of  five  years  a  water-mill 
of  twelve-horse  power.  There  is  a  subsequent  clause  reserving  a  quit-rent  to  the 
Crown  of  twelve  shillings  per  annum,  and  another  requiring  the  grantee  to 
feed,  clothe,  or  employ  on  the  land  six  convicts  to  be  assigned  to  him,  under  the 
penalty  of  forfeiture  of  the  land. 

The  defendants  admitted  at  the  trial  that  the  plaintiff  was  entitled  to 
compensation  notwithstanding  the  clause  reserving,  or  intended  to  reserve,  the 
water,  for  the  loss  of  so  much  of  that  water  as  was  necessary  for  the  due  working 
of  his  manufactory,  which  it  was  conceded  was  protected  as  a  water-mill  by  the 
terms  of  that  same  clause.  And  the  jury  have,  in  fact,  assessed  compensation 
accordingly  for  the  loss  of  the  water  as  a  motive  power,  as  well  as  the  lose  of  the 
machinery,  the  other  buildings,  and  the  land.  But  in  respect  of  the  use  of  the 
water  for  wool-washing  or  any  other  purposes,  they  were  instructed  to  assess, 
and  they  have  assessed,  the  compensation  contingently  only  subject  to  the 
opinion  of  the  Court  whether  imder  the  provisions  contained  in  the  grant,  or 
having  regard  to  those  in  the  fifteenth  section  of  the  Act,  the  plaintiff  is  in 
point  of  law  entitled  to  such  further  compensation. 
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The  jnrj  efltimated  his  loss^  over  and  above  that  ef  the  motiTe  power,  at      E.  Lobb 
40001.,  ^d  he  hai  moved  accordingly  to  increase  the  amount  of  the  Terdict  by  ^' 

No  qnestion  was  made  as  to  the  necessity  or  expediency  of  the  act  of  the  sionxbs. 
Commissioners  in  taking,  possession  of  the  bed  of  the  stream  and  the  land  gt^jien  C.J. 
adjoining.  Bnt  it  was  contended  that  the  clause  in  the  grant  seeking  or  assuming 
to  accept  the  water  flowing  as  it  did  on  and  through  the  land  was  wholly 
moperatiye  and  void.  The  clause,  it  was  maintained,  could  not  be  regarded  as 
either  an  exception  or  reservation.  It  did  not  profess  to  except  land,  and  a 
reservation  of  water,  a  thing  fleeting  in  its  nature  and  not  as  such  susceptible  of 
appropriation,  could  only  be  taken  to  mean  the  reservation  of  a  flshery  therein. 
If,  on  the  other  hand,  the  clause  was  intended  to  g^ve  a  right  to  take  water,  it 
WIS  bad  for  uncertainty.  Such  an  intention,  it  was  said,  in  any  event  could 
only  be  effected  by  apt  words,  which  here  were  wanting.  The  same  rules  prevail, 
it  was  insisted,  in  the  construction  and  operation  of  Orcwn  grants  as  of  ordinary 
conveyances  in  every  case  where,  as  here,  there  was  a  valuable  consideration  for 
the  conveyance.  And  with  regard  to  the  enactment  (on  which  the  Crown  Law 
officers  relied  as  clearly  referring  to  a  clause  of  this  kind),  that  could  not  alter 
the  question,  for  the  Legislature,  when  it  spoke  of  reservations  in  a  legal 
document,  must  be  understood  to  have  used  the  term  in  its  proper  and 
efficacious  sense  exclusively. 

Some  other  cases  in  which  the  same  or  similar  questions  arise  having  been 
signed  (or  standing  for  argpiment)  during  the  same  term  or  subsequently,  we 
thought  it  desirable  to  dispose  of  the  whole  consecutively,  and  in  one  of  them 
the  authorities  cited  on  either  side  will  be  enumerated.  They  have  been  fully 
considered  by  us,  and  the  following  as  to  the  present  matter  is  the  result. 

We  will  presume  that  the  proviso  in  section  16  of  the  JTater  Act  does  not 
sffect  the  case  for  the  reason  suggested  on  the  argument.  The  only  question, 
then,  will  be  (on  that  assumption)  the  effect  of  the  reservation  or  clause 
intended  and  said  so  to  operate  in  the  grant.  And  as  to  this  it  is  no  matter  of 
riparian  rights  merely,  for  the  entire  bed  of  the  stream,  as  has  been  already 
observed,  passes  over  and  is  on  each  side  bounded  by  the  plaintiff's  own  land, 
For  the  purx>oses  of  the  action,  however,  the  distinction  is  unimportant.  In  no 
event  can  a  proprietor  use  water  flowing  past  or  over  his  land  to  the  injury  of 
another  proprietor  below  or  above  him,  for  all  have  equally  a  right  to  its  use, 
or  to  so  much  as  is  not  required  for  the  necessary  purposes  of  the  flrst  taker. 
But  if  unrestrained  for  any  such  matter  as  that  now  in  question,  every  proprietor 
of  land  has  the  right  to  use  water  so  flowing  subject  to  no  other  limitation. 

Is  the  restrictive  clause  in  this  case,  then,  effectual  to  bar  or  curtail  that 
right?  It  is  said  that  it  is  not,  and  that  if  the  clause  be  bad,  as  being  neither  an 
exception  nor  a  reservation,  it  cannot  operate  as  a  re-grant  by  Lord  of  the  water, 
or  of  a  right  to  take  it,  because  the  g^nt  to  him  from  the  Crown  was  a  deed 
poll  to  wnich  the  grantee  is  in  strictness  no  party.  If  the  question  were  to 
dspend  on  this  alone,  we  are  disposed  to  think  .that  such  a  right,  notwithstanding 
the  form  of  the  instrument,  might  be  considered  as  re-granted  on  the  simple 
principle  that  a  person  taking  an  interest  under  a  deed  must,  whatever  its  form, 
give  effect  to  the  o^mditions  (if  not  in  themselves  illegal  or  absolutely  incon- 
sistent with  the  gift  itself)  on  which  alone  that  interest  was  conveyed.  (See 
the  note  to  Shep,  Touch,^  Atherly's  edition,  page  58.)  But  we  are  all  of  opinion 
that  the  clause  is  good  as  a  reservation,  the  reservation  of  a  right  to  the  Crown 
for  public  purposes  to  go  on  to  the  land  granted  and  there  to  take  at  any  time  the 
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E.  LoBD      water,  except  so  mnoh  aa  should  be  neoeeaary  for  the  water-milla  then  on  tlie 

rn-J''^  land,  or  so  much  of  that  water  as  any  public  purpose  might  then  require. 

CoMiEis^         If  the  cUuse  whereby  the  Crown  retained  to  itself  this  right  be  not  strictly  a 

8IOMVB8.      resenrstion,  it  will  not  for  that  reason  merely  fail  to  operate.    Lord  Coke  says, 

Stephen  C.J.  <>P^^^ng  ^  ^^  word  reserre :  And  sometimes  it  hath  the  force  of  saving  or 

exceptiug  so  as  sometimes  it  senreth  to  reserve  a  new  thing,  namely,  a  rent, 

and  sometimes  to  except  part  of  the  thing  in  esse ;  Co.  Lit.  148a.    But  here  there 

was  nothing  granted  but  land^  and  no  part  of  that  land  was  excepted.     The 

stream  was  not  granted,  nor  ooold  it  have  been  granted.     A  qualified  right  in 

Lord  to  take  it  as  proprietor  of  the  soil  passed  with  the  grant,  but  the  water 

itself,  speciAoally  arising  from  sources  beyond  the  land,  passing  thenoe  in 

oontinual  flow  to  the  ocean,  was  not  susceptible  of  grant ;  and  therefore  could 

not  be  the  subject  to  an  exception.   The  clause  consequently  simply  restricted  the 

grantee's  right  to  its  use,  and  retained  a  right  in  the  Crown  for  the  public  benefit 

to  come  and  take  that  water,  or  the  surplus  after  supplying  his  mills»  to  any 

extent  required  by  the  exigencies  of  the  public. 

The  only  real  difficulty  in  the  case,  as  it  appears  to  us  (if  a  difficulty),  u  the 
apparent  uncertainty  of  the  resemition  as  to  quantity.  Not  in  respect  of  that 
which  may  be  wanted  for  the  public,  but  of  that  which  might  be  necessary  for 
an  unspecified  and  unrestricted  number  of  mills.  For  the  Crown's  right  is 
limited  to  such  water  as  may  not  be  required  for  mills  erected,  or  to  be  erected. 
But  the  futurity  thus  spoken  of,  it  is  dear,  was  the  futurity  of  that  date  only, 
not  the  futurity  of  all  time  thereafter.  The  object  plainly  was  to  protect  actual, 
not  problematical,  erections,  to  secure  the  proprietor  from  loss  in  respect  of  mills 
which  should  be  erected  by  him  after  the  grant,  but  before  the  time  of  attempted 
appropi'iatioD.  And  such,  we  think,  is  the  true  construction  of  the  instrument, 
for  on  no  other  could  the  clause  have  effect  at  all,  and  no  other  would  be 
consistent  with  reason.  It  manifestly  oould  not  be  ascertained  at  any  given 
time,  when  the  right  of  appropriation  was  sought  to  be  exerdsed,  how  much 
water  might  be  required  for  an  unknown  number  of  mills  to  be  erected  at  some 
possible  time  then  coming.  But  the  calculation  restricted  to  those  erected  at  or 
after  the  date  of  the  grant  would  be  perfectly  practicable. 

An  uncertainty  wa«i  supposed  to  exist  in  an  unequal  degree  in  respect  of  the 
quantity  which  might  be  required  for  public  purposes.  By  the  express  terms  of 
the  clause  the  Crown  can  take  no  more.  But  if  the  expression  '*  required  "  be 
construed  as  equivalent  to  requisite,  or  as  of  the  same  meaning  in  effect  with 
reaaonibly  required,  the  qu<intity  may  be  ascertained  by  evidence,  particular 
purposes  being  stated  (and  assuming  them  to  be  public  in  the  proper  sense  of 
the  word)  the  question  whether  the  then  existing  surplus  water  was  so  required, 
or  in  point  of  fact  requisite,  for  their  accomplishment  would  be  matter  of  no 
very  difficult  calculation.  It  was  conceded  by  the  plaintiff,  however,  or  he  did 
not  dispute  the  fact,  that  all  the  surplus  water,  all  the  water,  indeed,  of  the 
stream,  was  really  wanted  and  was  necessary  for  public  purposes.  We  need 
not  inquire,  therefore,  either  what  is  the  meaning  of  the  word  required  as  used 
in  this  very  badly  expressed  do-'ument,  or  whether  the  Crown  oould  or  not,  by 
its  officers,  authoritatively  determine  what  was  required. 

Mr.  Justice  MUford  is  of  opinion,  however,  that  no  evidence  would  in  any 
event  have  been  necessary  to  show  the  expediency  or  propriety  of  the  appropria. 
tion,  but  that  the  reservation  was  one  in  effect  of  all  the  surplus  water,  to  be 
taken  as  the  Crown  by  its  officer  might  at  any  time  think  proper.  His  Honour 
copceives  that  as  the  Ciown  can  have  no  personal  or  private  purposes,  a  reser- 
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Yatkm  lor  public  pnrpofles  amounts  to  a  reaerration  absolute  and  without  limit.      E.  Lord 
The  number  and  kind  of  purposes  beinfi^  undefined^  it  appears  to  him  that  no  ^* 

authority  but  that  of  the  Crown  on  behalf  of  the  public  could  determine  the      oomxis- 
quantity  required,  and  that  the  right  of  user  in  Lord  of  any  water  pliu  the      bionsrs. 
quantity  necessary  for  his  mills  was  so  uncertain  in  duration  and  extent  as  to  ^^^pJitfii  C.J. 
be,  like  an  estate  at  will,  of  no  appreciable  Talue. 

We  are  all  of  opinion  that  if  the  reservation  in  question  would  have  been  void 
in  the  case  of  a  subject  grantor,  or  as  between  subject  and  subject  (by  reason, 
not  of  its  supposed  uucertainty,  but  of  its  derogation  from  the  rights  of  owner- 
ship in  the  grantee  or  its  repugnancy  to  the  title  conveyed  by  the  grant),  yet 
such  a  reservation  is  good  in  the  case  of  the  Crown.  On  behalf  of  his  subjects, 
and  for  their  benefit,  the  Sovereign  has  certain  prerogatives  vested  in  him  of 
which  one  has  here  been  used  for  their  protection,  and  we  can  perceive  neither 
injustice  nor  hardship  in  its  exercise.  His  Majesty  granted  a  tract  of  land 
through  which  a  stream  flowed,  and  the  grantee  is  encouraged  (in  fkct  enjoined) 
to  ensct  mills  along  its  course.  From  these,  whensoever  it  may  become 
expedient  in  order  to  provide  for  the  necessities  of  perhaps  a  mighty  city,  to 
appropriate  the  remaining  waters  of  that  stream,  the  terms  of  his  title  deed 
prevent  any  diversion  to  his  injury.  But  all  the  residue  the  Crown — repre- 
senting in  this  respect  the  State — ^retains  the  right  to  come  and  use  as  the 
public  interest  may  require.  The  power  to  make  such  a  reservation  for  such 
purposes,  notwithstanding  its  partial  inconsistency  with  rights  previously 
given,  must  in  the  very  nature  of  things,  as  we  conceive,  reside  in  the  Crown. 
The  King  can  grant  a  manor,  reserving  divers  of  its  incidents.  He  may  grant 
land  in  fee,  and  yet  restrain  the  grantee  from  alienating  it :  Bro,  Ah,  Prerog. 
pL  102 ;  Vin,  Ah,  Prerog,  O,  c.  2.  Such  restrictions,  however,  in  the  case  of  a 
subject  grantor,  would  be  void.  The  reservation  in  dispute  here,  we  think  it 
clear,  is  less  exceptional  than  either  of  these. 

The  opinions  thus  expressed  as  to  the  validity  of  the  reservation  in  point  of 
law  render  it  unnecessary  for  us  to  consider  the  elFect  of  the  proviso  in  s.  15  of 
the  Act  of  Council.  It  is  a  question,  moreover,  on  which  we  are  at  present  not 
agreed.  If  we  were  to  construe  that  proviso  in  the  popular  sense  of  the  words, 
there  could  be  no  room  for  doubt.  But  whether,  strictly  construed,  the  term 
reservation  there  used  is  to  be  taken  in  its  technical  sense,  is  a  matter  less 
obvious,  and  we  are  not  now  called  on  to  decide  it. 

The  verdict  will  remain  at  the  amount  absolutely  assessed,  and  the  motion  for 
increasing  it  by  adding  the  sum  assessed  contingently  is  consequently  refused. 


Dabvall  V,  Thb  City  Commissionxbs. 
On  the  30th  April,  1856 

Bir  Alfred  Stephen,  C.J.,  delivered  the  judgment  of  the  Court  in  this  case  as 
foUovrs : — 

This  is  another  of  the  cases,  the  first  tried  in  point  of  time,  in  which  the 
question  for  decision  is  the  extent  of  compensation  to  be  awarded  under  s.  15  of 
the  Sydney  Water  Act,  and  the  claim  arises  in  respect  of  12  acres  of  land  taken 
possession  of  by  the  defendants  for  the  purx>oses  specified  in  that  Act. 

The  18  acres  so  taken  possession  of  form  the  lower  portion  (next  to  Botany 
Bay)  of  the  farm  granted  to  Simeon  Lord,  the  boundaries  of  which  are  stated  in 
the  judgment  delivered  by  us  last  Saturday.  The  land  lies  near  the  mouth  of 
the  vtream  th^  waters  of  which  are  in  controversy,  and  no  part  of  the  stream 
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Dabyalb     appRrently  flowi  (nnless  over  its  baaks)  upon  the  land,  as  it  does  higher  up  m 

^'  its  ooiiT8e>  on  the  other  porUons  of  the*  farm.    The  plaintiffs  bouidary  on  the 

OoMina-      '^^®  ^^^^  ^  ^'  ^^"^  ^®  stream  is  (at  defcribed  in  the  grant)  the  bay,  a  oreek, 

siOMsss.      Ai^d  Redmond's  farm.    As  explained  by  as  in  Edward  Lord's  case,  all  of  Simeon't 

Stephen. C.J.  '^^^  below  a  certain  point  to  the  point  of  termination  at  the  sea  is  separated  in 

fact  from  Redmond's  land  by  the  stream.     The  plaintiff's  portion  is  below  the 

first-mentioned  point,  and  therefore  apparently  throughont  bonnded  (westward) 

by  the  stream,  bnt  according  to  Lord's  grant  not  the  oreek  or  stream  only,  bnt 

such  creek  and  Redmond's  farm  are  the  boondaries.     So  that  according  to  this, 

wherever  Redmond's  boundary  was  on  the  western  side,  the  same  formed  equally 

Simeon  Lord's. 

Now  by  referring  to  Redmond's  grant,  which  was  put  in  OTidence  (dated  in 
January,  1810,  long  before  the  grant  to  L(Hrd;,  we  find  that  his  land  is  described 
as  being  bounded  at  the  lower  portion  by  Botany  Bay  and  the  creek.  So  that 
assuming  this  to  be  the  present  stream,  Redmond's  boundary  there  was  its 
nearest  bank.  If  so,  since  Lord's  boundary  was  at  one  portion  of  his  farm  to 
extend  up  to  Redmond's,  the  former  at  that  portion  extended  to  the  same  bank* 
Simeon  Lord,  therefore,  at  that  portion  of  his  farm,  whereyer  it  was,  owned  the 
bed  of  the  stream,  because  without  it  his  land  would  not  there  be  bound  by  that 
bank. 

There  was  nothing  to  show,  however,  that  the  plaintiirs  land  formed  part  of 
that  particular  portion ;  that,  in  other  words,  the  land  for  which  he  claimed  oom- 
penaation  was  bounded,  not  by  the  creek,  but  by  Redmond.  On  the  contrary,  as 
it  appeared  by  the  plan,  some  of  Simeon  Lord's  farm  was  not  bounded  or 
watered  by  any  stream,  and  from  the  shape  of  the  entire  tract  as  granted  it 
might  be  truly  described  at  being  (with  respect  to  part)  bounded  on  the  west 
and  south-west  by  a  creek,  and  on  the  tame  sides  (with  respect  to  other  part) 
by  Redmond's  farm  at  spots  not  touched  by  that  creek.  But  the  plaintiirs  land 
lies  in  every  part  adjacent  to  the  creek.  And  the  f^tct  is  that  he  claimed  no  part 
of  the  bed  of  the  sti«am  at  the  trial,  but  only  as  the  proprietor  of  land  bounded 
by  the  streiun.  We  have  no  reason  to  suppose,  indeed,  that  the  plaintiff  daims 
more  now.  The  point,  however,  was  one  which  we  have  unavoidably  been  led 
to  consider. 

Some  question  was  made  whether  the  plaintiff  could  substantiate  a  claim  in 
respect  of  this  stream  co-extensive  with  Simeon  Lord's.  For,  as  it  appeared,  the 
former  purchased  the  twelve  acres  by  a  description  which  would  certainly 
exclude  the  bed  of  the  stream,  and  might  perhaps  not  even  give  the  land  up  to 
its  edge.  But  this  was  not  clearly  shown,  and  the  plaintilTs  claim  to  be  con- 
sidered a  riparian  owner,  we  conceive,  must  be  taken  to  have  been  established. 
What  right  such  an  owner  has,  however,  under  a  title  extending  no  further  than 
to  the  bank  of  a  stream  and  not  ad  medium  JUum  ctqwBt  we  have  yet  to 
examine. 

Over  and  above  the  right  to  use  flowing  water  in  the  stream,  the  plaintiff 
claimed  a  property  in  or  to  be  compensated  in  respect  of  large  quantities  of 
water  resting  on  his  land  and  arising,  as  it  would  seem,  for  the  evidence  on  the 
point  was  not  very  distinct,  from  the  percolation  or  overflow  of  water  at  different 
times  from  the  stream.  The  natural  flow  of  the  water  from  all  parts  of  the 
land  was  into  the  sea.  A  dam  or  large  embankment,  however,  had  been  con- 
structed  for  some  purpose  apparently  connected  with  a  water-mill  below,  and 
the  effect  of  this  had  been,  if  not  materially  to  change  the  course  of  the  stream, 
to  detain  the  waters  in  the  soil,  and  occasionally  induce  overflowings  on  it. 
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The  plaiatiff  owned  no  w&ter^mill«  so  that  the  Crown's  resenration  contained     Dabtall 
in  Lord's  grant  applied  to  him«  if  in  force  at  all,  without  qualification.    He  had,  ^' 

howerer,  certain  manufactories  and  yarions  buildings  on  the  land.  Cokxis- 

The  jury  were  told  by  me,  eqoaUy  in  respect  of  the  water  on  the  land  as  of  sionxbs. 
the  water  in  the  stream,  to  give  the  plaintiff  compensation  absolutely  for  the  loss  siephm.  C.J. 
of  so  much  thereof  as  might  be  at  any  time  reasonably  required  by  residents  on 
the  land  for  domestic  and  other  necessary  purposes,  but  in  respect  of  the  surplus 
(that  is  to  say,  all  water  beyond  the  quantity  so  required)  and  any  profit  to  be 
made  by  its  use  for  manufacturing  or  trading  purposes  to  assess  the  compensation 
contingently  only  subject  to  the  opinion  of  the  Court  aa  to  the  validity  of  the 
reservation  in  Lord's  grant  of  a  right  in  the  Crown  to  take  the  water.  A  sum 
of  dOOL  was  assessed'aocordingly,  subject  to  our  decision  on  that  question. 

The  plaintiff  moved  thereafter  to  increase  the  amount  of  compensation  by  that 
sum,  when  the  foUowing  cases  and  authorities  were  cited : — Bhep,  Touch  75  Jf^e. ;  Co. 
Lit.  143a;  Iharham  By.  v.  Walker  (2  G.  A  D.  326) ;  Wichham  v.  Hawlter  (7  M.  k 
W.  68)  ;  8  Kenft  Com.  439 ;  Dickinson  v.  Qrarul  Jvneiion  Canal  (21  L.J.  Ex. 
241);  Smhrey  v.  Owen  (6  Exch.  353);  Burt.  Comp.  176;  Doe  v.  Loch  (2  A.  &  E. 
705)  ;  PriddU  emd  Napper'e  eaee  (11  Co.  Bep.  11)  Chii.  Frerog.  888 ;  ChaUenor  v. 
Thomae  (Yelv.  148) ;  Brown  v.  GMemith  (Hobart  108,  Mooie  870),  and  Bace  v. 
Ward  (24  L.  J.  Q.  B.  at  p.  157).  It  is  unnecessary  to  recapitulate,  however,  the 
arguments,  as  they  were  the  same  substantially  as  those  urged  in  the  case 
ol  Edward  Lord,  and  the  exact  terms  of  the  reservation  contained  in  the 
grant  under  which  both  alike  claim  are  stated  by  us  in  the  judgment  in  that 
case.    The  citations  include  all  to  which  we  there  refer. 

For  the  purposes  of  the  present  judgment,  it  is  immaterial  whether  the 
plaintiff  owned  the  bed  of  the  stream  along  that  portion  of  Lord's  grant  which 
he  purchased,  or  had  a  title  to  the  land  up  to  its  nearest  bank  only.  For 
whatever  the  claim  or  the  rights  which  the  plaintiff  had  by  virtue  of  it,  he 
dearly  could  possess  none  greater  or  more  extensive  than  those  of  Simeon 
Lord  himself,  under  whom  he  claims.  The  plaintiff  may  be  assumed,  therefore, 
to  have  owned  the  bed  of  the  stream.  But  if  the  Crown  could  lawfully — ^under 
the  reservation  contained  in  its  grant — abstract  the  water  in  the  superior  portion 
of  that  stream  to  any  extent  requisite  for  public  purposes — qualified  only  by  a 
counter  reservation  in  favour  of  mills — it  is  obvious  that  proprietors  of  lower 
portions  of  the  same  stream  (those  purposes  being  shown  to  exist,  and  the  water 
having  been  reclaimed  accordingly)  would  have  little  left  to  enjoy.  The  utmost 
which  they  could  claim  would  be  the  right  to  use,  subject  to  certain  restrictions, 
the  water  required  for  any  such  null  as  it  flowed  past  their  lands  to  the  mill. 
This,  however,  was  not  the  right  claimed,  nor  has  any  question  been  raised  as  to 
such  a  right.  On  the  contrary,  it  was  assumed  throughout  that  if  the  Crown 
reservation  was  good,  the  proprietors  of  mills  only  for  whose  benefit  the  limi- 
tation was  inserted  were  the  parties  entitled  to  be  compensated,  and  for  the  loss 
specifically  of  the  moUve-power  alone. 

The  validity  of  the  reservation,  therefore,  having  been  established  by  the 
judgment  recently  delivered,  the  motion  to  increase  the  amount  of  the  verdict 
in  thia  action  is  refused. 

Mabt  Lobd  v.  Thx  Ooxkibsiomkbs  of  ths  Citt  or  Stdnst.  ICabt  Lobd 

On  the  5th  May,  1856  v. 

Diekineon,  J.,  delivered  the  judgment  of  the  Court  in  this  case  as  follows : —        ^^  ^T^ 
This  was  an  action  to  recover  compensation  for  the  resumption  of  certain  land      giONans. 
at  Botany  taken  by  the  defendants  by  virtue  of  the  late  Act  for  supplying  jjiekineon  J, 
N.S.W.B.,  VoL  VII.,  Eq.  B 
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Mart  Lobd  water  to  the  city  of  Sydney.     Upon  the  land  there  was  at  the  period  of  the 
^  J^'  resumption  a  mill  worked  by  the  water  of  a  creek  numing  into  its  natural 

CoKKis-  source  and  by  other  water  diverted  from  the  same  creek  so  as  to  run  through 
siONsss.  ^^®  If^d  resumed  up  to  the  mill.  The  Commissioners  not  only  resumed  the 
Diehinton  J.  ^  ^^^»  ^^^  ^7  taking  the  water  of  the  creek  away  from  the  land  of  Edward  Lord 
next  adjoining  and  above  the  land  resumed,  effectually  withdrew  from  the  latter 
property  all  the  water  by  which  the  mill  was  worked,  and  which  could  have 
been  made  available  for  wool-washing  and  other  purposes  besides  that  of 
turning  the  mill.  The  land  had  been  originally  granted  by  the  Crown  to  one 
Edward  Bedmond,  by  whom  it  was  subsequently  oonveyed  to  Simeon  Lord,  who 
deyised  it  to  the  plaintiff.  In  the  grant  to  Kedmond  there  was  no  such 
reservation  of  land,  water,  Ac,  as  in  Simeon  Lord's  grant  from  the  Crown  of 
other  land  as  hereinafter  mentioned.  After  the  grant  to  Kedmond  waa  made, 
the  land  resumed  was  bought  and  occupied  by  Simeon  Lord  for  some 
considerable  time  before  the  latter  obtained  his  Crown  grant,  but  no  formal 
conveyance  was  executed  by  Bedmond  until  after  Lord  had  acquired  his 
property  from  the  Government.  The  gprant  to  Bedmond  stated  that  the  land 
conveyed  by  it  was  bounded  on  the  south  side  in  part  by  the  creek  before 
mentioned.  The  mill,  it  is  needless  to  remark,  was  built  on  the  plaintiff's  land, 
where  it  was  bounded  by  the  creek.  The  grant  from  the  Crown  to  Simeon  Lord 
was  of  the  same  land  in  respect  whereof  his  son  Edward  Lord  lately  brought  an 
action  against  the  defendants,  and  that  instrument  contained  the  reservation  so 
much  discussed  in  our  recent  judgment  in  E.  Lord's  case. 

At  the  trial  of  this  action  much  evidence  was  given  as  to  the  value  of  the 
pr.>perty  reserved.  By  my  direction  the  jury  made  several  assessments ;  they 
found  as  the  compensation  to  the  plaintiff — ^for  the  loss  of  her  land  the  sum  of 
4860/.,  for  the  baildings  and  machinery  80001.,  for  so  much  water  and  use  of 
machinery  as  would  be  left  to  the  plaintiff's  land  after  the  Commissioner  had 
taken  away  water  from  Edward  Lord's  property  8000^.,  and  for  the  water  and 
use  of  machinery  lost  by  taking  away  water  from  £.  Lord's  land  the  jury 
awarded  72002.  conditionally  on  the  Full  Court  deciding  that  the  plaintiff  was 
entitled  to  the  undisturbed  use  of  the  water  on  her  land. 

A  motion  was  made  last  term  on  the  plaintiff's  behalf  that  the  damages 
should  be  increased  by  the  latter  amount.  A  cross  motion  was  made  by  the 
defendants  that  the  damages  actually  assessed  should  be  reduced  by  the  9000K. 
before  mentioned,  or  that  there  should  be  a  new  trial  had  upon  the  ground  that 
the  plaintiff  was  not  entitled  to  that  item  of  compensation. 

The  case  was  argued  by  Mr.  BroadhurH  and  Mr.  Lutwyehe  for  the  plaintiff, 
and  by  the  Bolioilar' General  and  Mr.  Wiee  tor  the  defendants. 

We  have  considered  this  case,  and  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  the  damages  contingently  assessed.  We  are  of  opinion  that  the 
plaintiff  is  not  entitled  to  compensation  for  the  subtraction  by  the  defendants 
of  any  water  from  that  part  of  the  creek  which  formed  a  portion  of  Bedmond's 
boundary,  for  the  plaintiff  had  only  the  same  right  in  the  land  that  Simeon 
Lord  had,  from  whom  he  derived  it,  and  his  privileges  against  the  Crown  could 
have  been  no  other  than  those  which  Bedmond  enjoyed.  As  the  grant  to 
Bedmond  stated  his  land  to  be  bounded  by  the  creek,  we  think  that  he  had  no 
possession  of  such  boundary,  and  therefore  was  not  entitled  to  the  land  over 
which  the  creek  flowed.  The  plaintiff,  therefore,  not  having  even  the  prima 
facie  right  to  the  land  over  which  the  creek  flowed  ad  medium  fUmm  aqyut,  we 
think  has  no  riparian  right  to  use  the  water  which  flows  by  her  land,  and  is 
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therefore  entitled  to  no  damages  for  its  appropriation  hy  the  defendants.    For  Mart  Losd 
we  think  the  law  on  this  point  is  correctly  propounded  by  Mr.  Justice  Story  ^* 

in  Tyler  Y,  Wilkinson  (4  Mason's  U.  S.  R.  397;  cited  in  Gale  and  WhateUy  qqJ^^J 
on  B€k$emenU,  Ist  Ed.,  p.  181).  Prima  fade  every  proprietor  on  each  bank  of  a  sionbbs. 
rirer  is  entitled  to  the  land  covered  with  water  in  front  of  his  bank  to  the  middle  2>jeitiiwmi  J. 
thread  of  the  stream,  or,  as  it  is  commonly  expressed,  ad  medium  flhtm  aqute.  In 
▼irtne  of  this  ownership  he  has  a  right  to  the  use  of  the  water  flowing  over  it  in 
its  natural  current  without  diminution  or  obstruction.  We  are  of  opinion,  also, 
that  the  plaintiif  is  not  entitled  to  compensation  for  the  defendants'  disturbance 
of  the  water  which  flowed  over  her  land.  For  though  she  derives  her  title  to  it 
from  Redmond,  in  whose  grant  there  was  no  power  reserved  to  the  Crown  to 
withdraw  water  from  it,  she  also  claims  it  from  Simeon  Lord,  who  accepted  a 
grant  of  the  land  next  above  it,  in  which  such  a  power  was  reserved  to  the 
Sovereign  for  the  public  purposes  of  this  city.  That  reservation  could  not  be 
exercised  by  the  Crown  without  disturbing  the  water  in  Redmond's  land. 
Simeon  Lord,  by  assenting  to  the  reservation  in  the  Crown  grant  to  himself, 
assented,  as  far  as  he  was  concerned,  to  the  Crown  doing  everything  without 
which  that  reservation  could  not  be  effected.  His  assent  to  the  reservation  in 
his  own  land  could  not,  of  course,  be  binding  upon  Redmond  as  long  as  the 
latter  retained  his  rights  in  the  land  granted  to  him.  But  after  Simeon  Lord 
became  possessed  of  the  two  properties  he  had  no  right  to  complain  of  the 
withdrawal  of  water  from  the  land  which  had  been  Redmond's  by  the  Crown's 
exercise  of  a  reservation  to  which  he  had  assented  in  other  land  derived  from 
the  Sovereign. 

The  maxim  volenti  non  Jit  injuria  would  have  applied  to  him  if  the  Commis- 
sioners had  exercised  their  powers  while  he  was  possessed  of  the  said  properties. 
He  would,  therefore,  have  been  entitled  to  no  compensation  for  the  disturbance 
of  the  water  which  had  been  Redmond's,  even  had  it  been  Redmond's,  and  the 
plaintiff  who  claims  under  him  can  be  in  no  better  position.  We  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  retain  the  sum  of  8000^  awarded  to  her  for 
to  much  of  the  water  and  of  the  use  of  the  machinery  as  would  be  left  to  the 
plaintiff's  land  after  the  Commissioners  had  taken  away  the  water  from  Edward 
Lord's  land.  For  if  the  Commissioners  took  away  all  the  water  in  B.  Lord's 
land,  though  they  would  be  liable  to  compensate  him  for  so  much  water  as 
would  be  available  for  his  mill  by  reason  of  the  stipulation  to  that  effect  in  the 
grant  to  Simeon  Lord,  nevertheless  as  S.  Lord  would  not,  had  the  defendants 
taken  all  the  water  in  his  time  below  his  mill  before  it  arrived  at  Redmond's 
land,  been  entitled  to  any  further  compensation  for  the  withdrawal  from  the 
land  which  had  been  Redmond's  of  the  water,  it  is  clear  that  the  plaintiff  who 
claims  under  S.  Lord  cannot  be  entitled  to  such  last-mentioned  compensation, 
which  the  jury  estimated  at  80002. 

Unless,  therefore,  the  plaintiff  consents  that  her  compensation  shall  be 
reduced  to  £8460,  there  must  be  a  new  trial. 

[The  judgment  of  the  Supreme  Court  was  reversed  by  the  Privy  Council  on 
appeal,  their  Lordships  holding  that  the  appellant  was  entitled  to  have  her 
damages  increased  by  72001. :  See  12  Moo.  F.C.  478.] 
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1886.  EIXON  V.  CONNELLY. 

May  26.       Vendor  and  purcKfuer — Contract — Balance  to  he  "  secured  on  the  properly  ** — 
On  Appsal.  Ewtinffuishment  of  cause  of  action  after  suit,  hut  hrfore  hearing — Coet». 

Martin  C.J.  ^®  plaintiff  sold  at  auction  certain  lands  to  the  defendant  upon  the  terms 
Windeyer  J.  that  one-third  of  the  purchase  monej  should  be  paid  in  cash  and  the  balance 
.  *"^  T  ^^  promissory  notes  "  secured  on  the  property."  The  defendant  declined  to 
execute  a  mortgage  to  secure  the  promissory  notes,  and  in  his  defence  relied 
upon  an  alleged  custom  in  the  district  that  the  words  "secured  on  the 
property''  meant  that  the  vendor  should  hold  bhe  deed  of  conyeyaace  in 
escrow  as  a  security  until  payment.  Rdd^  that  the  defendant  was  bound  to 
execute  a  mortgage  to  the  plaintiff. 

After  the  commencement  of  a  suit  for  specific  performance  brought  by  the 
plaintiff  to  compel  the  execution  of  a  mortgage^  the  promissory  notes  given  by 
the  defendant  were  paid.  Held,  that  although  no  relief  could  be  granted 
against  the  defendant  at  the  hearing  of  the  suit,  the  plaintiff  was  entitled  to 
his  costs. 


InnesJ, 


From  the  statement  of  claim  it  appeared  the  plaintiff  sold 
certain  land  at  Bega  by  auction.  The  conditions  and  terms  of 
sale  provided  ''that  upon  the  fall  of  the  hammer  the  purchaser 
shall  pay  into  the'  hands  of  the  auctioneer  a  cash  deposit  of 
one-third  of  the  purchase  money^  and  the  balance  by  purchaser's 
promissory  notes  at  six  and  twelve  months  with  8Z.  per  cent, 
interest  added  and  seen/red  on  the  proporty"  The  defendant 
became  the  purchaser^  and  on  the  same  day  signed  a  memoran- 
dum to  that  effect^  indorsed  upon  a  copy  of  the  conditions  of 
sale.  The  plaintiff  executed  a  conveyance  to  the  defendant^ 
who  paid  the  deposit,  and  delivered  to  the  plaintiff  his  promis- 
sory notes  for  the  balance,  but  refused  to  execute  a  mortgage ; 
and  a  draft  mortgage  which  was  sent  by  the  plaintiff  to  the 
defendant  was  returned  without  perusal. 

Pbaybe  : — That  the  defendant  might  be  decreed  to  execute  to 
the  plaintiff  a  proper  deed  of  mortgage  over  the  said  lands  for 
the  purpose  of  securing  to  the  plaintiff  the  due  payment  of  the 
balance  of  the  purchase  money,  together  with  interest  thereon 
at  the  rate  of  8Z.  per  cent,  per  annum. 

Statement  op  Dbpbncb  : — 1.  I  say  that  the  words  "  secured 
on  the  land  '^  are  constantly  used  in  conditions  of  sale  of  lands 
in  and  near  Bega,  and  are  by  the  custom  of  that  district  well 
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understood  to  mean^  and  were  by  the  plaintiff  intended  to  mean        ^^^* 
and  express^  tliat  the  balance  of  the  purchase  money  should  be      Bixon 
secured  by  the  vendor  holding  the  deed  of  conveyance  as  an   connbllt, 
escrow  pending  the  payment  of  such  balance^  and  not  to  mean 
that  such  balance  should  be  secured  by  mortgage^  as  now  alleged 
by  the  plaintiff.   2.  I  further  say  that^  in  this  particular  instance^ 
the  plaintiff  told  me  that  he  did  not  require  or  expect  any  such 
mortgage  from  me.      8.  The  plaintiff  is  still  in  possession  of 
the  deed  of  conveyance  of  the  said  land  as  security  for  the 
payment  of  the  said  purchase  money.    4.  I  am  informed  and 
believe  that  the  plaintiff's  solicitors   sent  the  draft  deed  of 
mortgage  to  my  solicitor  without  his  authority^  and  that  he  has 
not  adopted  or  ratified  their  so  doing.     5.  I  submit  that  this 
suit  should  be  dismissed  with  costs. 

Before  the  suit  came  on  for  hearing  on  November  5th^  1885> 
the  promissory  notes  were  paid. 

The  following  was  the  judgment  appealed  from  : — 

The  Pbdlajkt  Judob.  This  matter  is  entirely  the  act  of  the  Mannif^,VJ. 
plaintiff's  solicitor^  Mr.  Bawlinson;  it  does  not  seem  that  the 
vendor  required  a  mortgage.  I  think  the  suit  must  be  dismissed 
with  costs.  In  my  opinion  there  is  nothing  to  show  that  the 
plaintiff  ever  required  a  mortgage.  I  am  disposed  to  believe  the 
statement  of  the  defendant  that  when  he  spoke  to  the  plaintiff 
about  the  security  he  said  it  was  all  rights  and  took  an  order  for 
the  rent.  The  term  ''secured  on  the  property*'  may  mean 
a  number  of  things  short  of  incurring  the  great  expense  of  a 
mortgage^  and  the  encumbrance  which  it  would  be  on  the  title 
for  ever.  ''  Secured  on  the  property  "  is  a  vague  expression,  and 
I  do  not  see  why  it  should  not  be  explained  by  evidence  of  usage. 
The  matter  appears,  after  all,  to  be  a  dispute  between  the  solicitors, 
and  Mr.  Eawlinson  wished  to  make  Mr.  Manby  suffer  at  the 
expense  of  his  client,  the  plaintiff.  I  wish  I  could  make  the 
solicitors  pay  the  costs,  and  if  I  could  do  so,  I  should  certainly 
make  Mr.  Bawlinson  pay  the  greater  part.  The  suit  is  therefore 
dismissed,  with  costs. 

The  plaintiff  appealed,  and  the  appeal  came  on  for  argument 
on  the  25th  May,  1886. 
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1886.  M.    H.    Stephen,  Q.O.    {Knom  with  him),  for  the  plaintiff 

BixoN  (appellant).  It  is  really  a  question  as  to  costs.  The  simple 
CoNHBLLT.  point  is  what  is  the  meaning  of  the  words,  '^secured  on  the 
properiy.*'  These  words  must  be  construed  as  giving  the 
plaintiff  a  right  to  have  the  payment  of  the  balance  of  the 
purchase  money  secured  by  mortgage.  A  vendor  has  a  right  of 
lien  at  Common  Law.  A  vendor's  lien  has  been  held  not  to  come 
under  the  term  "securities  for  money''  (1). 

[On  the  question  of  the  usage  he  was  stopped.] 

Barley,  Q.C.,  and  Bcholea  for  the  defendant  (respondent). 
What  is  the  contract  ?  The  Court  must  look  at  what  was  the 
common  understanding  between  the  parties  ?  It  was  never 
intended  that  in  these  sales  of  small  allotments  mortgages  should 
be  executed.  Though  the  custom  cannot  be  upheld,  still  the 
intention  of  the  parties  must  be  looked  at.  The  phrase  "secured 
on  the  property"  is  ambiguous.  The  contract  does  not  expressly 
say  that  the  payment  is  to  be  secured  by  mortgage.  The  right 
of  the  vendor  to  retain  the  deed  of  conveyance  as  an  escrow  is 
sufficient  security  on  the  land. 

[As  the  Court  held  that  the  custom  was  not  proved,  the  evidence 
and  arguments  on  that  point  are  omitted.] 

Martin  C.J.  SiB  J.  Mabtin,  C.J.  In  this  case  the  plaintiff  sold  certain 
land  to  the  defendant  on  these  terms : — That  upon  the  fall  of 
the  hammer  the  purchaser  should  pay  into  the  hands  of  the 
auctioneer  a  cash  deposit  of  one-third  of  the  purchase  money, 
and  the  balance  by  purchaser's  promissory  notes,  at  six  and 
twelve  months'  date,  with  8  per  cent,  interest  added  and  secured 
upon  the  property.  It  appears  that  shortly  after  the  sale  the 
cash  deposit  was  duly  paid,  and  the  promissory  notes  were  given, 
and  the  conveyance,  which  was  duly  approved,  was  executed  by 
the  plaintiff  to  the  defendant.  Then  a  mortgage  was  demanded ; 
and  this  demand  not  being  complied  with,  a  suit  in  Equity  for 
specific  performance  was  commenced  and  dismissed  by  his 
Honour  the  Primary  Judge.     We  must  interpret  the  contract. 

(1)  Ooold  y.  Teagoe,  6  Jar.  N.S.  IIQ. 
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We    cannot    take  the  opinion  of   a  member  of    the  finn  of       ^^^' 

Richardson  and  Wrench  as  to  what  it  was  intended  to  mean ;       Sixon 

nor  can  we  interpret  this  contract  according  to  what  people  in    connbllt. 

other  cases  have,  or  have  not^  asked  for.     It  does  appear  that  in   Martin  C J. 

many  cases  the  plaintiff  did  not  demand  a  mortgage.     As  to 

nsage^  there  was  no  evidence  of  nsage^  except   the  evidence 

of  the  two  attorneys.    No  custom  has  been  established.     What 

was  meant  by  these  terms  except  that  the  parties  stipulated  for 

a  mortgage  ?      On  payment  of  the  deposit  and  the  promissory 

notes^  the  purchaser  was  entitled  to  his  conveyance.    But  then 

come  these  words^  ^'  secured  on  the  land.''     What  can  that  mean 

except  secured  by  mortgage  ?    It  may  be  very  inconvenient,  but 

that  cannot  be  helped.     It  seems  that  the  promissory  notes  were 

paid  before  the  case  came  on  for  argument  in  the  Court  below. 

Therefore,  the  plaintiff  is  not  entitled  to  ask  for  a  decree.     But 

he  is  entitled  to  ask  that  the  defendant  should  pay  the  costs  of 

the  suit.    We  are  all  of  opinion  that  his  Honour  took  the  wrong 

view. 

Appeal  allowed  wUh  costs;  the 

decree  helow^to  stand;  costs 
below  to  be  paid  by  the  de- 
fendant. 

Solicitors  for  plaintiff :  Sly,  for  BawUnson  ^  Bland,  of  Bega. 
Solicitors  for  defendant :  Bussell  ^  Sons,  for  Manby,  of  Bega. 


SMITH  AMD  Othxbs  v.  the  COMHISSIONEB  FOB  BAILWAYS.  May  19. 


Bailways  Aet  (22  Vic,  No.  19}>  $eeB,  99,  lOO—Braneh  lines — Carriage  qf  goods  Ok  Appbal. 
— JJneqwil  ioUe—VnAw  preferenee—MoUve  power  on  branch  Unee-^Duty 
of  Commiseicner.  MaHin  C  J. 

The  plaintiifs  were  shipowners  and  lessees  of  a  whaif  at  Newcastle.    From         ^^^ 
their  wharf  a  private  branch  railway  had  been  made,  by  virtae  of  sec.  99  of  the      [nnee  J. 
SaUioays  Act  (22  Vic.  No.  19)>  communicating  with  the  terminus  of  the  Great 
Northern  Bailway,  one  of  the  public  railways  under  the  control  of  the  defendant. 
There  were  other  branch  lines  also  communicating  with  the  public  railway  to 
other  wharves  adjoining  that  of  the  plaintifls.  As  to  the  other  branch  linee^  the 
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Smith 

V, 
Cox.  FOK 

Bailwats. 


defendant  snppUed  eng^et  and  tracke^  and  reoeiTed  and  delivered  goods  at  the 
'  wharves.  These  facilities  were  refused  to  the  plaintifFs,  the  defendant  declining 
to  carry  goods  intended  for  shipment  by  their  vessels  farther  than  the  terminus 
of  the  public  railway,  so  that  the  plaintiff  had  to  cart  such  goods  between  their 
wharf  and  the  public  terminus,  otherwise  no  inequality  of  charges  was 
alleged. 

Held  that  the  defendant  was  not  bound  by  the  Railways  Act  (22  Vic.  No.  19) 
to  grant  these  facilities  at  all. 

Held,  also,  that  the  defendant  in  gratuitously  granting  theee  facilities  to 
other  persons  and  refusing  them  to  the  plaintLffs  was  not,  as  there  was  no 
inequality  of  charges,  charging  unequal  tolls  within  the  meaning  of  sec.  100  ot 
that  Act. 

From  the  statement  of  claim  it  appeared  that  the  plaintiffs^  a 
public  company  owning  a  large  number  of  steam  yessels  trading 
between  Sydney,  Newcastle,  Melbonme,  and  other  places, 
occupied  under  a  lease  from  the  Australian  Agricultural  Company 
a  wharf  fronting  the  harbour  at  Newcastle,  and  adjoining  wharves 
belonging  to  other  lessees  of  the  A.  A.  Go.  and  to  the  Govern- 
ment. In  1884,  under  the  provisions  of  sec.  99  of  the  Railways 
Act  (22  Vic.  No.  19)  (1),  a  branch  line  of  railway  between  the 


(1)  22.  Vic.  No.  19,  sec.  99 :— This 
Act  shall  not  preyent  the  owners  or 
occupiers  of  lands  adjoining  to  any 
railway,  or  any  other  persons,  from 
laying  down,  either  upon  their  own 
lands  or  upon  the  lands  of  other  persons 
with  the  consent  of  such  persons,  any 
collateral  branches  of  railway  to  com- 
municate with  the  railway  to  be  made 
under  this  Act  for  the  purpose  of 
bringing  carriages  to  or  from  or  upon 
the  railway,  but  under  imd  subject  to 
the  provisions  and  restrictions  of  this 
Act,  and  subject  to  any  regulations 
that  shall  be  made  by  the  Qovemor, 
with  the  advice  of  the  Executive 
Council,  in  respect  thereof,  and  the 
Commissioner  shall,  if  required,  at  the 
expense  of  such  owners  and  occupiers 
and  other  persons,  make  openings  in 
the  rails  and  such  additional  lines  of 
rail  as  may  be  necessary  for  effecting 
such  communication  in  places  where 
the  communication  can  be  made  with 
safety  to  the  public  and  without  injury 
to  the   railway  and   without   inoon- 


venience  to  the  traffic  thereon,  and  the 
Commissioner  shall  not  take  any  rate 
or  toll  or  other  moneys  for  the  passing 
of  any  passengers,  goods,  or  other 
things  along  any  branch  so  to  be  made 
by  any  such  owner  or  occupier  or  other 
person,  but  this  enactmeut  shall  be 
■ubject  to  the  following  restrictions 
and  conditions,  that  is  to  say — 

No  such  branch  railway  shall  run 
parallel  to  the  railway. 

The  Commissioner  shall  not  be  bound 
to  make  any  such  openings  in  any  plare 
which  they  shall  have  set  apart  for 
any  specific  purpose  with  which  such 
communication  would  interfere,  nor 
upon  any  inclined  plane  or  bridge,  nor 
in  any  tunnel. 

The  persons  making  or  using  such 
branch  railways  shall  be  subject  to  all 
by-laws  and  regulations  of  the  Commis- 
Bioner  from  time  to  time  made  with 
respect  to  passing  upon  or  crossing  the 
railway  and  otherwise,  and  the  persons 
making  or  using  such  branch  railways 
shall  be  bound  to  construct  and  from 
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plamtiffs'  wharf  and  the  Great  Northern  Railway  at  Newcastle,       ^^^- 
was  laid  down,  and  the  necessary  communication  was  effected  •       Sihth 
as  had  been  done  in  the  case  of  other  branch  lines  laid  down  by    com?  »ob 
the  Australian  Agricultural  Company  from  time  to  time  for  the    Eailwatb. 
benefit  of  their  tenants^  lessees  of  neighbouring  wharves. 

No  regulations  under  sec.  99  (1)  had  been  made,  but  the 
practice  for  years  had  been,  with  reference  to  them  and  all  other 
connections  of  a  similar  nature  with  the  defendant's  railways,  to 
prohibit  the  use  by  any  such  adjoining  owner  of  his  own  steam 
locomotiye  power  on  the  defendant's  railways,  and  to  provide 
engine  power  and  trucks  as  required  for  the  purpose  of  conveying 
goods  to  and  fro  between  the  said  railways  and  the  said  collateral 
branches,  and  to  permit  the  said  trucks  to  be  conveyed  along 
such  collateral  branches  to  the  termini  thereof  for  the  purpose  of 
being  loaded  or  unloaded. 

Steam  and  other  vessels,  therefore,  had  the  same  facilities  for 
discharging  and  loading,  whether  they  were  lying  at  the 
Government  wharf  or  the  plaintiffs*  or  any  other  wharf,  and 
persons  residing  upon  or  near  the  G-reat  Northern  Railway  had 
the  same  facilities  and  paid  the  same  rates  of  toll  whether  they 
desired  to  ship  their  goods  by  the  steam  vessels  of  the  plaintiffs 
or  by  vessels  loading  at  the  Government  or  any  other  wharf  in 
Newcastle. 

In  December,  1884,  the  following  notice  was  issued  and 
published  by  the  defendant :  '^  Notice  is  hereby  given  that  on 
and  after  the  1st  January,  1885,  this  Department  will  not  accept 
or  deliver  goods  at  the  A.  A.  Oo.'s  wharf,  Newcastle.  (Signed) 
C.  GooDCHAP,  Commissioner  for  Railways.'' 

No  similar  notice  had  been  issued  with  reference  to  any  other 
branch  lines  or  sidings,  and  goods  had  since  been,  and  were 
now  being,  conveyed  when  required  to  and  from  all  other 
junctions,  or  to  the  termini  of  the  branch  lines,  in  trucks  the 
property  of,  and  provided  by,  the  defendant.  Correspondence 
was  set  out  to  show  that  notice  was  given  to  the  tra£5.c  manager 
by  the  plaintiffs,  who  claimed  the  same  facilities  enjoyed  by  other 

tame  to  time  aa  need  may  require  to  apinoved  plans  adopted  bj  the  Corn- 
renew  the  railB,  crossings,  switches,  missioner  and  nnder  the  direction  of 
and  sleepers  according  to  the   most    the  Engineer  of  the  Baflway. 
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^^^-       persons  and  asserted  their  legal  right  to  use  the  siding;  that  a 

Smith      request  was  made  on  the  7th  February,  1885,  to  the    traffic 

Com!'  FOB    manager  of  the  Great  Northern  Railway  to  send  a  truck  con- 

Eailwatb.   taining  cattle  to  the  plaintiffs'  wharf,  which  was  refused ;  and 

that  the  plaintiffs  had  since  made  a  formal  application  to  the 

defendant  to  supply  the  necessary  trucks,  and  offered  to  pay  the 

proper  charges  for  the  same,  but  no  answer  had  been  received, 

and  that  consequently  the  plaintiffs  had  been  put   to   great 

expense  carting  goods  from  the  wharf  to  the  nearest  station  of 

the  Great  Northern  Railway. 

The  plaintiffs  submitted  that  the  defendant  being  a  common 
carrier  was  bound  to  deal  equally  with  all  persons  desirous  of 
using  his  said  railway,  and  that  he  was  not  entitled  to  deny  to 
the  plaintiffs  facilities  offered  to  persons  using  his  own  or  the 
Government  wharf  or  to  other  owners  or  occupiers  of  laiid  having 
collateral  branches  of  railway  or  siding  in  connection  with  the 
defendant's  railway  laid  down  on  their  land  to  the  prejudice  of 
the  plaintiffs.  The  plaintiffs  further  charged  that  they  were 
entitled  to  the  use  and  enjoyment  of  the  said  siding  and  connec- 
tion with  the  Great  Northern  Railway,  and  that  the  defendaat, 
in  declining  to  provide  trucks  for  the  plaintiffs  to  discharge  goods 
into,  or  to  forward  to  the  plaintiffs'  wharf  trucks  received  by  the 
said  Great  Northern  Railway  for  them,  was  charging  unequal 
tolls,  to  the  loss  and  prejudice  of  the  plaintiffs,  contrary  to  the 
provisions  of  the  100th  section  of  the  Act  22  Yic.  No.  19  (2). 
The  refusal  of  these  facilities  (which  were  granted  to  others  and 

(2)  22  Vic. Ko.  19,  sec.  100:— It  shall  be  at  all  times  charged  equally  to  all 

be  lawful  for  the  Commissioner,  ander  persons   and   after    the   same    rate, 

and  subject  to  such  orders,  directions,  whether  per  ton,  per  mile,  or  other- 

and  re/tulations  as  aforesaid,  to  use  wise,  in  respect  of  all  passengers  and 

and  employ  locomotive  engines  or  other  of  all  goods  or  carriages  of  the  same 

moving    power    and    carriages    and  description  and  conveyed  or  propelled 

waggons  to  be   drawn   or  propelled  by  a  like  carriage  or  engine  passing 

thereby,  and  to  carry  and  convey  upon  only  over  the  same  portion  of  the  line 

the  railways  all  such  passengers  and  of   railway  under  the  same   ciroum- 

goods  as  shall  be  offered  for  that  pur-  stances,  and  no  reduction  or  advance 

pose,  and  to  make  such  charges  in  in  any  such  tolls  shall  be  made  either 

respect  thereof  as  may  from  time  to  directly  or  indirectly  in  favour  of  or 

time  be  determined  upon  by  the  Qover-  against   any  particular   company    or 

nor  with  the  advice  of  the  Executive  person  travelling  upon  or  using  the 

Coimcil.    Provided  that  all  such  tolls  railway. 


KaIIiWATS. 
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denied  to  the  plaintiff s)  wonld,  it  was  alleged,  not  only  injure  the  ^^^- 
plaintiffs'  trade,  but  decrease  the  amount  of  the  defendant's  Sxitr 
revenae,  and  deprive  the  public  of  the  benefit  of  cheaper  goods ;  cox.  vob 
and  the  plaintiffs  would  moreover  permanently  continue  to  lose 
some  of  the  benefits  which  they  contemplated  as  derivable  from 
their  lease  of  the  said  wharf,  and  would  in  many  other  ways 
suffer  injury  in  addition  to  that  already  claimed  by  them. 

Prayer : — That  it  might  be  declared  that  the  plaintiffs  were 
entitled  to  the  full  and  free  use  and  benefit  of  the  collateral 
branch  of  railway,  and  generally  to  the  benefits  contemplated  by 
22  Yic.  No.  19,  sec.  99  (1).  That  it  might  be  declared  that  the 
action  of  the  defendants  in  declining  to  supply  trucks  to  the 
plaintiffs  for  use  on  the  said  collateral  branch  of  railway  while 
he  provided  such  accommodation  to  other  persons  was  a  breach 
of  his  duty  as  a  common  carrier,  and  had  the  effect  of  charging 
unequal  tolls,  contrary  to  the  provisions  of  22  Yic.  No.  19,  sec. 
100  (2).  For  an  injunction  and  order  directing  defendant  to 
supply  trucks,  &c.,  to  the  plaintiffs  upon  the  same  terms  as  to  the 
other  persons.  For  an  injunction  restraining  the  defendant  from 
doing  anything  to  interfere  with  or  prejudice  the  full  rights^ 
benefit^  or  enjoyment  of  the  plaintiffs  of,  in,  and  to  the  said 
collateral  branch  of  railway.  That  the  amount  of  damage 
sustained  by  the  plaintiffs  might  be  ascertained,  and  the  defen- 
dant decreed  to  pay  the  same. 

In  the  statement  of  defence  the  defendant  submitted  that  his 
obligations  and  liabilities  as  a  common  carrier  were  strictly 
limited  to,  and  only  co-extensive  with,  the  carriage  of  goods 
upon  the  Government  lines.  He  did  not  admit  that  he  was 
bound  to  deal  equally  with  all  persons  desirous  of  using  the 
Government  railways,  or  that  he  was  not  entitled  to  deny  to  the 
plaintiffs  facilities  offered  to  persons  using  the  Government 
wharf  or  to  other  owners  or  occupiers  of  lands  having  collateral 
branches  of  railway  or  sidings  in  connection  with  the  plaintiffs' 
railway  laid  down  on  their  lands  to  the  prejudice  of  the  plaintiffs. 
He  admitted  that  for  a  year  past  or  thereabouts  he  had,  in  the 
case  of  the  plaintiffs'  connection  with  the  Great  Northern 
Railway,  provided  engine  power  and  trucks,  and  that  for  some 
years  past^  in  the  case  of  other  like  conneotionsj  it  had  been  his 
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1888.  general  practice  to  provide  similar  fewnlities.  He  admitted  the 
Smith  facilities  and  the  payment  of  the  same  rates  of  toll  referred  to  in 
Com*  FOR  *^®  statement  of  claim ;  but  he  did  not  admit  that  such  facilities 
EAILWAT8.  ]ia(j  teen  granted  or  enjoyed  or  that  such  payments  have  been 
made  by  virtue  of  ^  or  that  they  depended  upon^  any  such  practice 
as  alleged  by  the  plaintiffs.  He  did  not  admit  that  since  the 
notice  of  December^  1884^  goods  had  been^  or  were  now  being, 
conveyed  when  required  (except  on  the  Government  railway)  to 
or  from  all  junctions  other  than  the  plaintiff  company's^  or  to  the 
termini  of  the  branch  Unes,  whether  in  Gk>vemment  trucks  or 
otherwise.  He  was  always  ready  and  willing  to  convey  for  the 
usual  and  proper  tolls  to^  from^  and  between  the  junction  of  the 
plaintiff  company's  branch  line  with  the  Great  Northern  Railway 
and  any  other  recognised  junction  with  such  last  mentioned 
railway  or  any  receiving  station  for  goods  on  such  last  mentioned 
railway^  and  trucks  of  goods  which  the  plaintiff  company  might 
deliver  at  any  such  junction  or  station^  but  he  submitted  that  he 
was  under  no  statutory  or  other  obligations  to  send  eiiJier 
locomotives  or  trucks  off  the  lines  of  which  he  was  Commissioner 
for  the  purpose  of  either  receiving  goods  or  discharging  them. 
Save  as  above^  he  did  not  admit  that  the  plaintiffs  were  entitled 
to  the  use  and  enjoyment  of  the  siding  and  connection  in  the 
statement  of  claim  mentioned  with  the  Great  Northern  Railway^ 
or  that  in  declining  to  provide  trucks  for  the  plaintiffs  to  discharge 
goods  into  or  to  forward  to  the  plaintifb'  wharf  trucks  received 
by  the  Great  Northern  Railway  for  them^  he  was  charging 
unequal  tolls^  to  the  loss  or  prejudice  of  the  plaintiffs^  or  that  he 
was  in  any  way  contravening  the  provisions  of  the  22  Vic.  No. 
19,  sec.  100.  He  did  not  admit  that  it  would  be  necessary  in 
any  case  for  the  plaintiffs  to  unload  or  cart  their  goods  through 
any  act  of  his,  or  that  through  any  act  of  his  any  part  of  the 
plaintiffs'  trade  would  be  prohibited,  or  that  if  the  plaintiffs 
continued  to  be  deprived  of  the  use  or  benefit  of  the  said 
siding  they  would  lose  any  portion  of  their  trade,  or  that 
he  (the  defendant)  would  lose  any  revenue  or  the  public 
the  benefit  of  cheaper  goods,  or  that  the  plaintiff  company 
would  lose  any  of  the  benefit  which  they  allege  they  con- 
templated as  derivable  from  their  lease  of  their  said  wharfj 
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or  that  they  had  suffered  or  wonld  suffer  any  injury  what-        l^^- 
ever.  Smith 

The  suit  came  on  for  hearing  on  motion  for  decree^  on  the  23rd    oom?  iob 
September,  1885.  IUiiwats. 

The  affidavits  were  mainly  relied  upon  to  prove  that  the  Commis- 
sioner had  been  in  the  habit  of  giving  to  other  persons  the  accom- 
modation which  the  plaintiffs  now  asked  for.  After  hearing  argu- 
ment. Sir  W.  Manning,  Primary  Judge,  dismissed  the  suit  with  costs. 

The  plaintiffs  thereupon  gave  notice  of  appeal  on  the  following 
grounds : — 1.  That  the  action  of  the  defendant  in  declining  to 
supply  trucks  to  the  plaintiffs  for  use  on  their  collateral  branch 
railway,  while  he  provides  such  accommodation  to  other  persons 
using  collateral  branches  of  a  similar  nature,  is  in  effect  to  charge 
unequal  tolls  against  the  plaintiffs,  contrary  to  the  100th  section 
of  the  Railways  Act,  1858.  2.  That  the  action  of  the  defendant 
in  charging  the  plaintiffs  for  delivering  goods  for  them  at  the 
goods-shed  at  the  same  prices  which  he  charges  for  other  goods 
carried  over  a  longer  distance,  and  delivered  at  the  termini  of 
their  private  railway,  is  in  effect  to  charge  unequal  tolls,  contrary 
to  the  provisions  of  section  100  of  the  said  Bailwaya  Act,  3. 
That  the  refusal  of  the  defendant  to  allow  trucks  to  stop  at  the 
junction  of  the  plaintiffs'  siding  with  the  main  railway  for  the 
purpose  of  accepting  or  delivering  goods  is  a  breach  of  duty.  4. 
That  the  aforesaid  action  and  refusal  of  the  defendant  is  in  effect 
an  interference  with  the  rights  of  the  plaintiffs  in  the  use,  enjoy- 
ment, and  benefit  of  their  collateral  branch  of  railway,  contrary 
to  the  provisions  of  section  99  of  the  said  Railways  Act.  5.  That 
the  aforesaid  action  and  refusal  of  the  defendant  is  a  breach  of 
his  duty  as  a  common  carrier.  6.  That  his  Honour  was  in  error 
in  holding  that  the  plaintiffs  were  asking  for  a  mandatory  injunc- 
tion on  the  defendant  to  supply  them  with  trucks  and  locomotives, 
which  injunction  the  Court  could  not  grant ;  whereas  the  prayer 
of  the  plaintiffs  is  for  an  injunction  to  restrain  the  defendant  from 
supplying  facilities  to  other  persons  unless  he  supplies  the  same 
to  the  plaintiffs. 

Darley,  Q.C.  [0.  J.  Manning  and  A.  Jff.  Simpson  with  him), 
for  the  plaintiffs  (appellants).     By  section  99  of  the  Railways 
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1886.  J^ct  (22  Vic.  No.  19)  (1),  power  is  given  to  private  individuak 
SioTH  to  make  private  branch  railways  communicating  with  the  railway, 
Cox.  lOB  subject  to  certain  restrictions  and  conditions.  The  necessaiy 
Railwatb.  openings  and  junctions  have  been  sanctioned  and  made,  but  the 
Commissioner  for  Railways  refuses  to  take  the  plaintiffs'  goods 
further  than  the  Government  goods-shed,  although  the  plaintiffs 
have  a  wharf  and  sheds  a  few  hundred  yards  further  on  at  the 
terminus  of  their  branch  Hne.  He  delivers  goods  for  other 
shipping  companies,  who  have  branch  lines  to  termini  on  their 
own  wharves;  but  he  refuses  this  privilege  to  the  plaintiffs. 
The  plaintiffs  have  to  pay  third  persons  for  carting  their  goods 
from  the  Government  sheds ;  whereas  other  shipping  companies, 
for  the  same  tolls  and  charges  that  the  plaintiffs  pay  to  have  goods 
conveyed  to  the  Government  sheds,  are  able  to  have  their  goods 
conveyed  to  their  own  wharves.  Tolls  must  be  charged  equally 
to  all  persons.  Here  the  defendant  is  indirectly  advancing  tolls 
against  a  particular  company  using  the  railway  in  violation  of 
section  100  of  the  Railways  Act,  22  Vic.  No.  19  (2),  which  is 
identical  with  section  90  of  the  Railway  Olauaes  OonaoUdaium  Act 
(England),  8  and  9  Vic,  c.  20 :  Eoershed  v.  L.  and  N.  W,  Railway 
Oo.  (8) ;  Crouch  v.  L.  amd  N.  W.  Railway  Oo.  (4) ;  Parker  v. 
G.  W.  Railway  Oo.  (5)  ;  Bell  v.  Midland  Railway  Oo.  (6)  ; 
Baaendale  v.  O.  W.  Railway  Oo.  (7). 

M.  JET.  Stephen,  Q.G.,  and  Walker,  for  the  defendant,  were  not 
called  upon. 

Martin  C.J.  SiB  J.  Martin,  C.J.  I  think  the  judgment  of  his  Honour  the 
Primary  Judge  must  be  upheld.  I  arrive  at  this  conclusion  with- 
out any  doubt  whatever.  It  appears  to  me  to  be  a  very  clear 
case.  The  plaintiffs  are  lessees  of  certain  property  at  Newcastle, 
over  which  has  been  constructed  a  branch  Hne  of  rails,  which 
joins  on  to  the  public  railway  line,  under  the  control  of  the 
defendants.  There  are  other  branch  lines  also  communicating 
with  this  public  line.     The  defendant  has  allowed  the  persons 

(1)  See  Note  (1),  p.  24.  (4)  14  O.B.  255  $  28  L  J.  C.P.  73. 

(2)  See  Note  (2),  p.  26.  (5)  7  M.  &  G.  258. 

(8)  8  Q.B.D.  184;  [afllnned  on  Ap-       (6)  3  De  0.  and  J.  678. 
peiil  8  App.  Cas.  1029.]  (7)  5  O.B.N.8.  886 ;  28  L  J.  G.F.  81. 
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nsmg  these  other  branoh  lines  to  use  the  Goyemment  trucks        l^^* 
under  his  control.     He  has  supplied  motive  power  and  trucks^      Smith 
and  afforded  facilities  of  that  kind  for  the  use  of  those  lines.     As    cok^'j^o^ 
to  the  plaintiffs'  line,  he  has  refused  these  facilities ;  and  because   Railways. 
he  has  granted  to  other  persons  facilities  which  he  has  refused  to      *^* 
the  plaintiffs  this  Court  is  asked  to  declare  '^  that  the  action  of 
the  defendant,  in  declining  to  supply  trucks  to  the  plaintiffs  for 
use  on  the  said  collateral  branch  of  railway,  while  he  provides 
such  accommodation  to  other  persons  using  collateral  branches 
of  a  similar  nature,  and  especially  to  those  persons  who  use  his 
own  or  the  Grovernment  wharf,  is  a  breach  of  his  duty  as  a 
common  carrier ;"  and  further,  that  it  "  has  the  effect  of  charg- 
ing unequal  tolls,  contrary  to  the  provisions  of  the  100th  section 
of  the  Baihoays  Act/^     His  Honour  the  Primary  Judge,  having 
dismissed  the  petition  on  the  ground  that  the  refusal  of  the 
defendant  to  grant  these  facilities  to  the  plaintiffs,  in  the  same 
way  as  he  had  granted  them  to  other  persons,  did  not  raise  any 
question  in  which  the  Court  of  Equity  had  jurisdiction  to  int-er- 
fere,  we  are  asked  now  to  reverse  that  decision.     As  I  have 
already  said,  I  think  his  Honour  the  Primary  Judge  took  the 
right  view  of  the  matter. 

By  section  100  of  the  Railways  Act,  22  Yic.  No.  19,  the  Com- 
missioner is  empowered  to  use  and  employ  locomotives,  and  so 
on,  and  then  there  is  this  proviso : — "Provided  that  all  such  tolls 
be  at  aU  times  charged  equally  to  all  persons,  and  that  the  same 
rate,  whether  per  ton,  per  mile,  or  otherwise,  in  respect  of 
all  passengers  and  of  all  goods  or  carriages  of  the  same  descrip- 
tion, and  conveyed  or  propelled  by  a  like  carriage  or  engine 
passing  only  over  the  same  portion  of  the  line  of  railway  under 
the  same  circumstances,  and  no  reduction  or  advance  in  any  such 
tolls  shall  be  made  either  directly  or  indirectly  in  favour  of  or 
against  any  particular  company  or  person  travelling  upon  or 
using  the  railway.'' 

Well,  it  is  not  contended  that  for  the  carriage  of  the  plaintiffs' 
goods  over  any  given  portion  of  the  line  under  the  Com- 
missioner's control  a  rate  had  been  exacted  from  the  plaintiffs 
different  to  that  exacted  from  anybody  else ;  but  the  case  is  that 
the   Commissioner  has  done  something  with  respect  to  other 
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1886.  persons  whioh  he  is  not  bound  to  do  at  all.  There  is  nothing  in 
Smith  this  Act  which  compels  the  Commissioner  to  grant  these  facilities 
Cox^ioB  ^  ^^7  p^raoiiB.  No  one  is  entitled  to  demand  that  snch  per- 
Sailwats.  mission  shall  be  given  to  them.  Bnt  the  Commissioner  has 
thought  fit  to  grant  these  facilities  to  certain  persons.  We  have 
been  referred  to  section  99^  which  provides  for  the  construction 
of  branch  lines^  subject  to  certain  regulations^  and  prohibits  the 
Commissioner  from  taking  any  rate  or  toll  for  the  passing  of  any 
passengers  or  goods  along  any  branch  line.  That  does  not  touch 
the  present  case.  We  have  been  referred  to  Evershed  v.  London 
and  N.  W.  Bailway  Co.  (1).  At  first  sight  it  does  seem  that  that 
case  has  some  bearing  on  the  present  case ;  but  when  looked  into, 
it  does  not  help  the  plaintiffs^  contention.  Let  us  see  what  the 
facts  were.  There  were  certain  brewers  at  Burton-on-Trent,  and 
two  rival  lines  of  railway  at  the  town.  The  defendant  company 
had  made  arrangements  with  three  out  of  four  firms  of  brewers 
to  cart  their  goods  between  their  premises  and  the  defendants' 
station  free  of  charge.  To  the  other  firm  they  did  not  give  the  same 
facility.  But  as  the  charge  made  included  the  collecting  of  the 
goods,  the  Court  held  that  there  had  been  a  violation  of  the  Acts 
8  and  9  Yic.  c.  20  s.  90,  and  17  and  18  Yic.  c.  81  s.  2.  Brat^- 
well,  L.J.^  at  p.  142,  said :  ''  In  reality  the  defendants  receive 
from  the  three  firms  one  sum^  which  includes  payment  for  carriage 
upon  the  railway,  and  also  payment  for  cartage.  It  is  perfectly 
clear  that  the  rebate  or  allowance  of  9d.  is  a  deduction  from  the 
'  toll/  as  that  word  is  interpreted  in  the  Railways  Olauses  (km- 
soKdation  Act,  1845^  s.  8.  .  .  .  Therefore^  as  the  total  charge 
made  by  the  defendants  to  the  three  firms  for  carrying  their 
goods  includes  payment  for  the  cartage,  and  as  the  sum  of  9d.  is 
likewise  deducted  therefrom^  it  is  plain  that  the  defendants 
charge  the  three  firms  less  for  'tolls/  that  is^  for  conveying 
their  goods  on  the  railway^  than  they  receive  from  the  plaintiff  for 
the  same  service.'^  That  is  not  the  case  here.  There  is  no 
pretence  that  the  Commissioner  is  charging  more  for  carrying 
the  plaintiffs'  goods  than  was  paid  by  others.  It  is  alleged  that 
facilities  granted  to  other  persons  are  not  granted  to  the  plain- 
tiffs.   The  charge  on  the  Government  line  is  the  same  for  the 

(1)8Q.B.D.  (C.A.)  134. 
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plaintiffs  as  for  other  persons.     Bat  on  private  lines  the  Commis-        ^886. 
sioner  has  given  to   certain  persons  privileges  which  he  has       Smith 
refosed  to  the  plaintiffs.      Is  that  a  violation  of  the  Act  7     I  do    oox.  tob 
not  think  the  Act  applies  at  all.  R^lwats. 

It  maj  be  that  if  the  Commissioner  is  undnly  favouring  certain 
persons  at  the  expense  of  others^  it  is  a  good  ground  to  go  to 
Parliament — ^a  ground  of  appeal  to  the  Government  in  the  first 
instance^  and,  if  no  redress  can  be  obtained  there,  to  Parliament; 
but  it  is  no  ground  upon  which  to  come  here.  Unless  the  Com- 
missioner has  charged  more  for  the  carriage  of  the  plaintiffs' 
goods  than  for  the  carriage  of  somebody  else's  goods,  there  has 
been  no  violation  of  the  statute.  For  these  reasons  I  think  his 
Honour  the  Primary  Judge  was  right  in  his  judgment. 

Pauobtt,  J.  I  am  of  the  same  opinion.  There  is  no  inequality  Fanceti  J. 
of  charges.  The  charge  is  evidently  the  same  for  carrying  goods 
from  any  one  part  of  the  line  to  any  other.  I  thought,  at  first, 
that  Everahsd  v.  London  and  North-Western  Railway  Co.  (1)  was 
in  the  plaintiffs'  favour ;  but  in  that  case  there  was  a  difference 
in  the  charges  actually  made. 

Sib  G.  Inkxs,  J.  I  am  of  the  same  opinion.  His  Honour  the  June*  J. 
Chief  Justice  having  gone  so  fully  into  the  case,  it  is  unnecessary 
for  me  to  go  over  it  again.  I  merely  desire  to  say  that  I 
concur  with  the  opinion  expressed  by  Ootton,  L.  J.,  in  Evershed  v. 
London  and  N.  W.  Railway  Oo.  (2)  at  p.  149,  'Hhat  where  a 
railway  company  receive  goods  to  be  carried  over  the  same  line 
under  circumstances  involving  the  same  cost  and  the  same  risk 
to  themselves,  and  in  respect  to  these  goods  render  the  same 
services,  there  is  an  undue  preference  if  a  higher  charge  is  made 
to  some  customers  than  to  others."  That  is  not  the  case  here.  In 
this  case  it  is  the  question  of  an  entirely  gratuitous  service 
rendered  by  the  Commissioner  to  certain  individuals,  which  he  is 
not  bound  to  render  at  all.  If  it  is  a  question  of  maladminis- 
tration in  the  Railway  Department,  that  is  not  a  matter  for  our 
consideration.  Appeal  disfrdssed,  with  costs. 

Solicitor  for  plaintiffs  (appellants)  :   W.  W.  Billyard,  for  H.  J. 
Brown,  of  Newcastle. 

Solicitor  for  the  defendant :  Williams ,  C.S. 

(1)  8  Q.B.D.,  134.  (2)  8  Q.B.D.,  at  p.  149. 

N.S.W.K.,  Yol.  vn.,  Bq.  C 
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P.  J.  PASS  V.  MILLS  AND  Akothu. 

1  ooa  ^^^ — Oonttruction—"  To  be  settled  to  eeparate  vee" — Unmarried  woman. 


ZZ  ,  -  g  -  g  A  testator  directed  that  5001.,  the  proceeds  of  a  life  policy,  should  be  invested 
'  in  trust  to  pay  the  income  to  his  daughter  (the  plaintiflT),  and  upon  further 
trust  as  soon  as  she  should  attain  the  age  of  21  years  or  many,  to  settle  to  her 
separate  use  the  said  sum  of  5001.  and  the  securities  in  which  the  same  might 
be  invested,  free  from  the  debts,  control,  interference,  or  engagements  of 
any  husband.  The  plaintiff  at  the  time  of  her  father's  death  had  attained 
the  age  of  21  years,  and  had  not  been  married. 

MM,  that  she  was  entitled  to  have  the  money  paid  to  her  absolutely. 

The  &ot8  and  argomentB  sufficiently  appear  from  the  judgment. 

Walker  appeared  for  the  plaintifE. 

A.  JET.  Simpson  for  the  defendants^  the  trustees  of  the  will^  to 
submit. 

Manning, V J,  SiE  W.  Mannino  (Primary  Judge)  delirered  the  following 
written  judgment  on  Friday^  19th  March : — ^This  case  was  heard 
before  me.  The  suit  was  brought  by  Miss  A.  J.  Pass  against  the 
defendants^  as  trustees  of  the  will  of  her  late  &ther^  John  William 
Pass^  deceased^  to  obtain  a  declaration  that  she  is  entitled 
absolutely^  under  the  will^  to  the  proceeds  of  a  policy  of  insurance 
for  500Z.  on  the  life  of  the  testator^  and  for  a  decree  ordering  the 
defendants  to  pay  over  or  assure  to  her  those  proceeds  and  the 
investments  representing  the  same.  The  defendants  do  not 
oppose  the  claim^  but  submit  themselves  to  such  decree  or  order 
as  the  Court  may  think  right ;  and  are  quite  willing  to  hand  over 
the  principal,  if  protected  by  an  order  of  the  Court.  By  the  will 
the  testator  devised  and  bequeathed  all  his  real  and  personal 
estate  to  the  defendants  (whom  he  also  appointed  trustees  and 
executors  of  his  will),  their  heirs,  &c.,  upon  trust,  in  the  first  place, 
to  pay  and  discharge  his  debts  and  funeral  and  testamentary- 
expenses  ;  and,  in  the  second  place,  to  receive  and  invest  upon 
mortgage  of  real  estate  or  Government  securities  in  New  South 
Wales  the  sum  of  500Z.,  and  all  bonuses  and  other  moneys  which 
should  be  payable,  by  virtue  of  any  insurance  on  his  life,  and  to 
pay  to  his  daughter,  the  plaintiff  (for  which  her  receipts  should 
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be  a  sufficient  discharge),  the  income  and  annual  produoe  arising        ^^^ 

from  such  investment,  until  she  should  attain  the  age  of  21  years        Pass 

or  marrj ;  and  upon  further  trust,  ''  as  soon  as  she  should  attain      Ujxja 

the  age  of  21  years  or  marry,  to  settle  to  her  separate  use  the  Jraii»i»^,PJ. 

said  sum  of  500Z.  or  other  moneys  to  arise  or  be  payable  as 

aforesaid,  and-  the  G-ovemment  or  real  securities  in  which  the 

same  might  be  invested  free  from  the  debts,  control,  interference, 

or  engagements  of  any  husband.'^     The  testator  died  in  October, 

1884,  possessed  of  a  policy  on  his  life  for  5002.,  which  money  the 

trustees  duly  received.     The  plaintiff  had  already  attained  her 

majority,  and  is  unmarried.      Under  these  circumstances,  Mr. 

Walker,  of  counsel  for  the  plaintiff,  contended,  and  Mr.  A.  H. 

Simpson,  of  counsel  for  the  defendants,  did  not  deny,  that, 

notwithstanding  the  restrictions  expressed  by  the  testator,  she 

was  entitled  at  her  option  to  have  payment  of  the  money  into 

her  own  hands  for  her  own  absolute  use  ;  and  in  support  of  this 

claim   the  following  cases  were  cited : — Laing  v.  Laing  (1) ; 

WOrath  V.  Moorhead  (2)  ;  and  WoodmeaUm  v.  Walker  (3).     The 

former  two  of  these  authorities  did  not  impress  me  in  favour  of 

the  claim,  but  the  last  certainly  comes  very  near  this  case,  and 

is  in  some  degree  helped  by  the  others.     There  a  testator  had 

disposed  of  one-third  of  his  residuary  estate  by  directing  it  to  be 

laid  out  by  his  executors  in  the  purchase  of  a  (Government  annuity 

for  the  life  of  his  sister,  Mrs.  Woodmeston ;  '^  which  annuity  so 

to  be  purchased,"  he  went  on  to  say,  ^'  I  give  and  bequeath  unto 

my  sister,  to  and  for  her  sole  and  separate  use  and  benefit,  and 

independent  of  any  husband  she  may  happen  to  marry;  and  I 

direct  that  her  receipts,  notwithstanding  her  coverture,  shall  be 

good  and  sufficient  discharges  for  the  same,  and  to  be  for  her 

personal  benefit  and  maintenance,  and  without  power  for  her  to 

assign  or  sell  the  same  by  way  of  anticipation  or  otherwise." 

Mrs.  Woodmeston,  who  was  a  widow  at  the  testator's  death,  and 

had  not  re-married,  claimed  to  be  entitled  absolutely  to  the  third 

share  of  the  residuary  estate,  and  to  have  it  paid  over  to  her. 

The  case  came  on  before  Sir  John  Leach,  Master  of  the  Bolls, 

who   without    questioning    the    established    principle    that  an 

(1)  10  Sim.  815.  (2)  L.B.  12  Eq.  419. 

(8)  2  Boss.  &  M.  197. 
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1886.  annuitant  for  whose  benefit  a  sum  of  money  is  directed  to  be  set 
Pass  apart  for  the  purchase  of  his  annuity^  may  reject  the  annuity  and 
Mills,  claim  the  sum  of  money,  hold  that  Mrs.  Woodmeston  was  not 
JfaiMiti»^,P.J.  absolutely  entitled  so  as  to  have  a  right  to  payment  over  to  her, 
because  of  the  testator's  declaration  that  the  annuity  was  to  be 
for  her  separate  and  independent  use  in  the  event  of  coverture, 
which  might  yet  occur,  and  of  his  express  restraint  upon  aliena- 
tion. But,  on  appeal  before  Lord  Chancellor  Brougham,  this 
decision  was  overruled,  and  it  was  held  that  Mrs.  Woodmeston 
was  entitled  to  the  fund  absolutely.  His  lordship  appears  to 
have  gone  on  the  principle  that  restraints  on  alienation  are 
opposed  to  the  general  incidents  of  property,  and  that  if 
they  are  found  to  be  inconsistent  with  the  interest  given 
on  any  property  they  are  not  to  be  permitted;  and  he 
considered  that  the  annuity  was  given  to  Mrs.  Woodmeston  her- 
self, and  that  the  bequest  was  '^  merely  coupled  with  a  naked 
prohibition  against  alienation  by  the  aUenee.''  It  is  hard  to 
distinguish  the  present  case  from  that  of  Mrs.  Woodmeston ;  bnt 
there  certainly  is  the  pertinent  distinction  that  here  the  500Z.  ia 
not  bequeathed  directly  to  Miss  Pass,  but  is  given  to  trustees 
upon  trust  to  invest  it,  and  upon  further  trust  to  ''  settle  '*  it  or 
the  investment,  when  she  should  attain  her  majority  or  marry,  to 
her  separate  use,  '^free  from  debts,  control,  interference,  or 
engagements  of  any  husband.^'  Thus  the  property  was  not 
intended  to  pass  out  of  the  trustees,  or  to  reach  her  except  by 
way  of  settlement,  and  it  was  not,  therefore,  bequeathed  to  her 
in  such  a  way  as  to  give  her  a  direct  interest  with  which  a 
restriction  against  alienation  would  be  inconsistent.  Nor  is  any 
such  restraint  expressly  imposed.  The  question,  then,  is  whether^ 
notwithstanding  this  distinction,  a  bequest  to  trustees  upon  trust 
'^to  settle  to  the  separate  use"  of  a  woman,  on  majority  or 
marriage,  without  express  restraint  on  alienation,  but  on  terms 
designed  to  secure  the  property  to  herself  solely  and  under  pro- 
tection against  any  husband,  the  testator's  express  manifested 
intention  is  liable  to  be  defeated  in  virtue  of  the  principle  of  the 
decision  in  Woodmeston  v.  Walker  (1).  Here  there  can  be  no 
doubt  that  the  intention  could  be  carried  out,  by  a  settlement  in 
(1)  2  Buss,  k  M,  197. 
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acoordanoe  with  the  ordinary  practice  of  conveTancing  to  separate  ^^^ 
nses  and  in  pnrsnance  of  the  coarse  of  the  Court  in  cases  where  P4tBB 
the  Conrt  is  called  upon  to  settle  the  tenns  of  a  settlement  to  MiLLe, 
separate  nses ;  and  that  the  terms  of  the  will  might  be  amplified  Jfoim^f.P J. 
so  as  to  give  full  effect  to  the  testator's  imperfectly  expressed 
intentions  :  and^  of  coarse^  the  intention  of  a  testator  must  prevail 
in  construing  a  will^  if  the  words  will  at  all  permit  of  it,  and  if  it 
be  not  opposed  to  any  rule  of  lawj  or  any  principle  of  public 
policy.  It  seems  to  me  also  in  this  case  that  the  intention^ 
though  incompletely  expressed,  plainly  was  to  preserve  the 
property  in  permanency  for  the  benefit  of  the  testator's  daughter, 
independently  of  any  husband  she  might  at  any  time  take,  and 
probably  also  for  her  children  in  the  usual  coarse  of  gifts  to 
daaghters,  and  that  it  was  intended  to  effect  this  by  some  form 
of  settlement  which  the  testator  meant  his  trustees  to  determine 
on.  But  still  there  remains  the  question  whether  by  the  terms 
of  the  settlement,  if  it  were  made,  the  trustees  could  restrain 
Miss  Pass  from  possession  and  alienation,  in  opposition  to  her 
wish,  or  whether  the  Court,  if  it  were  appealed  to  for  the  execu- 
tion of  a  settlement,  could,  consistently  with  the  principle  on 
which  Woodmeaton  v.  Walker  (1)  was  decided,  impose  any  such 
restraint.  If  the  trustees  and  the  Court  could  not  do  so,  then  the 
settlement,  if  made,  woald  leave  Miss  Pass  free  to  alienate  as  she 
might  think  fit,  and  if  such  would  be  the  case  under  a  settlement 
when  executed,  there  is  no  reason  why  she  could  not  claim  to 
have  an  equivalent  control  over  the  property  without  settlement. 
And  this  would  be  most  effectually  done  by  placing  the  property 
in  her  hands,  as  demanded  by  this  suit — that  is  to  say>  if  when  a 
settlement  were  executed  the  lady  could  dispose  of  the  property 
by  appointment  the  next  day,  the  Court  would  probably  not  deny 
her  the  short  cut  of  an  absolute  transfer  to  herself  at  once. 
A  settlement  which  should  give  such  power  of  independent 
appointment  would  not  be  strictly  incompatible  with  the 
idea  of  separate  uses,  but  would  in  some  senses  be  the  perfection 
of  separate  use.  In  other  senses,  the  idea  of  separate  ase  in  a 
woman  is  only  applicable  to  the  event  of  the  loss  by  marriage  of 
the  ordinary  right  which  belongs  to  an  unmarried  woman  equally 
(1)  2  Bum.  a  M.  197. 
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1886.  ^ith  a  man^  and  as  it  is  only  when  under  coverture  that  a  woman 
Pass  requires  protection  from  the  debts^  control,  interference,  or 
Mills,  engagements  of  a  husband,  a  simple  settlement  to  the  separate 
Man%ing,VJ.  nses  of  an  unmarried  woman  would,  whilst  she  continued 
unmarried,  give  her  the  same  power  of  dealing  with  the  property 
as  if  she  had  it  in  ordinary  possession.  In  this  case  the  will 
provides  that  the  property  shall  be  settled  on  majority  as  well  as 
on  marriage  (that  is  to  say,  whichever  shall  first  happen) ;  and,  as 
the  plaintiff  is  of  age,  and  may,  if  she  chooses,  remain  single,  I 
think  she  may  now  claim  to  have  the  property  to  her  own  foil 
use,  and  may,  at  her  option,  discard  all  prospective  protection 
from  a  husband's  interference,  dec.  It  would  have  been  other- 
wise if  she  had  been  married,  because  the  only  possible  way  to 
preserve  the  property  to  her  separate  use,  free  from  debts, 
control,  &c.,  &c.,  would  be  to  place  it  under  settlement  in  the 
hands  of  trustees.  During  the  argument  of  the  case  I  was  much 
opposed  to  the  claim,  and  I  have  since  hesitated  much  as  to 
the  conclusion  at  which  I  ought  to  arrive;  but  after  much 
deliberation  I  have  arrived  at  the  opinion  that  the  principle  of 
Woodmieaion  v.  Walker  (1)  is  applicable,  notwithstanding  the  dis- 
tinction which  has  been  noticed,  and  that  the  plaintiff  is  entitled 
at  her  option  to  have  this  property  in  her  uncontrolled  possession. 
I  must,  therefore,  decree  in  her  favour.  I  do  so  with  regret, 
for  I  am  greatly  disposed  to  regard  this  Court  as  being  specially 
charged  with  the  protection  of  the  separate  estates  of  women  and 
of  the  children  for  whom,  ultimately,  such  separate  estates  are 
ordinarily  designed;  and  I  am,  of  course,  anxiously  solicitous 
to  uphold  the  intentions  of  testators  whenever  they  can  be 
gathered ;  and  it  is  obvious  that  the  result  of  this  decree  may  be 
that  the  plaintiff  may  marry  without  a  settlement,  in  which  event 
the  testator's  precautions  against  the  debts,  &c.,  of  any  husband 
will  have  been  taken  in  vain,  and  the  husband  will  even  become 
absolute  master  of  her  property.  I  could  have  wished  that  my 
decision  could  have  had  the  support  of  other  Judges,  as  in  Banco 
on  the  other  side  of  the  Court,  or  that  the  case  might  have  come 
under  reconsideration  by  the  Court  of  Appeal.  That  course  is, 
however,  precluded  by  the  defendants'  attitude  of  submission  to 
(1)  2  BusB.  &  M.  197. 
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snch  order  as  the  Court  may  make,  and  by  the  absence  of  any        ^<^^* 
parties  having  adverse  interests.     The  decree  which  I  now  make        Pass 
wiQ  be  as  prayed  in  the  first  and  second  prayers  of  the  statement      Miiibs. 
of  claim ;  but  I  can  give  no  costs  to  the  plaintiff,  as  the  question  Jfanntn^.P J. 
wholly  concerns  her  own  interests,  and  she  has  succeeded  in 
establishing  a  doubtful  point  in  her  &YOur.     The  defendants,  as 
trustees,  will  be  entitled  to  recoup  themselves  their  costs  out  of 
the  property  in  their  hands  as  general  residuary  estate  of  the 
testator,  if  there  be  any,  but  if  not,  then  out  of  the  plaintifPs 
fund ;  their  costs  must  be  taxed  on  the  usual  scale  in  the  case  of 
trustees  who  are  in  no  default. 

Solicitor  for  plaintiff  :   Villeneuve-Smith. 
Solicitor  for  defendant :  /.  E,  Bowden. 


SPAEKE  V,  BLANTON.  P.  J. 

Vesting  order—"  Stock  "—"Bharet."  j^^  ^^ 

Where  an  order  yests  (among  other  things)  '*  stock "  in  a  trustee,  the  word 
"  stock  "  includes  "  shares  "  in  a  joint  stock  company. 

MonoN  ex  parte  to  amend  a  vesting  order. 

The  defendant  had  been  removed  from  his  trust  under  the  will 
of  F.  S.  Peppercorn  at  the  instance  of  the  plaintiff,  who  was  the 
other  trustee,  and  an  order  was  made  vesting  in  the  plaintiff 
alone  a  right  to  the  '^  stock  '^  standing  in  their  joint  names.  The 
Board  of  Directors  of  the  Nymagee  Copper  Company  refused  to 
allow  the  transfer  to  be  made  on  the  ground  that  the  word 
"  stock  "  did  not  include  shares. 

Knox,  for  the  plaintiff,  in  support  of  the  motion.  The  amend- 
ment is  unnecessary;  but  the  application  is  made  in  order  to 
avoid  the  expense  of  a  suit,  as  there  are  no  summary  means  of 
compelling  the  company  to  transfer.  The  contention  of  the 
company  is  that  in  the  Oampames  Act  (1)  the  word  stock  means 

(i;  37.  Vic.  Ko.  19. 
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^^^-       something  else  than  shares.     But  shares  in  a  joint  stock  company 

Spabkb     are  "  stock  "  within  the  meaning  of  the  interpretation  clanse  of 

Blaotok.    *^®  Trustee  Act  of  1850  (1).     The  word  "share"  is  not  used 

in  the   TrtLstee  Act,      In  re  Angelo  (2).     Morriee  v.  Aylmer  (8), 

in  whibh  case  Lord  O^Hagan  pointed  out  that  ''shares"  and 

'*  stock  "  mean  the  same  thing  (4). 

Mann%fig,PJ,  SiE  W.  MANNING  (Primary  Judge).  I  have  no  doubt  that  the 
word  ''stocky"  within  the  meaning  of  the  vesting  order^  includes 
''shares."  I  will^  however^  amend  the  order  by  adding  the  word 
shares^  and  give  the  plaintiff  authority  to  receive  dividends. 

Solicitors  for  the  plaintiff :  Iceton  ^  FaUhfuU. 


p  J,         WHITE  AND    Anothxb  v.  the   PRINCIPAL  ft   COT7NCILLOB8   of   St. 

ANDREW'S  COLLEGE. 


June  18. 


.  Charitable  bequest — Will — Conetrudion— Money  te  found  scholareh^p—EuUt  and 

etatuiee  of  college, 

A  peraon  who  endows  a  close  scholanliip  in  a  college  of  the  Sjdnej  UniTenily 
must  be  taken  to  know  the  rules  and  course  of  procedure  of  the  college,  and  the 
statutes  goTeming  it. 

A  testator  directed  his  executors  **  to  expend  the  sum  of  JBIOOO  in  a  scholarship 
in  St.  Andrew's  College,  Sydney,  to  be  designated  the  Coutts'  ScholazBhip,  for 
the  benefit  of  candidates  of  the  name  of  C^outts ;  but  should  there  at  any  time 
be  no  candidate  of  that  name,  then  for  any  deserving  young  man  of  any  other 
name." 

Held  that  the  Court  would  not  direct  a  scheme,  but  that  the  executors  should 
pay  the  money  to  the  college  on  a  declaration  supported  by  a  resolution  of  the 
council  that  the  money  was  received  for  the  foundation  of  a  scholarship  as 
contemplated  by  the  testator. 

Motion  for  a  decree  on  admissions  in  the  pleadings. 
From  the  statement  of  claim  it  appeared  that  the  Be  v.  James 
Oontts,  late  senior  minister  of  St.  Andrew's  Presbyterian  Churchy 

(1)  18  &  14  Vic.  cap.  60,  a.  2.      The  by  any  formalities,  and  any  share  or 

word   "  stock "    shall  mean  any  fund,  interest  therein, 
annuity,  or  security  transferred  in  books        (2)  5  De  G.  &  S.  278. 
kept  by  any  company  or  society  eatab-         (3)  L.R.  7  H.  L.  717. 
lished  or  to  be  established,  or  tmiisfer-         (i)   Ibid  at  p.  729. 
able  by  deed  alone,  or  deed  acconipanied 
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Watt  street,  Newcastle,  in  this  colony,  by  his  will,  dated  19th        ^^^- 
February,  1880,  and  codicil  dated  3rd  May,  1883,  devised  and      Whtpb 
bequeathed  all  his  real  estate  to  the  plaintiffs,  upon  trust,  to  sell         si. 
and  convert  the  same  into  money,  and  directed  his  trustees  {inter    '^^"^^ 
alia)    "to   expend  the  sum   of    lOOOZ.   in  a  scholarship  in  St. 
Andrew's  College,  Sydney,  to  be  designated  the  Ooutt's  Scholar- 
ship, for  the  benefit  of  candidates  of  the  name  ofCoutts;  but  should 
there  at  any  time  be  no  candidate  of  that  name,  then  for  any 
deserving  young  man  of  any  other  name"      The  plaintiffs,  as 
executors  of  the  will,  prayed  that  a  scheme  for  the  regulation 
and  management  of  the  bequest  might  be  settled  by  the  Court. 
The  statement  of  defence  set  out  that  St.  Andrew's  College 
was    established   in   or   about   1867   as   a  college    within    the 
University  of  Sydney,  for  the  purpose  of  affording  to  Presbyterian 
and   other   students   residence  and   domestic   supervision  with 
systematic  religious  instruction  in  accordance  with  the  principles 
of  the   Presbyterian  Church   of  New   South   Wales,   and  also 
efficient     tutorial     assistance     in    their    preparation     for    the 
University   lectures.      By  an  Act   31   Vic.   the    principal   and 
councillors  of  the  said  college    were  constituted  a  body  politic 
and  corporate,  and  were  empowered  to  do  all  things  incident  or 
appertaining  to  a  body  corporate,  and  to  make  and  establish  all 
such  rules  and  by-laws  for  carrying  into  effect  the  objects  of  the 
Act.     That  the  testator  was  well  acquainted  with  the  character 
and  objects  of  the  college,  and  was  aware  that  such  endowments 
were  administered  by  the  governing  body  of  the  college  according 
to  special  regulations.     That  it  was  apparent  from  the  circum- 
stances of  the  case  and  from  the  expressions  in  the  codicil  to  the 
testator's  will  that  he  intended  the  sum  of  lOOOZ.  to  be  paid  to 
the   defendants    by   the   plaintiffs   and   to    be   applied    by    the 
defendants  in  conformity  with  the  directions  of  the  testator  and 
subject  to  and  in  default  of  such  direction  at  the  defendants' 
discretion  in  accordance  with  the  custom  and  practice  of  the 
college   in  regard  to  such  scholarships  and  with  the  prescribed 
rules  and  regulations.     And  the  defendants  submitted  that  the 
plaintiffs  were  in  no  way  concerned  to  see  to  the  application  of 
the  money,  and  that  the  defendants'  written  receipt  for  the  same 
would  be  a  sufficient  discharge  to  the  plaintiffs.      They  further 
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submitted  that  no  scheme  for  the  administration  of  the  said 
bequest  was  necessary^  but  that  the  defendants  had  full  power  to 
administer  the  same^  and  that  their  costs  should  be  paid  out  of 
the  residuary  estate  of  the  testator. 

Walker,  for  the  trustees  of  the  will,  in  support  of  the  motion. 
The  trustees  only  want  a  proper  receipt  for  the  money.  There 
is  not  a  direct  gift  to  the  college,  but  a  direction  to  the  trustees 
to  '^expend"  the  sum  of  lOOOZ.  in  a  scholarship.  The  term 
"  deserving  young  man  "  is  exceedingly  vague.  A  scheme  must 
be  formulated  by  the  Court,  and  not  by  the  college. 


Knox  for  the  defendants.  The  preamble  of  the  Act  of 
incorporation  of  the  college  (1867)  states  the  purposes  for  which 
the  college  was  established  (1).  The  4th  section  gives  the 
council  of  the  college  full  power  of  government  (2).  The  10th 
section  provides  that  all  students  in  the  college  shall  matriculate 
in  the  University  and  be  subject  to  the  discipline  thereof  (8). 
The  term  ^^ expend''  simply  means  pay,  and  no  active  duties  are 
cast  upon  the  trustees.  In  the  Attomey-Oeneral  v.  The  Mastery 
Fellows,  and  Scholars  of  Glare  Hall  (4),  J.  F.,  by  his  will  (in  1615), 
directed  20002.  to  be  laid  out  by  his  executors  in  purchasing  lOOZ. 
a  year  lands  of  inheritance,  the  r^nts  of  it  to  be  employed  and 


(1)  Whereas  bj  an  Act  18  Yiotoria 
number  37^  proyieion  has  been  made  for 
encouraging  and  assisting  the  establish- 
ment of  colleges  within  the  University  of 
Sydney,  and  whereas  it  is  proposed  to 
institute  and  endow  such  a  college  within 
the  said  IJniTersity,  to  be  calle^jl  '*St. 
Andrew's  Collegej"  wherein  may  be 
afforded  to  Presbyterian  and  other  stu- 
dents residence  and  domestic  superrision 
with  systematic  religious  instruction  in 
accordance  with  the  principles  of  the 
Presbyterian  Church  of  N.S.  Wales,  and 
also  efficient  tutorial  assistance  in  their 
preparations  for  the  University  lectures 
and  examinations,  and  whereas  it  is 
expedient  that  the  said  college  be 
incorporated.  .  .  . 

(2)  Sec.  4.  The  principal  and  the  said 


twelve  councillors  for  the  time  being,  of 
whom  five  shall  be  a  quorum,  shall 
together  form  a  council  to  be  called  the 
council  of  St.  Andrew's  College,  in  which 
shall  be  vested  at  all  times  the  govern- 
ment in  every  respect  of  the  College 
and  all  matters  relating  thereto.  .  .  . 

(3)  Sec.  10.  The  college  of  St. 
Andrew's  hereby  incorporated  shall  be 
a  college  of  and  within  the  University 
of  Sydney,  and  all  students  in  the  college 
shall  immediately  upon  entering  therein 
matriculate  in  the  said  University*  and 
shall  be  subject  to  the  discipline  thereof, 
and  shall  be  required  duly  and  regularly 
to  attend  the  lectures  of  the  Univer- 
sity. .  .  . 

(4)  3  Atkyns,  662,  also  cited  as  A-G, 
V.  TdSbot, 
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distributed  towards  the  maintenanee  of  10  poor  scholars  in  the        i®^- 

University  of  Cambridge^  at  or  in  the  house  or  college  caUed      Whitb 

Clare  Hall^  in  the  University,  for  ever — ^viz.,  to  two  poor  fellows         q^^ 

there  to  be  placed  by  my  foundation  the  sum  of  251.  apiece,  and    Andrew's 

to  eight  scholars  the  sum  of  52.  a  year;  my  kinsmen,  if  any  be,  to 

be  the  first  preferred,  and  next  to  them,  those  that  are  bom 

within  the  county  of  Northampton,  and  next  to  them  those  that 

are  bom  within  the  county  of  Lincoln,  that  shall  be  fit  for  the 

same ;  the  further  perfecting  thereof  I  leave  to  my  executors." 

Lord  Hardtoiclee,  C,  held  that  the  new  fellowships  were  subject 

to  the  same  statutes  and  rules  as  the  original  fellowships.     In 

Ex  parte  Inge,  In  re  Catherine  Hall  (1),  the  rule  applicable  to  this 

case  was  laid  down  by  Lord  Brougham,  C.    He  said  (2) :  "  When 

a  new  fellowship  is  annexed  to  an  existing  college  or  hall,  the 

fellow  is  to  be  chosen  according  to  the  manner  of  election  usually 

adopted  in  such  college  or  hall.     When  a  man  endows  a  fellowship 

he  knows  the  nature  of  the  original  foundation  to  which  he  wishes 

it  to  be  attached ;  he  must  be  taken  to  be  generally  acquainted 

with  its  statutes,  if  not  with  the  detail  of  its  rules.     He  must  at 

all  events  be  presumed  to  be  aware  of  the  great  inconvenience, 

not  to  say  absurdity,  that  would  result  from  endowing  a  fellowship 

to  be  held  by  a  person  who  had  not  the  qualifications  which  would 

render  him  fit  to  associate  with  the  other  fellows,  chosen  for  their 

good    qualities,    and    learning,   and   morals,    according   to   the 

ordinary    rales   of   the    foundation."     The   Attorney-General   v. 

Sidney  Sttssex  College  (3)  was  also  cited. 

Walker  in  reply. 

SiE  W.  Manning  (Primary  Judge).  I  think  the  testator  must  be  Manning.VJ. 
taken  to  have  known  what  the  course  of  procedure  in  the  college 
was.  As  a  rule,  these  institutions  wo  old  not  accept  money  with 
conditions  inconsistent  with  their  ordinary  course,  and  it  would  be 
a  matter  of  great  inconvenience  if  they  were  to  have  a  scheme 
foisted  upon  them  by  any  outside  authority.  I  do  not  think  that 
the  testator  intended  that  the  trustees  should  regulate  the  trust 
or  frame  a  scheme.     I  am  of  opinion  that  the  money  should  be 

(1)  2  B.  &  M.  590,  596.  (2)  lb.  596. 

(3)  4  Ch.  App.  722. 
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^^^'       Landed  over  upon  a  declaration  under  the  seal  of  the  college  and 

Whit«      supported  by  a  resolution  of  the  council  of  the  college  that  the 

si.         money  is  received  by  way  of  foundation  for  a  scholarship,  as 

Collbob!    coiitemplated  by  the  testator,  to  be  bestowed  in  accordance  with 

jrannin^^PJ.  the  by -laws  and  regulations  of  the  college.     I  make  no  order  as 

to  costs^  but  I  am  of  opinion  that  the  trustees  were  justified  in 

bringing  the  suit  for  their  own  protection,  and  that  they  are 

entitled  to  charge  these  costs  to  the  estate  in  their  hands. 

Solicitors  for  plaintiffs  :  Lav/rence  Sf  Rich* 
Solicitors  for  defendants :  Norton  8f  Go. 


P.  J.  HALL  V.  LODER. 

-  ggg  Crown  Lands  Alienation  Act,  1S61— Selection  in  name  of  infant  son— Resulting 

'  truet — Certificate  under  Real  Property  Act  (26  Fie.  No.  9)  not  concUuive  in 

June  12.  eqviity^  where  registered  proprietor  affected  hy  a  personal  equity. 

In  1870  E.  H.  conditionally  purchased  sixty  acres  of  land  in  the  name  of 
his  son,  P.  H.  (the  plaintiff)*  then  an  infant  six  years  old.  In  1876  this  selec- 
tion, ¥rith  several  others,  was  sold  to  the  defendant,  the  notification  of  transfer 
being  signed  by  the  plaintiff j  then  eleven  years  old.  Afterwards,  and  before 
the  plaintiff  came  of  age,  the  defendant  obtained  a  Crown  grant  and  a 
certificate  of  title  under  the  Real  Property  Act,  The  plaintiff  on  coming  of 
age  repudiated  the  transfer. 

Held,  that  the  plaintiff  had  a  personal  equity  against  the  defendant,  and  that 
he  had  a  right  to  call  on  defendant  for  a  transfer. 

Held,  also,  that  there  was  no  resulting  trust  to  the  father :  obeervstions  of 
Manning,  J.,  in  Stephen  y.  Stallworthy  (1),  withdrawn. 

Held,  further,  that  the  fact  of  the  defendant  having  obtained  a  certificate 
under  the  Real  Property  Act  was  no  bar  to  the  plaintiff's  right  to  establish  his 
equity.    Sempill  v.  Jarvis  (2)  followed. 

This  snit^  which  was  heard  as  a  motion  on  admissions  in  the 
pleadings^  was  brought  by  Patrick  Hall  against  Andrew  Loder, 
of  CoUey  Creek,  for  a  decree  that  an  alleged  transfer  of  a  con- 
ditional purchase  and  a  Crown  grant  were  void  as  against  the 
plaintiff,  or  voidable  at  his  option;  and  that  the  plaintiff,  as 

(1)  2  N.S.W.  L.B.  Eq.  66.  (2)  6  S.C.B.  Eq.  6& 
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between  himself  and  the  defendant^  was  absolutely  entitled  to       1886. 

the  conditional  purchase  and  to  receive  payment  from  the  Com-       Hall 
missioner  for  Railways  of  certain  compensation  for  a  part  of  the      Lodsb. 
land  that  had  been  resumed  ;  and  that  if  the  Court  thought  the 
land  vested  in  the  defendant  by  the  Crown  grants  he  should  be 
declared  a  trustee  for  the  plaintiff^  and  ordered  to  execute  a 
conveyance. 

From  the  statement  of  claim  it  appeared  that  in  1870  a  con- 
ditional purchase  of  sixty  acres  was  taken  up  in  the  name  of  the 
plaintiff j  then  six  years  old^  by  his  father.  All  the  conditions 
were  performed.  In  April,  1874,  four  acres  were  resumed  for 
railway  purposes ;  120Z.  was  the  compensation  agreed  upon. 
This  was  retained  by  the  Commissioner  until  the  plaintiff 
should  attain  twenty-one  years.  The  plaintiff,  being  of  age, 
applied  for  the  money.  The  reply  which  he  received  was  that 
the  Crown  grant  had  been  issued  to  the  defendant ;  and  pay- 
ment was  refused.  The  plaintiff  then  ascertained  that  the 
defendant  had  obtained  the  grant  in  virtue  of  an  alleged  transfer 
by  the  plaintiff  in  1875,  when  the  plaintiff  was  only  eleven 
years  old.  The  plaintiff  had  no  recollection  of  the  fact,  and 
received  no  consideration.  It  was  therefore  submitted  that  the 
transfer  was  invalid,  and  that  either  the  Crown  grant  was  void 
or  the  defendant  was  a  trustee  for  the  plaintiff. 

According  to  the  statement  of  defence,  the  defendant  did  not 
know  and  did  not  admit  what  was  the  age  of  the  plaintiff  at 
the  time  of  the  conditional  purchase.  The  plaintiff's  father 
was  the  holder  of  other  Crown  lands  by  conditional  purchase, 
and  was  unable  to  make  the  said  conditional  purchase  in  his  own 
name.  The  defendant  believed  that  the  deposit  money  was 
paid  by  the  father,  and  the  required  improvements  made  by 
him ;  and  it  was  submitted  that  the  said  conditional  purchase 
made  in  the  plaintiff's  name  was  not  for  the  plaintiff's  advance- 
ment, but  for  the  plaintiff  as  trustee  for  the  father.  In  1875 
the  defendant  entered  into  negotiations  with  the  father  for 
the  purchase  of  several  selections  made  in  his  own  name  and  in 
the  name  of  the  plaintiff  and  of  his  other  children.  The 
defendant  purchased  and  paid  for  them,  and  notices  of  aliena- 
tion were  signed  by  the  several  persons  in  whose  names  they 
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^^^-  stood.  The  defendant  had  since  paid  interest,  and  afterwards 
Hall  the  balance  of  the  principal,  and  had  obtained  the  Crown 
IiODSK.      grant    and   certificate   of    title.     There  was  a  counter  claim 

assuming  the  legal  estate  to  be  in  the  plaintiff,  and  asking  for 

conveyance. 

Walker  for  the  plaintiff.  The  holder  of  a  certificate  of  title 
cannot  assert  it  against  a  person  who  has  an  equity  against  him 
personally — e.g.,  where  (as  here)  the  defendant  has  improperly 
obtained  the  certificate  with  knowledge  of  the  plaintiff's  title : 
Bempill  v.  Jarvia  (1). 

[The  Pbimart  Judox.  As  between  the  plaintiff  and  his  &ther 
the  question  depends  largely  on  the  Orown  Lands  Act  of  1861 ; 
and  the  question  is  whether  the  &ther  is  entitled  to  a  constructiye 
trust  in  virtue  of  his  payments.  Prima  fade  the  property 
belongs  to  the  person  in  whose  name  it  is  taken  up.] 

No  doubt.  The  very  point  was  discussed,  and  (as  I  submit) 
settled  in  my  favour,  by  the  Full  Court  in  Stephen  v.  StaU- 
worthy  (2).    [He  was  stopped]. 

A.  H.  Simpson  {Sly  with  him),  for  the  defendant.  It  is  a  matter 
of  discretion.  The  Court  will  not  make  the  decree  in  this  way  if 
there  be  any  substantial  question  fit  for  a  regular  hearing.  It 
may  be  shown  that  the  father  really  did  not  purchase  by  way  of 
advancement,  but  that  his  intention  was  that  the  child  should  be 
a  trustee  for  him  :  Pyer  v.  Dyer  (3).  If  it  were  ordinary  land, 
we  should  be  entitled  to  show  what  the  father's  intention  was. 

[The  Peimary  Judge.  But  you  must  grapple  with  the  Grown 
Lands  Act,  Could  the  father  purchase  for  himself  in  the  name 
of  the  child  under  that  Act  7] 

BarUm  v.  Muir  (4)  shows  that  there  is  a  resulting  trust  in  this 
case. 

(1)  6  S.C.R.  £q.  68.  (3)  2  Cox,  92 ;  1  Wh.  k  Tad.  L.C.  p. 

(2)  2  N.8.W.L.R.  Eq.  66.  16fi. 

(4)  L.B.  6  P.O.  184. 
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[The  Prdiabt  Judox,  An  adnlt  selector  may  have  declared  an       ^^^* 
express  trust  for  another^  as  in  Barton  y.  Muir  (1).     But  here       Hall 
the  question  is  whether  the  father  could  make  a  trust  for  himself      Lodsb. 
on  buying  in  the  children's  name.     Besides  there  was  a  written 
agreement  in  Barton  v.  Muir  (1).] 

The  decision  was  quite  independent  of  the  fact  that  there  was 
a  written  agreement.  No  doubt  the  question  of  advancement 
has  been  the  subject  of  judicial  remarks  not  always  reconcilable. 
The  other  side  must  agree  that  there  can  be  no  constructive 
trust.  In  Stephen  v.  Stallworthy  (2),  in  which  the  Chief  Justice 
thought  there  would  be  no  constructive  trust  under  the  Orown 
Lands  Act,  your  Honour  differed. 

[The  PsiMABT  Judge.  I  followed  too  closely  the  dictum  of 
the  Privy  Council  in  Barton  v.  Mmr  (1),  but  I  gave  my  judgment 
merely  on  the  question  of  fraud.] 

In  Daniell  v.  Wallace  (S),  the  defendant  was  held  to  be  a 
trustee  of  land  selected  in  his  name^  when  an  infant,  with  money 
advanced  by  the  plaintiffs.  The  point  of  law  under  the  Real 
Property  Act  may  be  discussed  now  or  at  the  hearing.  I  contend 
that,  supposing  your  Honour  is  against  me  on  the  first  point, 
the  defendant  has  a  good  title  under  the  Beal  Property  Act. 
There  was  a  transfer  by  the  infant  which  was  passed  by  the 
Lands  Office.  On  the  10th  May,  1877,  the  Crown  grant  issued, 
and  subsequently  a  certificate  of  title. 

[The  PBiMAftT  Judos.  The  defendant  got  the  grant  on  the 
implied  representation  that  the  notification  of  title  was  by  an 
adult.] 

It  is  impossible  to  have  stronger  words  than  those  used  in 
sec.  1  of  the  Real  Property  Act  (26  Vic.  No.  9),  by  which  all 
other  statutes,  &c.,  are  repealed   (4).       Sec.  12  provides  that 

(1)  L.B.  6  P.O.  134.  in  land,  so  far  as  inconsistent  with  the 

(2)  2  N.S.W.  L.B.  Eq.  65.  provisionB  of  this  Act,  are  herehy  re- 

(3)  2  N.S.W.  L.B.  Eq.  20  pealed,  so  far  as  regards  their  applioa- 

(4)  26  Vic.  No.  9,  sec.  1 :— All  tion  to  land  onder  the  proTisions  of 
laws,  statutes.  Acts,  ordinances,  roles,  this  Act,  or  the  bringing  of  land  under 
regolations,  and  praotioe  whatsoeyer    the  operation  of  this  Act. 

relating  to  freehold  and  other  interests 


48  CASES  TN  EQUITY.  [N.  S.  W.  B. 

^^^'       land  alienated  in  fee  from   the   Crown,  after  this  Act  is  in 

Hall       operation,  shall  be  subject  te  its  provisions  (1).     The  estate  of 

LoDn.      *^®  registered  proprietor    is  paramount   (sees.  84,  40).       The 

registered  proprietor  is  protected  against  ejectment,  except  in 

cases   of  fraud,   and   the   production  of  the   certificate    is    an 

absolute  bar  in  Courte  of  Law  or  Equity. 

[The  Primaby  Judoi.  On  a  false  representation  of  the 
maturity  of  the  alienor,  a  grant  might  be  set  aside  under  the  old 
and  difficult  process.] 

A  certificate  of  title  is  conclusive  evidence  of  the  things  stated 
in  it  (sec.  33) :  PhilKps  v.  iiPLachlan  (2). 

Walker  in  reply.  The  defendant  cannot  rebut  tiie  presumption 
that  the  father  bought  the  land  in  the  interest  of  the  son  by 
shovring  that  the  father  knovringly  acted  in  violation  of  the 
principle  of  the  Act.  Daniell  v.  Wallace  (3)  was  really 
decided  simply  on  the  ground  of  fraud.  As  to  the  con- 
struction of  the  Real  Property  Act,  it  is  too  late  to  take 
that  point.  In  8empill  v.  Jarvie  (4)  the  law  was  settled. 
The  Court  held  that  the  provisions  of  the  Real  Property 
Act  giving  an  indefeasible  title  are  not  to  be  construed  in 
Equity  as  if  meaning  that,  by  registration  alone,  a  man  is 
enabled  to  get  rid  of  equities  residing  in  himself  personally 
in  relation  to  the  very  property  in  respect  of  which  he  gets 
himself  registered.  Phillips  v.  M'Lachlan  (2)  was  decided 
in  a  court  of  law.  Here  we  are  in  equity.  In  ejectment,  no 
doubt,  the  holder  of  the  certificate  may  succeed,  and  next  day  be 
made  in  this  court  to  transfer  to  another  person.  Then  it  is 
said  that  there  is  here  no  equity  to  be  enforced.  Suppose,  for 
the  sake  of  argument,  that  the  transfer  by  the  infant  to  the 
defendant    was    only  voidable    on    his    coming    of     age— not 

(1)    26  Vie.  No.  9,    sec.   12:— All  be   subject  to  the  promioiu  of  this 

waste  lands,  and  all  lands  set  apart  Act. 
for  public    purposes^   remaining   on-        (2)  5  N.S.W.  L.B.  168. 
alienated  from  the  Crown  on  the  daj        (3)  2  N.S.W.  L.B.  £q.  20. 
on  which  this  Act  shall    come    into        (4)  6  S.C.B.  Eq.  68. 
operation,  shall,  when  alienated  in  fee. 
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absolutely  void — ^the  fact  of  the  defendant  getting  a  grant  in        1885. 
the  meantime  coold  not  be  set  up  against  the  plaintiff^  the  grant       Hall 
having  been  got  by  the  suppression  of  a  fact  which,  if  known  to      Lodbb. 
the  officials,  would  inevitably  have  prevented  the  defendant  from 
getting  the  grant.      Obviously,  he  must  have  led  or  allowed  the 
Crown  to  assume  the  competency  of  the  transfer ;  how  can  he  say 
that  this  is  not  a  case  of  fraud,  raising  a  personal  equity  against 
himself  in  favour  of  the  plaintiff  ? 

Sib  W.  Manning  (Primary  Judge) .  I  am  of  opinion  that  the  case  jToimim^^P.  J. 
is  sufficiently  raised  upon  the  pleadings  to  enable  me  to  decide. 
I  think  the  defendant  must  convey  to  the  plaintiff ;  and  whether 
we  take  it  that  the  transfer  by  notification  in  1877  was  void  or 
voidable,  it  was  inoperative,  though  capable  of  being  made  good 
by  subsequent  ratification.  I  think,  also,  that  there  is  no 
resulting  trust  to  the  father.  And  I  take  this  opportunity  to 
withdraw  an  observation  made  by  me  in  Stephen  v.  Stalltcorthy 
(!)•  By  placing  too  much  reliance  upon  the  dictum  of  the 
Privy  Council  in  the  case  of  Barton  v.  Muvr  (2),  I  was  led  to 
say  that  there  was  a  resulting  trust  in  Stallworthy's  case,  but  I 
now  see  that  his  Honour  the  Chief  Jtutice  was  right  when  he 
said  there  was  not.  I  now  consider  that  there  can  be  no  resulting 
trust  in  a  case  like  this.  That,  however,  is  not  the  main  ground 
for  my  decision  in  the  case.  I  have  considered  the  terms  of  the 
Act  that  no  person  should  take  up  more  than  320  acres ;  and 
w^hen  the  plaintiffs  &ther  could  not  take  up  any  more  than  that 
area  for  himself,  he  did  so  on  behalf  of  his  children;  but 
he  cannot  be  afterwards  heard  to  say  that  he  took  up  this 
land  on  behalf  of  himself.  The  right  of  selection  is  the 
personal  right  of  the  infant ;  and  though  exercised  by  the  hand- 
writing of  the  fother,  and  the  payment  by  him  of  the  deposit, 
the  right  to  select  and  the  obligation  to  reside  were  in  the  child  ; 
the  one  could  not  be  claimed,  nor  the  other  exercised  by  anybody 
else.  The  Real  Property  Act  does  not  deprive  the  plaintiff  of  the 
right  to  go  behind  the  certificate  of  title  in  a  case  of  personal 
equity.  I  think  there  was  such  a  personal  equity  in  the  plaintiff, 
on  the  general  ground  that  the  defendant  knew  of  the  infancy  of 

(1)  2  K«S«W.  UB.  £q«  65.  (2)  LJEU  6  P.C.  134» 

N«S.W JL»  VoL  VII.,  Eq.  D 
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^^j___  *^®  plaintiff  at  the  time  of  the  selection,  and  at  the  time  of  the 

Hall  alienation;  and  before  the  plaintifiE  had  time  to  repudiate  the 
LoD«B.      transfer  on  coming  of  age,  the  defendant  got  the  grant  by  a 

Manning,'?,^,  tacit  suppression  of  nonage.  The  fact  that  the  defendant  had 
obtained  the  grant  while  the  plaintiff  was  under  age  does  not 
prevent  the  matter  being  dealt  with  by  the  Court  now  that  the 
plaintiff  has  attained  his  majority ;  and  the  defendant  is  there- 
fore in  no  better  position  in  that  respect  than  if  he  had  no  grant 
at  all.  I  decree,  therefore,  that  the  plaintiff  is  entitled,  and  that 
the  defendant  must  convey  to  him.  The  decree  will  go  with 
costs  of  suit.  But  (and  this  is  not  denied)  the  plaintiff  will  be 
bound  to  pay  to  the  defendant  the  amount  expended  by  the 
defendant  for  interest,  and  the  balance  of  the  purchase  money 
due  to  the  Crown,  and  interest  at  5  per  cent.,  which  would  other- 
wise have  been  payable  to  the  Crown  on  the  said  balance  of 
purchase  money. 

Solicitor  for  plaintiff :  Sahoey. 
Solicitors  for  defendant :  Abbott  ^  Allen. 


p,  J,  BUSSELL  V.  MIJNBOE. 

pTacaM—BiaYi^  proceedingB^-Coniemporaneous  twit  in  another  eoUmy, 
1886. 


~ZZ A  suit  was  commenced  here  to  set  aside  a  contract  for  the  tale  of  land  near 

^^  Briflbant  in  Qneensland.    After  the  statement  of  claim  was  filed,  a  suit  was 

commenced  in  Queen slaod,  by  the  defendant  in  the  suit  here  and  others  against 
the  plaintiff  here,  for  specific  performance  of  the  same  contract.  It  appeared 
that  the  suit  in  Queensland  would  shortly  come  on  for  hearing. 

Held,  that  the  Court  had  jurisdiction  to  stay  the  proceedings  here,  until  (he 
suit  in  Queensland  had  been  heard. 

Motion  on  behalf  of  the  defendant  for  a  stay  of  proceedings 
till  a  suit  in  Queensland  between  the  same  parties,  and  arising 
out  of  the  same  subject  matter,  should  have  been  heard  there. 

From  the  statement  of  claim  it  appeared  that  the  plaintiff, 
P.  N.  Bussell,  sought  to  set  aside  a  contract  made  with  the 
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defendant,  George  Munroe^  for  the  sale  of  certain  property  near       i^^e. 
Brisbane,  in  Queensland,  for  60,000Z.,  and  for  delivery  of  the     Eumbll 
contract  of  sale  for  cancellation.  Munroi. 

From  the  defendant's  affidavit  it  appeared  that  the  contract 
was  made  at  Brisbane  by  the  plaintiff's  agent  whilst  the 
plaintiff  was  in  England ;  that  the  defendant  represented  a 
syndicate ;  that  the  plaintiff's  agent  for  the  sale  was  one  of  the 
syndicate.  All  the  parties,  except  defendant,  were  resident  in 
Queensland.  A  suit  had  been  commenced  in  Brisbane  against 
the  plaintiff  by  the  syndicate  for  specific  performance,  in  which 
the  now  plaintiff  could  file  a  counter-claim  raising  all  the  questions 
in  this  suit.  The  suit  was  expected  to  be  heard  by  the  Brisbane 
Court  in  a  few  days. 

For  the  plaintiff,  an  affidavit  of  Mr.  Robert  Smith,  solicitor, 
was  read,  showing  that  the  suit  here  was  commenced  first.  One 
of  the  three  Judges  in  Queensland  was  a  plaintiff  in  the  suit 
pending  there. 

For  the  defendant,  an  affidavit  of  Mr.  Hart,  solicitor  of  the 
Supreme  Court  of  Queensland,  set  out  the  pleadings  in  the 
Queensland  Court. 

It  appeared  from  another  affidavit  filed  in  support  of  the 
summons,  that  the  appellate  Court  in  that  colony  might  be 
composed  of  two  Judges. 

A  further  affidavit  of  Mr.  R.  Smith  was  filed  to  the  effect  that 
a  telegram  had  been  received,  to  say  that  the  plaintiffs  there 
(the  syndicate)  would  not  proceed  to  hearing  during  the  present 
sittings. 

A.  H.  Simpson  {Knox  and  Oampbell  with  him)  for  the  defendant, 
in  support  of  the  motion.  It  is  a  question  for  the  discretion  of 
the  Court  :  Phosphate  Sewage  Oo.  v.  Molleson  (1).  All  the 
parties  mre  before  the  Court  in  Queensland,  and  the  great  bulk 
of  witnesses  reside  in  that  colony.  The  evidence  ought  to  be 
taken  orally^  and  not  on  commission.     [He  was  stopped.] 

Barley,  Q.C.  {Walker  with  him),  for  the  plaintiff.  There  is  no 
precedent  for  this.  The  defendant  is  resident  in  Sydney.  The 
plaintiffs  in  the  Queensland  suit  only  became  entitled  after  the 

(1)  1  App.  Cas.  780. 
D3 
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^^^'  statement  of  claim  here  was  filed.  It  would  be  a  denial  of  justice 
BusBBLL  if  the  Court  refused  to  allow  the  suit  to  proceed.  Moreover,  in 
MuNBoi.     Queensland  there  are  only  three  Judges,  and  one  of  them  is  an 

interested  party.     IPenn  v.  Lord  BaMimare  (1)  and  McHenry  v. 

Lewis  (2)  were  also  cited.] 

Manninsf.PJ.  SiR  W.  MANNING,  P.J.  I  shall  not  hesitate  to  grant  a  stay  of 
proceedings,  for  the  cases  cited  on  both  sides  show  that  this 
Court  has  the  necessary  jurisdiction  to  make  the  order,  and  that 
its  exercise  is  within  the  discretion  of  the  Court.  It  is  urged 
that  the  two  Courts  are  foreign  to  each  other,  but  this  does  not 
impair  the  power  of  either  Court  to  restrain  its  own  proceedings. 
Although  no  case  has  been  referred  to  of  concurrent  litigation  in 
England  and  America,  there  is  no  reason  why  the  English  or 
American  Court  should  not  stay  double  litigation  until  the  matter 
has  been  decided  in  one  Court.  The  Courts  of  this  colony  and 
of  Queensland  are  not  foreign  Courts  in  anjrthing  like  the  same 
sense,  but  are  both  British  colonial  Courts,  and  are  subject  to  the 
same  Court  of  Appeal,  the  Privy  Council,  and  there  is  little  doubt 
that  wherever  the  case  is  tried,  it  will  ultimately  reach  that 
highest  Court  in  the  realm.  Regarding  the  question  as  one  of 
discretion,  I  think  there  are  circumstances  which  render  it 
reasonable  and  proper  that  proceedings  should  be  stayed  here 
until  the  suit  has  been  determined  in  Queensland,  provided  that 
there  is  no  misuse  of  that  suit  or  unnecessary  delay.  I  do  not 
think  that  there  is  anything  in  the  fact  that  the  suit  in  this  colony 
was  commenced  first.  The  parties  evidently  ran  a  race,  but  the 
property  being  in  Queensland,  a  suit  for  specific  performance 
must  have  been  instituted  in  that  colony.  If  the  plaintifE  had 
chosen  to  sue  in  Queensland,  he  could  have  had  the  defendant 
served  here,  out  of  the  jurisdiction  of  Queensland,  as  has  been 
done  in  Victoria  and  elsewhere  times  out  of  number,  in  ♦he  case 
of  suits  instituted  in  this  colony.  The  plaintiff  is,  in  fact,  a 
suitor  in  Queensland,  and  may  try  the  question  here  raised  by 
filing  a  counter-claim  in  the  suit  there.  If  the  case  in  this  Court 
were  to  be  proceeded  with,  and  I  were  to  decide  against  the 
plaintiff,  the  defendant  would  still  have  to  go  to  Queensland  to 

(1)  1  Yeaey  441.  (2)  22  Ch.  D.  397. 
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get  specific  performance^  whereas  the  Court  which  hears  the        ^^^- 
Qaeensland  suit  can  determine  everything.      There  is  only  one     Bussbll 
reason  remaining  against  my  staying  the  proceedings  here,  that     Mukrob. 
is,  that  one  of  the  Judges  in  Queensland  being  an  interested  Manning^VJ, 
party,  there  will  only  be  two  Judges  there  to  sit  on  appeal.     It  is 
true  that  even  the  Lord  Chancellor  has  been  debarred  from 
sitting  on  a  case  because  he  had  an  interest  in  it,  however  remote; 
but  in  this  case  the  interested  Judge  need  not,  and  of  course 
will  not,   adjudicate.      Whether  the   Court   in   Queensland  as 
constituted  by  the  two  remaining  Judges  should  be  unanimous, 
or  whether  the  matter  should  have  to  be  decided  there  by  the 
casting  vote  of  the  Chief  Justice,  as  thrown  out,  the  probability 
is  that  the  Privy  Council  will  have  to  determine  the  matter  in 
the  end.      I  therefore   make   the   order   in  the  terms  of  the 
summons,  with  costs. 

Darley,  Q.C.,  asked  that  the  stay  of  proceedings  should  be 
made  conditional  upon  the  defendant  obtaining  the  consent  of 
his  co-plaintiffs  in  Queensland  to  an  amendment  of  the  pleadings 
filed  in  that  Court. 

SiE  W.  Manning,  P.J.     The  Court  in   Queensland   is  quite  Manning,^ J. 
competent  to  look  after  that. 

Application  granted. 

Solicitors  for  the  plaintiff :  Norton  Sf  Co. 
Solicitor  for  the  defendant :  Allen  ^  Allen. 


MITCHELL  AMD  Othbbs  v,  HAKNELL  and  Otuvbs.  P.  J. 

CtmvertUm—Bedl  Estate  of  Intestates  Distribution  Act  (26  Vic,  No.  20)—'Ne9t  of         .gg- 
kin  takes  as  realty — Duty  of  administrator. 


The  Real  Estate  of  Intestates  Distributvm  Act  (26  Vic.  No.  20)  alters  the 
succession  by  sabstittitiiigf  the  next  of  kin  for  the  heir,  but  does  not  operate  to 
oonyert  realty  into  personalty. 

Therefore,  when  real  estate  desoends  to  a  married  woman  as  next  of  kin 
under  an  intestacy  since  that  Act,  she  takes  it  as  realty,  and«  on  her  dying 


Nov.  20. 
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1885.         intestate,  it  descends  to  her  children  as  her  next  of  kin,  and  not  to  her  husband 
'  juTB  mariti. 

An  administrator  has  no  right  to  sell  realty^  when  all  the  debts  of  the 


Mitchell 


V. 


Hannbll.     deceased  are  paid,  except  by  consent  of  all  the  next  of  kin. 

This  was  a  special  case^  arising  out  of  the  administration  of 
the  estate  of  the  late  Mary  Ann  Sophia  Hannell^  who  had 
died  intestate^  possessed  of  real  estate^  and  the  main 
point  for  decision  was  whether  the  Real  Estate  of  Irdestates 
Distribution  Act  (26  Vic.  No.  20)  operated  to  convert  real  estate 
into  personalty.  It  appeared  that  Mrs.  Mitchell^  one  of  tlie 
daughters  of  the  deceased,  died  twelve  days  after  her  mother, 
leaving  her  husband  (the  plaintiff^  E.  A.  Mitchell)  and  a  son  (the 
infant  defendant^  Oswald  Mitchell).  If  the  land  were  converted 
by  the  statute  into  personalty,  Mrs.  Mitchell's  share  would  pass 
to  her  husband  jure  mariti;  whereas,  if  it  remained  real  estate, 
it  would  descend  to  her  personal  representative  upon  trust  for 
her  next  of  kin — i.e.,  the  son. 

A,  H.  Simpson  and  Idngen,  for  the  plaintiffs. 

Darlsy,  Q.C.,  and  0.  J.  Manning,  for  the  defendants. 

A.  H.  Simpson,  for  the  plaintiffs,  contended  that  the  statute 
converted  the  property  into  personalty,  and  in  ordinary  cases 
directed  or  contemplated  as  necessary  a  sale  of  the  land.  If 
sec.  2  had  stopped  at  the  end  of  the  first  clause,  a  husband 
would  have  been  entitled  to  the  deceased  wife's  real  estate 
absolutely  ;  but  the  latter  clauses  prevented  this  by  providing* 
that  he  should  take  no  greater  interest  than  a  tenancy  by 
courtesy.  That  clause  did  not  limit  the  interest  of  a  husband 
or  wife  in  any  other  case.  A  daughter  of  a  deceased  intestate, 
therefore,  took  her  share  of  the  land  as  personalty;  and  if  she 
died  before  the  estate  was  administered,  her  interest,  being 
personalty,  would  pass  to  her  husband.  He  cited  Re  Garvell  (1) ; 
R.  V.  Dickson  (2) ;  Smith  v.  Kearney  (3).  In  the  latter  case  a 
married  woman  took  a  share  as  next  of  kin  in  the  real  estate  of 
a  deceased  brother.     She  made  a  will  with  her  husband's  assent, 

(1)  3  S.C.E.  354.  (2)  8  S.C.R.  7. 

(8)  S.M.H.,  Sept.  29, 1888. 
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and  Faticett,  J.,  held  that  the  interest,  being  personalty,  passed  __}^' 
bj  the  will.  MiTCHXLL 


Lingen  followed  on  the  same  side,  and  submitted  that  the 
plaintiffs  were  right  in  the  view  they  took  that  the  property 
passed  as  personalty,  and  did  not  resume  the  character  of  realty 
until  it  reached  the  next  of  kin  by  conveyance.  If  they  were 
erroneous  in  their  opinion  they  had  erred  in  very  good  company, 
and  were  supported  by  weighty  dic^a  in  the  cases  which  had  been 
cited.  The  language  of  the  Judges  in  these  cases  had  followed  the 
language  of  the  Act.  There  was  no  doubt  that  the  language  of 
the  Act  was  not  clear,  but  it  must  not  be  forgotten  that  the  Act 
was  intended  to  make  a  revolution  in  the  law  as  to  succession. 
The  phrase  ''  next  of  kin"  did  not  occur  in  the  Act. 

Darley,  Q.O.,  for  the  defendants.  There  was  nothing  in  the 
Act  which  necessitated  a  sale.  A  sale  was  contemplated  rather 
as  an  exception  and  not  as  the  rule.  The  proviso  to  sec.  2 
contained  the  words  "  in  case  of  sale.''  So  sec.  3  provided  for 
'^  letting  and  management  until  sales.''  If  the  debts  were  all 
paid,  the  next  of  kin  were  entitled  to  have  the  intestate's 
chattels  real  handed  over  to  them  as  real  estate.  In  Bradley 
V.  Flood  (1),  the  administrator  was  ordered  to  convey  to 
one  of  the  next  of  kin  the  legal  estate  of  her  share  of  the 
chattels  real.  Here,  then,  the  next  of  kin  might  require  the  real 
estate  to  be  handed  over  in  the  condition  of  realty.  Husbands 
and  wives  were  not  next  of  kin  to  each  other.  Here  the 
wife,  being  entitled  as  next  of  kin  to  her  mother,  could 
have  demanded  a  transfer.  Immediately  on  transfer  it  would 
become  the  property  of  the  wife  as  real  estate.  In  her  hands 
it  was  real  estate.  As  such  it  did  not  pass  to  the  husband  jure 
mariti.  In  Smith  v.  Kearney  (2)  the  case  was  different.  In 
that  case  there  was  a  will  of  the  wife  in  favour  of  the  husband. 
Fa^ieett,  J.,  said  that  the  realty  passed  to  Mrs.  Eraser  on  the 
death  of  her  brother  intestate  as  chattel  real  estate. 

[Thb  PfiiMABT  Judge.  But  on  its  reaching  her,  did  it  not 
become  at  once  real  estate  in  her  hands  f] 

(1)  16  Ir.  Chan.  286.  (2)  S*  M.  H.  29  Sept.,  1888. 
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1886.  The  next  of  kin  had  a  right  to  demand  the  realty  to  be  handed 

Mitchell    over  as  real  estate.     The  husband  could  not  make  such  a  demand. 

V, 

Hannxll. 

0.  J.  Manning  followed  on  the  same  side^  and  suggested  as  a 

test  the  case  of  a  daughter  alive  but  married.     Would  it  be  the 

duty  of  the  administrator  to  convey  to  her  or  to  her  husband  ? 

If  to  her,  the  land  would  be  vested  in  her  in  the  ordinary  way  in 

which  real  estate  vests  in  a  married  woman ;  and  until  transfer 

the   administrator   would   hold   in    trust    for   her   as    next   of 

kin.      If    she    wanted    to  part  with  it,  she  would    have    to 

acknowledge    the    deed.       It    was    said    that    there    was    a 

trust  for  sale   here.     In  Franks  v.  Bolland  (1)  the  property 

was  expressly  devised   on    trust  for  sale  and  for  immediate 

division  of  proceeds  among  testator's  children,  two  of  whom 

were  married  women ;  and  it  was  contended  that  it  operated  as  a 

conversion  into  personalty,  and  that  the  husband  could  give  a 

good  discharge ;  but  the  Court  held  that  a  conveyance  by  the 

wife  with  her  acknowledgment  was  necessary,  and  that  the 

husband  could  not  act  alone. 

A.  H.  Simpson  in  reply.  The  contention  of  the  other  side  was 
that  the  Act  gave  the  property  to  the  next  of  kin  instead  of  to 
the  heir,  but  it  was  remarkable  that  the  words  "  next  of  kin'' 
were  not  mentioned  in  the  Act.  His  contention  was  that  the 
Act  made  the  land  disposable  as  personal  assets,  and  the  logical 
consequences  of  such  enactment  must  be  followed. 

Manning,^,!,  SiB  W.  MANNING  (Primary  Judge).  I  am  of  opinion  that 
in  the  lands  of  her  intestate  mother,  the  husband  does  not 
take  his  wife's  share  as  personalty  jiMre  mariti,  but  that 
the  wife  is  entitled  to  it  in  the  form  of  real  estate.  There 
is  no  obligation  to  sell,  seeing  that  there  are  no  debts  to 
be  paid ;  and  in  my  opinion,  there  can  be  no  right  to  sell 
unless  there  are  debts.  There  may  be  the  power  to  sell  if  the 
parties  interested  agree,  but  otherwise  the  next  of  kin  are 
entitled  to  have  the  property  transferred  to  them  in  its  existing 
condition :  Franks  v.  Bolland  (1)  seems  to  be  in  point.     Smith 

(1)  L.E.  8  Ch.  App.  717. 
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V.  Kearney  (1),  no  donbt^  is  against  this  view,  but  I  do  not  see        ^^^ 
from  tho  report  that  the  question  was  argued  or  any  authorities    Mitchbll 
cited  on  the  point ;  and  the  facts  are  different  in  some  material    hankul. 
respects ;  although  it  may  be — ^I  do  not  say  it  is  so — that  the  lfaiMi»iiy,P.J. 
logical  consequences  of  the  difference  of  facts  might  not  be 
essentially  different.     But,  whatever  that  decision,  I,  if  it  be  at 
variance  with  my  view,  find  myself  unable  (with  the  greatest 
respect)  to  follow  it  as  an  authority  for  the  position  claimed  by 
the  plaintiff;  and  without  anticipating  what  may  be  the  result  of 
an  appeal,  I  must  hold  with  the  defendant. 

The  Act  (26  Vic.  No.  20)  has  always  been  understood  by  me  to 
alter  the  succession  only — by  abolishing  the  law  of  primogeniture, 
and  substituting  all  the  next  of  kin  in  equal  degree  for  the  heir 
at  Common  Law ;  and  I  have  no  doubt  such  was  the  main  object 
of  the  Legislature,  not  only  from  a  historical  point  of  view,  but 
also  from  the  general  tenor  of  the  Act  and  its  terms,  imperfect 
as  they  are  in  many  respects.     The  short  title,  "  Real  Estate  of 
Intestates  Distribution  Act,"  and  the  preamble,  "  Whereas  it  is 
expedient   to  alter  the  law  relating  to  the  succession  to  real 
estate  in  cases  of  intestacy,''  both  bear  out  this  view.     And  the 
words  '^chattel  real"  in  the  first  clause,  the  word  "disposable," 
and  the  reservations  and  limitations  of  the  rights  of  husbands 
and  wives  as  in  real  estate,  and  the  words  "  in  case  of  the  sale, 
Ac,"  in  the  2nd  section,  and  the  fact  that  the  3rd,  4th,  and  5th 
sections  all  speak  of  real  estate,  and  deal  with  the  property  as 
such — appear  to  indicate  the  preservation  of  the  character  of 
real  estate  for  those  intended  to  be  ^'beneficially  interested"  (as 
mentioned  in  the  3rd  section)  ;  that  is  to  say,  the  next  of  kin 
in  equal  distribution  in  lieu  of  the  heir  according  to  the  old  law. 
The  administrator  is  only  an  officer  of  the  Court  appointed  for 
the  purpose  of  payiog  debts    and  for  distribution ;  and  such 
distribution  is  subject  to  general  equity,  and  by  the  terms  of  the 
Act  (especially  the  3rd  section)  there  is  a  clear  equity  in  the 
real  estate  in  favour  of  the  persons  entitled  in  distribution ;  and 
such  persons  undoubtedly  are  the  next  of  kin,  and,  as  I  think, 
by  way  of  substitution  for  the  line  by  primogeniture. 

(1)  S.  M.  H.  29  Sept.,  1883. 
N.S.W.H.,  Vol.  VIT.,  Eq.  E 
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1885.  In  this  case,  as  in  any  other  of  equitable,  beneficial  right, 

MiTCHBLL    where  the  real  estate  is  unsold,  and  there  are  no  debts,  the  Court 

Hannkll.    ^^^^f  ^^  ^^®  instance  of  the  parties  interested — that  is,  the  next 

Manmng,VJ.  of  kin — restrain  a  sale,  and  will  direct  a  conveyance  of  the  real 

estate  as  such  to  the  next  of  kin. 

Therefore,  the  administrator  takes  and  holds  snbject  to  that 
equity  and  right,  and  must  not  deal  with  it  as  personalty.  He 
has  absolutely  no  right  to  sell  without  consent,  after  the  payment 
of  all  debts.  I  think,  therefore,  the  share  of  the  wife  vested  in 
her,  so  far  clothed  with  the  character  of  real  estate,  is  not  to  be 
capable  of  passing  to  the  husband  by  act  of  law — to  say  nothing 
of  the  questions,  which  have  not  been  discussed,  as  to  whether  the 
right  might  not  partake  of  the  nature  of  a  chose  in  action  if  it 
be  personalty,  and  whether  it  would  not  be  subject  to  an  equity 
of  settlement,  taking  from  the  right  the  character  of  pure 
personalty.  This  latter  question  could  not  arise  in  this  particular 
case  because  of  the  death  of  the  wife  and  the  survival  of  the 
husband ;  but  both  the  questions  might  illustrate  the  general 
point,  apart  from  considerations  appropriate  only  to  this  particular 
case.  The  costs  will  be  paid  out  of  the  estate  as  between 
attorney  and  client. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs:  Pigott  ^  Trickett,  for  R,  D.  Fitzgerald 
(Muswellbrook) . 

Solicitors  for  defendants :  Ellis  8f  Makinson,  for  H.  /.  Brown 
(Newcastle; . 


Pbivt  WENTWORTH  v.  HUMPHREY. 

Council.  _ 

Real  Estate  of  Intestates   Distrihution  Act  of  1862  (26  Vic.  No.  20)— Bastard— 

jggg  Curator  of  Intestate  Estates — Specific  performance. 

JuU/2A  ^®   '^^  Estate  of  Intestates  Distribution  Act  of   1862   (26  Vic.    No.  20) 

applies  to  all  land  without  distinction,  and  is  not  prevented  by  the  prerogative 
of  the  Crown  from  applying  in  cases  in  which  the  Crown  is  interested. 

The  curator  of  intestate  estates  administering  the  property  of  a  bastard  can 
give  a  good  title,  and  is  entitled  to  get  in  any  outstanding  legal  estate. 
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Privy  CoTincil  appeal  from  a  decision  of  the  Supreme  Court  (1 ) .        i^^- 

The  suit,  which  was  for  specific  performance,  was  tried  before  Wbntwobth 
Faucett,  J.    (^.P.J.),  on  the  17th  and  18th  November,   1883.   humphkey. 
The  facts  are  fully  stated  in  the  first  portion  of  his  written       Privy 
judgment,  already  reported  (1).  ^^^^  ' 

A  decree  in  the  plaintiff's  favour  was  reversed  on  appeal  to 
the  Pull  Court.  (Sir  J.  Martin,  C.  J.,  and  Sir  G.  Innes,  J. ; 
Windeyer,  J.,  dissentient e.) 

On  the  24th  July,  1886,  the  Lords  of  the  Judicial  Com- 
mittee of  the  Privy  Council  reversed  the  decision  of  the 
Supreme  Court,  and  restored  the  decree  of  Faucett y  J.  (Acting 

P.J.). 

Present :  Lord  Watson,  Lord  Hobhouse,  Sir  Barnes  Peacock, 
Sib  Richard  Couch. 

Judgment : — This  is  a  suit  for  specific  performance  of  a  contract 
by  which  the  plaintiff  agreed  to  sell  and  the  defendant  to  buy 
certain  lands  in  the  city  of  Sydney.  The  defendant,  who  is  the 
present  respondent,  objects  to  the  plaintiff's  title  as  insufficient. 
The  governing  question  is  whether  on  the  death  of  one  Abraham 
Elias,  who  was  absolutely  entitled  to  the  property,  it  was  to  be 
treated  as  of  the  nature  of  a  freehold  or  as  a  chattel  real.  If  the 
latter,  the  plaintiff  has  purchased  it  of  the  legal  personal 
representative  of  Abraham  Elias,  and,  subject  to  any  prior 
interests,  has  an  indisputable  title. 

This  question  turns  on  the  construction  of  the  colonial 
statute  called  the  Real  Estate  of  Intestates  Distribution  Act, 
1862.  The  preamble  of  the  Act  runs  thus:  "Whereas  it  is 
expedient  to  alter  the  law  relating  to  the  succession  to  real 
estate  in  cases  of  intestacy.'*  The  operative  part  of  the  Act 
material  for  the  present  purpose  consists  of  section  1,  and 
the  first  sentence  of  section  2.  They  are  as  follows  : — "  1. 
Prom  and  after  the  passing  of  this  Act,  all  land  wbich,  by 
the  operation  of  the  law  relating  to  real  property  now  in  force, 
would,  upon  the  death  of  the  owner  intestate  in  respect  of 
such  land,  pass  to  his  heir-at-law,  shall  instead  thereof  pass 
to  and  become  vested  in  his  personal  representatives  in  like 
manner  as  is  now  the  case  with  chattel  real  property.  2.  Lands 
(1)  6  N.S.W.  L.R.  Eq  1. 
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1886.        held  in  trust  or  by  way  of  mortgage  passing  under  this  Act  shall 

WiNTwoBTH  be  subject  to  the  same  trusts  and  equities  as  the  same  would  have 

HuKPHBXT.  ^^^^  subject  to  if  they  had  descended  to  the  heir;  and  all  other 

Privy       lands  so  passing  shall  be  included  by  the  administrator  in  his 

C<ywnci .      inyentory  and  account^  and  be  disposable  in  like  manner  as  other 

personal  assets^  without  distinction  as  to  order  of  application  for 

peyment  of  debts  or  otherwise/' 

The  property  in  question  was  devised  in  the  year  1856  to 
Harriet  Elias  for  life,  with  remainder  to  Abraham  Elias,  son 
of  Rosetta  Elias,  and  his  heirs.  In  the  year  1877  Harriet 
Elias  died,  and  the  remainder  to  Abraham  fell  into  possession. 
But  he  had  died  in  the  year  1865,  at  the  age  of  20  years.  It 
has  been  the  subject  of  a  great  deal  of  dispute  whether 
there  has  been  any  sufficient  proof  that  he  died  unmarried, 
and  without  issue,  but  it  is  not  a  material  question.  He 
was  certainly  a  bastard,  and  had  no  next  of  kin  to  him  in  the 
colony.  His  personal  estate,  therefore,  fell  within  the  provisions 
of  the  Act  11  Vic.  No.  24;  and  on  the  12th  April,  1877,  the 
Supreme  Court  made  an  order  empowering  Mr.  Slattery,  the 
curator  of  intestate  estates,  to  collect,  manage,  and  administer 
the  estate  of  Abraham.  Slattery,  treating  the  property  now  in 
question  as  subject  to  his  administration,  sold  it  by  auction,  and 
on  the  18th  July,  1878,  conveyed  it  to  the  appellant,  who  had 
bought  it  at  the  auction  for  the  sum  of  7569Z.  This  sum  was 
paid  into  Court  to  the  account  of  the  estate,  and  after  payment 
of  the  expenses  the  balance  was  paid  out  to  Bosetta  Elias,  the 
mother  of  Abraham,  in  whose  favour  the  Governor  and  Council 
of  the  colony  had,  under  the  advice  of  the  Attorney-Greneral  and 
the  Minister  of  Justice,  waived  the  claims  of  the  Crown.  The 
appellant  bought  up  an  annuity  charged  upon  the  property  in 
favour  of  Bosetta,  and  so  became  complete  owner  of  the  property, 
if  Slattery  had  the  right  to  sell  it. 

The  case  was  heard  before  Mr.  Justice  Faiicett,  who  considered 
that  the  appellant  was  bound  to  get  in  a  legal  fee-simple  vested 
in  one  John  Beeson  or  his  heir,  and  also  a  charge  created  in  favour 
of  a  Mr.  Plomer.  This  having  been  done,  the  cause  came  on  for 
further  hearing,  and  Mr.  Justice  Faucett  made  his  final  order, 
decreeing  specific  performance,  and  giving  certain  directions  as 
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to  the  purchase  money  in  accordance  with  the  contnvct.      He        ^^^' 
rested  his  decree  on  the  conclusions  that  it  was   proved  that  Wbntwobtm 
Abraham  Elias  died  intestate  and  unmarried,  tliat  his  estate  did  Humphbbt. 
not  escheat  to  the  Crown,  and  that  the  Crown,  having  a  right  to        PHey 
his  property  as  uUimtis  haBrea^  had  formally  waived  all   right      ^^^***^^- 
thereto^  and  that  the  curator  of  intestate  estates  had  power  to    ' 
sell  and  convey. 

The  defendant  appealed  from  this  decree  to  the  Full  Court,  who 
were  of  opinion  that  on  the  grounds  assigned  by  Mr.  Justice 
Faucett  the  title  was  not  such  as  could  be  forced  on  an  unwilling 
purchaser.  The  case  was  re-heard  upon  the  sole  question  whether 
Slattery  could  make  a  good  title,  when  Sir  James  Martin,  C.  J., 
and  Mr.  Justice  Innea  thought  that  he  could  not,  and  Mr.  Justice 
Windeyer  that  he  could,  although  the  last-mentioned  learned 
Judge  still  considered  that  the  title  was  too  doubtful  to  be  forced 
upon  an  unwilling  purchaser.  The  result  was  that  the  decree  of 
Mr.  Justice  Faucett  was  reversed,  and  the  suit  dismissed  witk 
costs.     That  is  the  decree  now  appealed  from. 

Their  Lordships  are  of  opinion  that  the  intention  of  the  Act 
of  1862  was  to  introduce  a  new  rule  of  succession  to  real  estate^ 
and  to  enact  that  in  cases  of  intestacy  it  should  be  administered 
and  should  devolve  precisely  as  chattels  real  did  before.  The 
reasons  for  such  a  change  are  well  known,  and  need  not  be 
recapitulated  here.  One  of  them  clearly  appears  on  the  face 
of  the  statute  to  be  the  payment  of  the  intestate's  debts, 
and  that  is  the  reason  which  must  apply  to  all  intestates,  and 
not  merely  to  those  who  happen  to  leave  an  heir-at-law.  The 
words  used  to  effect  the  object  are  not  quite  complete,  and 
something  must  be  implied  to  give  them  a  full  meaning.  The 
Supreme  Court  has  read  them  as  meaning  that  the  change  of  law 
is  to  take  place  only  in  those  cases  in  which  the  dead  owner 
actually  leaves  an  heir  to  take  his  property.  Their  Lordships 
consider  it  quite  as  consistent  with  the  grammar  of  the  sentence 
to  read  it  as  meaning  that  the  change  is  to  take  place  whenever 
the  intestate  leaves  property  which,  by  force  of  the  old  law,  would 
go  to  his  heir  if  he  had  one.  To  express  the  same  thing  another 
way,  they  think  that  the  words  used  are  meant  to  describe  the 
kind  of  property  which  is  tor  the  future  to  be  treated  as  a  chattel 
H.8.WJL,T«LTIL,Xq.  F 
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^^^'       real,  and  not  any  particular  state  of  an  individual  intestate's 
WiNTwoBTH  family. 

HuMPHBBY.  ^^  reason  is  assigned  for  the  narrower  construction,  except 
Privy  that  the  wider  one  disturbs  the  rights  of  the  Crown,  who  is 
^'^**^  '  interested  when  there  is  no  heir.  There  is  no  doubt  that,  owing 
to  this  change  of  law,  the  position  of  the  Crown  is  changed  in 
the  cases  in  which  there  is  no  heir.  The  Crown  might  lose  in  some 
cases  and  gain  in  others.  In  the  present  case  it  would  be  a 
gainer,  because  if  the  property  is  to  be  treated  as  under  the 
old  law,  the  Crown  would  take  nothing  on  account  of 
the  legal  estate  outstanding  in  Beeson.  But  their  Lordships 
are  of  opinion,  first,  that  this  general  change  of  the  law  of 
succession  to  property,  founded  on  reasons  applicable  to  all  cases 
alike,  is  not  prevented  by  the  prerogative  of  the  Crown  from 
applying  to  the  cases  in  which,  by  accidental  circumstances,  the 
Crown  is  found  to  be  a  party  interested;  and,  secondly,  that  the 
intention  to  abstain  from  touching  cases  in  which  the  Crown 
happens  to  be  interested  is  not  to  be  imputed  to  the  framers  of 
the  statute. 

The  inconvenience  of  the  limit  which  the  decision  under 
appeal  places  on  the  statute  is  very  serious,  especially  in  those 
cases  in  which  it  is  desirable  to  apply  the  machinery  of  the 
11  Vic.  No.  24.  It  would  be  necessary  in  every  case  to  abstain 
from  action  until  it  had  been  ascertained  whether  the  deceased 
owner  had  or  had  not  left  an  heir,  an  inquiry  which  is  often  a 
long  and  difficult  one.  Arguments  ab  incon/venierUi  must  be  used 
with  great  reserve  when  they  are  opposed  to  the  grammar  of  a 
statute,  but  are  of  great  weight  in  determining  between  two 
constructions,  each  consistent  with  the  grammar.  - 

The  only  other  point  made  in  the  argument  which  their 
Lordships  think  it  necessary  to  notice  now  relates  to  the 
outstanding  legal  estate  of  Beeson.  That  has  been  got  in,  not 
by  conveyance  from  his  heir,  but  by  vesting  order  under  the 
Trustee  Act  of  1852.  It  is  said  that  the  order  was  inoperative, 
because,  there  being  no  ceatid  que  trust,  Beeson's  heir  was  not  a 
trustee;  but  that  Beeson  and  his  heirs  were  bare  trustees  is  clear. 
It  might  be  that  under  the  old  law  they  could  have  retained  their 
estate  because  there  was  no  hand  to  take  it  away  from  them. 


COWMXI, 
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But  as  the  property  is  subject  to  the  Act  of  1862,  Slattery  was        1886. 
clearly  entitled  to  have  the  legal  estate  got  in  for  the  purpose  of  Wbntwobth 
administration^  and  that  right  he  has  passed  to  the  appellant.         Humfhbet. 

Their  Lordships  consider  that  the  Pull  Court  should  have  .  PHvy 
dismissed  with  costs  the  appeal  from  Mr.  Justice  FaucetVs 
decree^  and  that  should  now  be  done.  The  declarations 
contained  in  that  decree  with  respect  to  Abraham  Elias,  and  to 
the  interests  of  the  Crown,  are  not  necessary,  and  perhaps  not 
sufficient  to  support  it,  and  their  Lordships  would  not  make 
them  if  they  were  dealing  with  the  matter  de  novo.  But  it  also 
contains  the  declaration  that  Slattery  had  power  to  sell  and 
convey,  which  their  Lordships  consider  to  be  the  true  foundation 
of  the  decree.  It  is  not  worth  while  to  alter  it  by  expunging 
the  useless  matter.  Their  Lordships  do  not  know  what  has  been 
done  with  the  deposit  of  50001.  made  by  respondent,  and  it  may 
have  become  necessary  to  follow  a  course  different  from  that 
directed  by  Mr.  Justice  Faucett  with  regard  to  that  deposit,  and 
to  the  payment  of  the  residue  of  the  purchase  money.  But  they 
conceive  that  it  will  be  sufficient  if  Her  Majesty  directs  that  Mr. 
Justice  FauLcett^a  decree  shall  be  restored,  and  that  the  Courts 
below  shall  make  such  further  orders  as  are  necessary,  if  any  are 
so,  for  the  proper  payment  of  the  purchase  money.  They  will 
humbly  advise  Her  Majesty  to  that  effect.  The  respondent 
must  pay  the  costs  of  the  appeal. 


JOHNSTON  AND  Othsbs  v,  DICKENSON  and  Othxbb.  P.  J. 

Estate  tail— Words  "  lawfully  usuin^."  ,_o^ 

In  1840,  by  a  Crown  grant,  issued  in  the  form  of  a  marriage  8ettlement>  land  "Z-  Z^ 
iraa  conveyed  to  tmiBtees  upon  trust,  &c,,  remainder  "  to  Robert  Johnston  and 
Fanny,  his  wife ;  in  case  there  shall  be  but  one  child  of  the  said  marriage,  to 
the  use  of  such  only  child,  his  or  her  heirs  and  assigns,  for  ever ;  and  in  case 
there  shall  be  more  than  one  child,  then  to  the  use  of  all  and  every  the  children 
of  the  said  marriage,  equally  to  be  divided  between  them,  share  and  share  alike, 
Off  tenants  in  eammonf  and  of  the  heirs  of  such  children  lawfully  issuing.  And  for 
default  of  such  issue  of  the  said  marriage,  or  being  such,  if  all  shall  die  in  the 
lifetime  of  the  said  Bobert  Johnston  and  Fanny,  his  wife,  or  of  the  survivor  of 
them,  then  to  and  for  such  uses,  intents,  and  purposes,"  &c. 

Meld,  that  the  original  children  took  estates  tail  in  common. 

F  2 
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1886.  On  a  previous  occasion  (Oct.  28)  an  order  for  sale  was  made 

Johnston    in  this  suit,  and  the  following  question  of  law  was  reserved  for 

Dickinson,  argument:    namely,  whether  the  words  ^Hawfully  issuing/'  in 

the  deed  of  giunt,  cut  down  what  would  otherwise  be  an  estate 

in  fee  to  an  estate  in  tail,  or  whether  the  words  were  a  mere 

surplusage. 

In  the  year  1840  a  Grown  grant  was  issued  in  the  then  not 
unusual  form  of  a  marriage  settlement.  The  words  material  to 
the  argument  are  contained  in  the  head-note. 

0.  J,  Manning,  for  the  plaintiffs.  The  estate  is  not  cut  down 
to  an  estate  ta.il  by  the  words  ^^  lawfully  issuing '' :  Idle  v. 
Cook  (1).  In  Olivant  v.  Wright  (2)  the  words  '' without  leaving 
issue ''  were  held  to  give  the  fee.  EVphinstone  (Interpretation 
of  Deeds,  Rule  85,  p.  250)  says :  "  Of  course  the  context  may 
show  that  the  issue  is  to  proceed  from  a  specified  body^ 
so  as  to  cut  down  the  fee  to  an  estate  tail/'  but  in 
a  note  to  Beresford*8  Case  (3),  on  which  the  other  side 
will  rely,  it  is  said,  that  it  ^'can  hardly  be  cited  as  an 
authority  unless  a  deed  of  uses  should  happen  to  be  penned 
exactly  in  the  same  words " — ^per  Willes,  C. J.,  in  Qoodright  d. 
Ooodridge  v.  Ooodridge  (4).  Secondly,  the  words  themselves  do 
not  create  an  estate  tail :  Olivant  v.  Wright  (5)  ;  Taltarum  and 
8eymor*8  cases  (6).  In  Idle  v.  Cook  (7)  Powia,  J.,  says :  "It  is 
a  constant  rule,  that,  in  every  creation  of  an  estate  tail,  it  must 
appear  of  what  body  the  persons  who  are  to  inherit  must  issue. 
.  .  .  The  words  de  or  ex  are  absolutely  necessary  to  make  an 
estate  tail."  Here  the  words  "  lawfully  issuing  "  mean  "  lawful 
heirs/'  and  must  give  the  fee  simple. 

A.  H.  Simpson,  for  Algernon  Johnston,  the  eldest  son  of  a 
deceased  child.  There  are  three  constructions  which  may  be  put 
upon  these  words  :  First — taking  the  words  '^  lawfully  issuing  " 
as  going  with  heirs  and  being  merely  equivalent  to  lawful,  i.e., 
"  the   lawful  heirs   of   such   children  /'    secondly — ^by  reading 

(1)  1  P.  Wins.  (5)  9  Ch.  D.  at  p.  660. 

(2)  9  Ch.  D.  646.  (6)  Tudor's  L.C.  on  E.P.  (3rd  Ed.) 

(3)  4  Co.  Eop.  41  (a).  750. 

(4)  Willes,  874.  (7)  1  P.  Wms.  at  p.  71. 
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"  lawfully  issuing "  as  agreeing  with  the  word  "  children,"  i.e.,        ^^^' 

and  the  heirs  of   "  lawfully  issuing  children ;"   either  of  these    Johnston 

constructions  would  give  the  fee  simple ;    thirdly — "  to  the  use  dicmnbon. 

.     .     .     of  the  children     ...     as  tenants  in  common  and  of 

the  heirs  of  such  children  lawfully  issuing"  i.e.,  lawfully  issuing 

from  the  bodies  of  such  children,  we  have  an  estate  tail.     The 

objection  to  the  first  and  second  constructions  is  that  they  make 

the  words  "  lawfully  issuing  "  absolutely  useless,  if  they  are  to 

be  read  as  simply  meaning  ''  lawful."     It  is  quite  clear  that  the 

words  were  intended  to  mean  the  issue  of  such  children,  and,  if 

so,  that  creates  an  estate  tail.     In  Beresford's  Case  (1)  the  words 

are  "  lawfully  begotten  ;"  so  here  the  words  in  Latin  would  be 

''  et  heredihus  de  liberis  legitime  exeuntihua."     In  Ooke  very  little 

stress  is  laid  upon  the  gift  over. 

[SiE  W.  Manning,  P.J.  In  Beresford's'Oase  there  was  an 
intention  to  entail  and  then  a  gift  over.] 

No.  I  am  entitled  to  say  that  on  the  words  themselves  the 
Court  thought  they  gave  an  estate  tail. 

Secondly,  as  to"  the  gift  over.  Idle  v.  Oook  (2)  does  not  help 
us.  The  word  '^  assigns  "  shows  that  it  was  clearly  a  fee  simple. 
The  words  '^  lawfully  issuing  "  import  an  estate .  tail  in  contem- 
plation. The  word  '^  issue  "  prima  facie  means  "  descendants ;  " 
but  the  context  may  show  that  it  means  '^ children"  {Mphin- 
stone,  Rule  128,  p.  320).  The  context  must  determine  whether 
you  are  to  cut  down  the  word  "  issue  "  to  mean  "  children." 

[Sir  W.  Manning,  P.J.  Supposing  that  at  the  death  of  Mr. 
and  Mrs.  Johnston  there  was  no  child,  where  would  the  property 
go?] 

If  it  is  not  in  the  gift  over  it  would  remain  in  the  Crown.  If 
there  were  only  two  children  they  could  cut  off  the  entail  and 
obtain  the  fee  simple.  The  gift  over  in  "  default  of  such  issue 
of  the  said  marriage,"  clearly  indicates  that  an  estate  tail  was 
intended.     The  question  is  which  principle  of  the  law  operates. 

(1)  4  Co.  Eep.  41  (a).  (2)  1  P.  Wins.  70. 
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^^^'  Morgan  v.  Morgan  (1),  in  which  the  words  are  ''dying  without 
J0HM8TON  issue,"  is  a  stronger  case  than  OUvant  v.  Wright  (2).  The 
Dic^NsoN.  ^<>]^ds,  "  To  the  use  of  T.,  his  heirs  and  assigns,  and  if  he  should 
die  without  issue  .  .  .  /'  were  held  to  give  T.  an  equitable 
estate  tail.  To  sum  up,  in  the  first  place  the  words  ''  lawfully 
issuing^'  must  receive  a  fair  meaning;  and,  secondly,  the  gift 
over  clearly  shows  what  the  settlor  meant,  t.e.,  the  heirs  bom  of 
the  marriage  ;  therefore  the  estate  must  be  an  estate  tail. 

Dawson,   Hubert    Manning,   and  Digby    appeared   for  other 
parties. 

Manning,^ J.      SiB  W.  Mankino,  P.J.     I  think  the  question  depends  wholly 
upon  the  words  ''and  their  heirs  lawfully  issuing,"  and  that  it  is 
not  sufficiently  affected  by  reference  to  what  is  done  in  the  event 
of   there   being  only  one  child.     I  think  it  probable  that  the 
draftsman  had  some  vague  idea  of  cross  remainders  in  the  case 
of  several   children ;   but  did  not  give  effect  to  it.     I  exclude 
from  consideration  the  gift  over,  as  applying  only  to  the  event 
of  failure  of  any  issue  of  the  original  marriage  at  the  death  of 
the   survivor   of    Mr.   and    Mrs.   Johnston.      I   go,   therefore, 
ezclusively  upon  the  words  "  as  tenants  in  common,  and  their 
heirs  lawfully  issuing."     I  think  this  means  "  descent,"  that  is, 
heirs  de  corpore  of  the  original  child  of  the  original  marriage, 
and  thus,  I  think,  cuts  the  estate  of  the  original  children  down 
to  estates  tail  in  common.     The  point  is  abstruse  and  difficult, 
and  the  case  is  not  exactly  like  any  of  the  cases  cited,  and  I 
shall  not  be  unprepared  for  a  reversal  of  my  decision.     I  lament 
that  upon  a  question  of  this  sort  I  am   alone.     In   the  other 
branch  of  the  Court,  it  would  be  argued  before  three  Judges. 
Here  I  am  alone;  thus  I  am  at  a  comparative    disadvantage. 
But  I  must  decide  to  the  best  of  my  unaided  judgment,  and 
leave  the  matter  for  rectification  on  appeal  if  I  be  wrong.    I 
have  followed  the  argument,  and  have  examined  the  cases  so 
closely  during  the  argument  that  I  do  not  see  any  probability  of 
a  better  judgment  if  I  took  time  to  consider  it ;  therefore  I  give 
my  present  opinion  as  to  the  decision  of  the  Court  at  once. 

Solicitors  :  Jones  8f  Jones,  F.  B.  Wilkinson,  Rowley  ^  Hilh. 
(1)  L.K.  10  Eq.  99.  (2)  9  Ch.  D.  646. 
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O'BOFEKE  AND  Another  v,  THE  COMMISSIONER  FOR  RAILWAYS.  P.  J- 

FUadvng — EquiiahU  injunction  to  restrain  defendant  from  setting  up  inequitable         1886. 
defence — Jurisdiction  to  order  withdrawal  of  plea  pleaded  in  Common  Law  • 


action,  ^•P*- 10. 

The  Court  of  Equity  issued  an  injunction  to  restrain  a  defendant  in  a 
Common  Law  action,  in  which  -  issue  had  been  joined,  from  setting  up  an 
inequitable  defence;  and  ordered  the  withdrawal  from  the  record  of  a  plea 
setting  up  such  defence. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants 
from  setting  up  as  a  defence  in  an  action  at  law^  in  which  the 
plaintiffs  claimed  30^0002.  for  extra  work  done^  &c.,  in  connec- 
tion with  a  certain  railway  contract^  the  fact  that  the  Engineer- 
in-Chief  for  Railways  had  not  given  to  the  plaintiffs  a  certificate 
that  the  works  had  been  completed  to  his  satisfaction^  or  that 
the  said  works  had  been  satisfactorily  performed ;  and  for  an 
order  that  a  plea  to  that  effect  be  withdrawn. 

Barley y  Q.C.,  0.  J.  Manning,  and  O^Oormor  for  the  plaintiffs. 

if.  H.  Stephen,  Q.C.,  Salomons,  Q.C.,  and  0.  B.  Stephen  for  the 
defendant. 

From  the  affidavit  of  James  McSharry^  one  of  the  plaintiffs^  it 
appeared  that  the  plaintiffs,  a  firm  of  railway  contractors^ 
entered  into  a  contract  with  the  defendant  in  October^  1882^  for 
the  construction  of  a  line  of  railway  from  Murrumburrah  to 
Young. 

The  22nd  clause  of  the  conditions  of  the  contract  providedforthe 
payment  by  the  plaintiffs  of  a  deposit  of  5000Z.^  to  be  held  by  the 
defendant  as  security  for  the  due  and  proper  performance  of  the 
contract,  until  the  Bngineer-in-Ohief  for  Railways  had  certified 
that  the  whole  of  the  work  had  been  completed  to  his  satis&c- 
tion,  &c. 

The  24th  clause  of  the  conditions  provided  that  payments 
would  be  made  once  in  every  month  on  the  Engineer's  certificate 
as  the  work  proceeded,  in  the  proportion  of  90  per  cent,  of  the 
value  of  the  work  satisfactorily  executed,  and  the  remaining  10 
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^^^-  per  cent,  after  the  engineer  liad  certified  tliat  the  whole  of  the 

O'BouKKs  works  had  been  completed  to  his  entire  satisfaction  ;  and  it  was 

Thx  expressly  declared  that  the  obtaining  of  a  certificate  from  the 

Coxxis-  enirineer  to  that  effect  should  be  a  condition  precedent  to  the 

BIONKB  FOB        ^  ^ 

Bailwatb.  contractor  having  any  right  or  cause  of  action  in  respect  of  any 
work  done^  or  of  any  payments^  including  the  final  payment. 

The  works  specified  in  the  contract  were  faithfuUy  performed 
and  completed  by  the  plaintiffs,  and  the  railway  was  opened  for 
public  traffic  on  the  26th  March,  1884. 

There  was  (it  was  alleged)  due  by  the  Govemment  to  the 
plaintiffs  for  the  construction  of  the  said  railway  line  under  the 
contract,  and  for  other  works  in  connection  therewith,  a  balance  of 
30,0002.,  for  the  payment  of  which  it  was  requisite  at  law  to  obtain 
from  the  Engineer-in-Ghief  for  Railways  his  certificate  that  the 
works  had  been  performed  to  his  entire  satisfaction,  as  provided 
by  the  24th  clause  of  the  conditions. 

The  plaintiffs  had  obtained  certificates  from  the  Engineer-in- 
Chief  from  time  to  time  during  the  progress  of  the  works  ;  the 
last  one,  bearing  date  the  7th  September,  1885,  authorising  the 
payment  of  5279 Z.  11«.  lid.,  bringing  the  total  payments  up  to 
159,101Z.  3«.  5d.,  was  in  the  following  words  : — ^"I  certify  that 
the  amount  charged  in  this  voucher  as  to  computations,  castings, 
and  rates  is  correct ;  that  the  service  has  been  faithfully 
performed,  and  that  the  expenditure  is  duly  authorised  in  terms 
of  the  Audit  Act  *   (Signed)  John  Whitton.'' 

During  the  year  1885,  after  the  completion  of  the  said 
contract,  the  plaintiffs  applied  for  a  final  certificate,  so  as  to 
enable  them  to  go  to  trial  or  arbitration  on  the  sabject  of  the 
amount  due,  but  the  engineer  refused  to  give  such  certificate, 
though  he  never  suggested  that  the  work  was  not  done  to  his 
satisfaction. 

The  Engineer-in-Chief  told  the  plaintiff  (McSharry)  that  if  he 
was  not  satisfied  with  his  (Mr.  Whitton's)  decision  he  could  go 
to  the  Supreme  Court,  but  added  that,  in  order  to  get  there,  he 
would  have  to  get  his  certificate  first. 

After  some  correspondence,  in  the  course  of  which  the 
engineer  was  asked  to  give  his  reascns  for  withholding  the 
certificate,  or  to  point  out  any  part  of  the  work  with  which  he 
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was  dissatisfied^  the  plaintiffs  applied  for  a  rule  niai  for  a  writ  of        ^^^' 
mandamiis  to  compel  the  engineer  to  give  the  certificate;  bat  the    O'Boubkb 
rule  was  refused  (1)  on  the  ground  that  the  Engineer-in-Chief        xh« 
had  no  duty  which  the  Court  could  compel  him  to  perform,  and   ™^^^||^g 
that  there  was  no  distinction  between  his  case  and  that  of  an    SiULWATB. 
ordinary   architect   or   surveyor   acting    between  private   indi- 
viduals. 

It  had  now  been  ascertained  that,  in  the  course  of  corre- 
spondence with  the  Department,  the  Engineer-in-Chief,  on  the 
9th  of  April,  for  the  information  of  the  Commissioner  for 
Bailwa3^s,  made  the  following  minute : — "  I  have  given  certifi- 
cates for  the  work  done  in  the  construction  of  this  line,  for 
which,  in  my  opinion,  the  contractors  are  entitled  to  be  paid, 
and  it  is  not  intended  to  require  the  contractors  to  carry  out 
any  further  or  other  works  in  connection  with  this  line.  I 
think,  therefore,  that  the  sum  of  5000Z.,  which  was  deposited 
by  the  contractors  as  security,  may  now  be  repaid  to  them." 
And  in  accordance  with  this  minute  the  deposit  was  returned  to 
the  plaintiffs. 

That  deposit  was,  by  the  22nd  condition,  to  be  held  by 
the  defendant  as  security  for  the  due  and  proper  performance 
and  completion  of  the  contract  until  the  Engineer-in-Chief  had 
certified  that  the  whole  of  the  work  in  the  said  contract  had 
been  completed  to  his  satisfaction. 

On  the  5th  May  an  action  at  law  was  commenced  by  the 
plaintiffs  against  the  defendant  to  recover  what  they  claimed  to 
be  due  under  the  contract,  and  for  work  done  outside  the  con- 
tract, and  for  damages. 

The  defendant,  knowing  the  premises,  filed  a  plea  setting  up 
the  24th  condition.     [See  ante,  p.. 67.] 

The  plaintiffs  alleged  that,  unless  the  Court  of  Equity  would 
interfere  to  prevent  the  defendant  from  setting  up  this  inequit- 
able defence,  the  plaintiffs  would  be  without  redress,  and  the 
defendant  would  be  evading  an  inquiry  as  to  whether  he  ought 
to  pay  or  not,  by  availing  himself  of  the  formal  absence  of  a 
certificate  which  he  knew  was  capriciously  and  wantonly  and 
inequitably  withheld. 

(1)  Beported  ante.  Cases  at  Law,  ^.  64. 
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^^^-  The  Court  called  upon 

O'BOUBKB 

9.  M.  H.  Stephen,  Q.C,  who  submitted^  as  a  preliminary  objeo- 

CoMMis-  tion^  that  the  Court  had  no  jurisdiction.  This  was^  in  point  of 
BAL^wiLT"  ^^*''  *°  appeal  from  a  decision  of  the  Full  Court  refusing  to 
issue  a  writ  of  mandamtuf  for  the  furnishing  of  this  certificate  (1). 
Moreover^  the  record  was  complete,  and  the  case  set  down  for 
trial.  The  Court  was  now  asked  to  compel  the  defendant  to 
withdraw  a  plea  upon  which  the  plaintiffs  had  joined  issue. 

Sib  W.  Manning,  P.J.  There  is  no  fusion  of  law  and 
equity  in  this  colony  to  enable  the  plaintiffs  to  make  this 
application  to  the  Common  Law  side  of  the  Court,  and  I  am  of 
opinion  that  this  Court  has  jurisdiction  in  this  case. 

M.  H.  Stephen,  Q.C.  We  deny  the  right  of  the  Court  to  alter 
the  contract  by  rendering  the  certificate  unnecessary.  If  the 
Court  decides  that  the  plea  must  be  withdrawn,  it  will  be  neces- 
sary for  it  to  infer  something  which  has  exonerated  the  plaintiffs 
from  the  necessity  for  having  the  certificate.  The  Full  Court 
has  already  held  (1)  that  this  case  cannot  be  distinguished  from 
contracts  between  private  individuals.  This  Court  cannot  now 
vary  the  contract  by  holding  that  the  certificate  provided  for 
was  not  necessary  simply  on  the  ground  of  hardship.  More- 
over, the  defendant  was  not  the  person  who  refused  the 
certificate.  The  claim  may  be  so  exorbitant  as  to  amount  to 
being  almost  fraudulent,  and  therefore  one  which  the  engineer 
is  justified  in  trying  to  defeat  by  withholding  his  certificate,  and 
so  prevent  the  case  going  before  a  jury,  who  might  sympathise 
with  the  plaintiffs. 

ifanninff,PJ.  SiE  W.  Mannino,  P.J.  I  have  no  doubt  that  I  ought  to 
grant  this  injunction.  Mr.  Stephen  has  argued  the  matter  as  if 
he  were  in  a  court  of  law  and  not  in  a  court  of  equity.  It  is  a 
well-known  principle  that  a  court  of  equity  will  not  allow  a 
person  to  set  up  an  equitable  claim,  nor  to  set  up  grounds  which 
were  inequitable,  to  defeat  a  claim  by  taking  advantage  of  the 
stricter  forms  of  law.  Though  common  law  lawyers  may  not  like 
,  I)  Ante,  Cases  at  Law,  p.  64. 
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the  proposiiton,  it  is  well-established  that  equity  prevails  over        188^' 
law.     It  is  not  a  question  of  altering  a  contract^  but  rather  one    O'Bouske 
involving  the  use  of  the  contract  for  a  purpose  never  intended.        rp^^ 
I  am  not  going  to  set  aside  the  contract,  but  merely  to  prevent     Commis- 
a  misuse  of  its  terms.     Here  the  Engineer-in-Chief  has  in  effect    Bailwatb. 
certified   to  the  defendant  that   the  work   has  been  duly  and  3fa»»iiiy.P.J. 
properly  completed  to  his  satisfaction ;  for  such  was  the  effect  of 
his  minute  when  read  in  connection  with  the  22nd  condition  of 
the  contract,  if  not  independently  of  the  precise  words  of  that 
condition;  and  the   defendant,   whilst    thus  informed  by  the 
Engineer-in-Chief  by  a  certification  to  himself,  nevertheless  sets 
up  as  a  defence  that  the  formal  certificate  was  not  given  to  the 
plaintiffs.      This  is,  in  my  opinion,  wholly  inequitable.      The 
injunction  will  not,  as  I  have  said,  touch  the  contract,  but  will 
operate  personally  on  the  defendant,  and  on  his  act  in  Court,  on 
the    ground  of  conscience.      If  the  Engineer-in-Chief  were  an 
independent  architect,  and  had  refused  his  certificate  under  the 
same  circumstances,  the  Court  would  take  the  same  course  as  I 
intend  to  follow.      If  the  money  is  not  properly  due,  I  must 
assume  that  no  jury,  whether  sympathising  or  unsympathising 
will  find  that  it  ought  to  be  paid.     I  am  clearly  of  opinion  that 
the  certificate  is  being  withheld  for  an    indirect  object,  and 
therefore  the  defendant  cannot  be  allowed  to  set  up  the  defence 
that  because  it  has  not  been    supplied   the  plaintiffs  cannot 
succeed.     The  injunction  will  go  to  the  hearing  of  the  suit,  with 
costs.      I  am  of  opinion  that   the   trial    at  law  may  proceed 
without  this  plea  up  to  verdict ;  and  if  the  jury  find  in  favour  of 
the  plaintiffs,  the  amount  so  found  can  be  paid  into  Court  to 
abide  the  ultimate  decree  of  the  Court. 

Solicitor  for  the  plaintiffs  :  McLaughlin. 
Solicitor  for  the  defendant :  Williams^  C.S. 
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P.  J.  BRYANT  AKD  Anotheb  r.  HEYDE  and  Another. 

1886.  Trade  markn — Right  hy  u*er — Col^turabU  imitation. 

Dec,  10.  The  Court  will  restrain  a  trader  from  using  a  denoe,  although  registered  as 

a  trade  mark,  which  is  a  colourable  imitation  of  another  trader's  mark,  the 
right  to  which  has  been  previously  established  by  user. 

This  was  a  motion  by  tlie  plaintiffs  for  an  injunction  to  restrain 
the  defendants  from  selling  wax  matches  in  boxes  with  any 
device  bearing  a  colourable  imitation  of  the  plaintiffs'  label. 

The  plaintiffs  were  Messrs.  Bryant  and  May^  manufacturers  of 
matches  in  London.  The  defendants  were  the  Sydney  agent-s  of 
Messrs.  Braschiera  and  Co.^  manufacturers  of  wax  matches  at 
Venice. 

The  plaintiffs'  case^  as  it  appeared  from  the  affidavits^  was 
that  they  had  been  manufacturing  matches  and  exporting  largely 
to  the  Australian  colonies  since  1863  ;  that  their  "  Wax  Yestas" 
were  sold  in  round  plaid  boxes^  and  were  well-known  to  the 
public  j  that  recently  Braschiera  and  Co.  had  begun  to  export 
wax  matches  in  round  plaid  boxes  exactly  similar  in  shape  and 
size  to  those  of  the  plaintiffs^  with  a  label  on  the  top  similar  in 
device  and  colour^  the  only  difference  being  that  cm  the  label 
the  latter  had  "  Braschiera  and  Co."  instead  of  "  Bryant  and 
May/'  and  "  Venice  "  instead  of  ''  London ;"  and  that  the 
defendants  in  registering,  on  the  9th  September  last^  that  label 
as  Braschiera  and  Co.'s  trade  mark  in  this  colony^  had  fraudu- 
lently imitated  the  label  of  the  plaintiffs^  so  as  to  mislead  the 
public,  &c. 

The  plaintiffs'  trade  mark  had  been  registered  here,  but  such 
registration  was  not  relied  upon^  and  did  not  affect  the  judgment 
of  the  Court. 

The  defendants'  case  was  that  the  round  plaid  boxes  were 
used,  not  only  by  Bryant  and  May,  but  also  by  Bell  and  Black, 
Page  and  Son,  Palmer  and  Sons,  and  B.  Bell,  and  that  the  latter 
also  had  the  words  "Wax  Vestas"  on  the  top ;  that  the  plaintiffs 
had  no  trade  mark  registered  in  England;  that  the  firm  of 
Braschiera  and  Co.,  of  Venice,  was  one  of  the  largest  manu- 
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facturers  of  wax  matches  in  Europe,  and  had  been  in  existence        1886.^ 
about  25  years ;  that  the  word  "  Vesta,"  which  had  been  used      Bryant 
since  1850  to  designate  a  wax  match,  was  the  old  Italian  name      Hbtds. 
for  the  goddess  of  fire ;  that  the  term  "  Wax  Vestas  "  had  been 
used  for  many  years  by  manufacturers  of  matches,  and  the 
plaintiffs  could  not  have  a  special  property  in  it ;  that  it  was 
untrue  that  the  defendants'  label  was  intended  to  mislead  the 
public  into  the  belief  that  they  were  purchasing  the  plaintiffs' 
manufactures;  that  the  matches  which  had  been  sold  by  the 
defendants  had  been  sold  as  Braschiera  and  Co.'s  and  not  as  . 
Bryant  and  May's ;  and  that  Braschiera  and  Co.'s  matches  were 
superior  to  the  plaintiffs,  the  defendants  having  received  com- 
plaints from  their  customers  of  the  inferior  quality  of  the  last 
shipment  of  Bryant  and  May's  matches. 

The  defendants  put  in  a  copy  of  the  register  of  the  plaintiffs' 
trade  mark  to  show  that  the  zigzag  border,  though  on  the  copy 
of  the  label  itself,  was  not  mentioned  in  the  specification,  and 
was  therefore  not  protected. 

A.  H.  Simpson  and  Cohen  for  the  plaintiffs.  Admitting  that 
other  manufacturers  sell  matches  in  plaid  boxes,  the  present 
application  is  based  on  the  t&ot  that  the  defendants'  label  or  lid 
is  a  colourable  imitation  of  that  of  the  plaintiffs.  If,  as  the 
defendants  represent,  Bryant  and  May's  matches  are  of  an 
inferior  quality,  why  did  the  defendants  adopt  and  register  a 
label  so  exactly  resembling  that  of  the  plaintiffs  f  Why  did  not 
the  defendants  put  their  matches  in  differently  shaped  boxes,  or 
adopt  a  perfectly  distinct  and  separate  label  as  their  trade  mark, 
if  they  were  anxious  to  keep  their  superior  wares  distinct  from 
the  plaintiffs'  inferior  productions  f  Be  Worthington's  Trade  Mark 
— Imitation  of  Bass  and  Oo.'s  Pale  Ale  Label  (1)  ;  Wotherspoon 
V.  Gurrie — the  Glenfield  Starch  case  (2) ;  and  Seixo  v.  Prove- 
zende  (;J),  in  which  it  was  held  that  no  trader  can  adopt  a  trade 
mark  so  resembling  that  of  another  trader,  that  persons  purchasing 
with  ordinary  caution  are  likely  to  be  misled,  though  they  would 
not  be  misled  if  they  saw  the  two  trade  marks  side  by  side. 

(1)  14  Ch.  D.  8 ;  49  L J.  Ch.  646.  (2)  LJt.  5  H.L.  606  $  42  L  J.  Ch.  130. 

(8)  L.B.  1  Cb.  App.  192, 
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1886.  c.  J.  Manning  for  the  defendants.     This  is  not  a  case  in  which 

Bbtant     the  pnbKc  are  likely  to  be  deceived.     Wholesale  buyers  may 

Hetds.      order  matches  made  by  a  particular  manu&ctnrer;  but  retail 

purchasers^  going  into  a  shop  for  a  box  of  wax  vestas^  are  quite 

indifferent  as  to  what  brand  of  matches  they  obtain. 

Simpson^  in  reply,  referred  to  the  Trade  Marks  Act  (28  Vic. 
No.  9),  sec.  4. 

lfannitiy,P.J.  SiB  W.  MANNING,  P.J.,  lu  giving  judgment,  said  :  The  case 
of  In  re  Worthington  and  Go.^s  Trade  Mark  (ubi  supra),  which 
has  been  quoted,  is  not  exactly  applicable  in  the  present  instance. 
But  the  principle  which  Sir  George  Jessell,  M.B.,  there 
laid  down  applies  to  this  case,  and  he  had  great  experience 
ih  the  working  of  the  Trade  Marks  Act,  That  learned  Judge  said 
that  it  was  the  constant  practice  of  persons  registering  new 
marks  to  get  as  near  as  they  could  to  old  marks  which  had 
acquired  a  great  reputation.  The  present  case  is  one  in  which 
persons  are  attempting  to  import  their  own  articles  here  under 
cover  of  the  reputation  of  well-known  articles  imported  by- 
persons  who  have  preceded  them  many  years  in  this  market.  If 
the  defendants'  articles  are  better  than  the  plaintiffs',  why  did 
they  not  give  them  a  distinctive  mark  ?  I  cannot  understand 
how  the  defendants  can  come  forward  with  the  statement  that 
their  article  is  better,  and  that  they  have  no  object  to  gain  in 
making  the  imitation  of  the  trade  mark.  I  cannot  understand  it^ 
and  I  do  not  believe  it.  I  can  quite  understand,  however, 
how  persons  may  try  to  get  the  thin  edge  of  the  wedge  into  the 
market  in  regard  to  their  own  articles,  and  so  try  to  eventually 
secure  the  market  by  having  originally  come  into  it  under  cover 
of  somebody  else's  name.  I  do  not  think  that  the  public  are 
likely  to  be  very  much  injured  as  regards  matches  by  not  pur- 
chasing any  particular  make,  but  at  the  same  time  it  is  not  right 
that  those  manufacturers  who,  whether  by  their  industry^  good 
fortune,  or  successful  advertising,  have  got  their  wares  a  good 
name  in  the  trade,  should  be  hustled  out  of  the  market  by 
persons  who  copy  their  marks.  I  cannot  doubt  that  the 
Braschiera  mark  has  been  designed  with  the  express  object  of 
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leading  the  onwaiy  purchaser  into  taking  those  matches  for  1886. 
articles  of  Bryant  and  May's  manufacture.  For  instance^  there  Bbtant 
are  three  white  lines  on  the  lid  of  each  of  the  two  boxes ;  there  hbtdb 
is  a  red  zigzag  border  on  each^  and  there  are  other  things  that  Manmng,F.J. 
show  the  resemblance  was  not  an  accident^  and  cannot  be 
described  as  a  freak  of  nature.  One  label  is  an  obvious 
imitation  of  the  other^  and  has  evidently  been  copied  from  it. 
Why  cannot  people  who  are  desirous  of  securing  a  good  sale  for 
their  wares,  introduce  their  own  goods  fairly  and  legally,  with  a 
distinctive  mark  or  label  of  their  own,  without  getting  an  artist 
to  set  to  work  to  copy  somebody  else's  label  or  trade  mark  ?  I 
cannot  see  how  any  person  can  have  made  this  label  so  like 
Bryant  and  May's  unless  he  had  theirs  before  him  to  work 
from.  There  can  be  no  sort  of  question  that  the  label  is  a 
colourable  imitation  of  that  issued  by  the  plaintiffs,  designed  to 
get  the  defendants'  goods  into  the  market  under  the  trade  mark 
of  a  firm  with  a  reputation  already  well-established  here.  It  is 
similar  to  a  case  I  remember  (1),  in  which  some  cheap  penny 
cigars  were  imported  from  Hamburg  in  boxes  purporting  to  be 
Havana  productions,  and  sold  here  as  ^'  real  Havanas"  at  six- 
pence each,  which  was  a  deliberate  fraud  upon  the  purchaser.  It 
is  the  bounden  duty  of  the  Court  to  endeavour  to  make  trade  as 
honest  as  possible.  It  is  very  sad  to  have  these  applications  in 
cases  of  fraudulent  tr  ade  marks  so  constantly  before  the  Court, 
as  they  show  deliberate  attempts  which  cannot  possibly  be 
intended  to  result  in  anything  else  but  the  deception  and  cheating 
of  purchasers.  The  injunction  will  be  made  perpetual,  with 
costs  against  the  defendants. 

0.  J.  MamUng  asked  what  the  defendants  were  to  do  with 
these  large  shipments  of  matches  on  their  arrival  here  f 

Sib  W.  Manning,  P. J.,  recommended  that  the  defendants 
should  procure  new  boxes  and  re-pack  them  before  selling  them 
here. 

Solicitors  for  plaintiffs  :  Levy  ^  Hemaley. 
Solicitor  for  defendants  ;  6r.  /.  Sly. 

(1)  Htyde  v.   Wittkowki,  5  N.  S.  W.  L.R.  Eq.  74 ;    and  see   SarrU  v.    Ogg^ 
6  N.  S.  W.  L.B.  Eq.  114. 
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Divorce — Cruelty — IlUireatfnent  of  child.  Aug,  25, 

S^t.  6. 
The  wanton  ill-treatment  of  a  child  in  the  mother's  presence,  and  for  the  pnrpoee 

of  giving  her  pain,  if  carried  to  such  an  extent  as  to  affect  the  mother's  health,   Windeuer  J 

constitutes  legal  cruelty.    Birch  y.  Birch  (42  L. J.  P.  &  M.  23)  followed. 

This  was  a  petition  by  the  wife  for  dissolution  of  marriage  on 
the  grounds  of  adultery^  cruelty  and  desertion.  The  facts  are 
stated  in  the  following  written  judgment^  which  was  delivered 
after  consideration. 

The  hearing  took  place  on  August  25th. 

Balaton  for  the  petitioner. 

Sly  for  the  respondent. 

WiNDBYBB,  J.  (on  Sept.  6th).  In  this  case  the  petitioner  sought  Sept.  6. 
for  the  dissolution  of  her  marriage  on  the  grounds  of  the  adultery,  Windeyer  J. 
cruelty,  and  desertion  of  her  husband,  who,  in  answer,  sought 
to  establish  the  wilful  separation  of  his  wife  from  him  before  the 
adultery  complained  of.  It  appeared  from  the  evidence  that  the 
parties  were  married  on  the  5th  of  February,  1881,  at  Christ 
Church,  South  Yarra,  in  Victoria,  the  petitioner  being  of  the 
N.S.W.E.,  Vol.  VII.,  D.  &  M.  A 
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age  of  22^  the  husband  eight  years  older.     The  respondent  had 
Splatt      ah  interest  in  Woomargarna  station,  near  Albury,  but  generally 
Splatt.      resided  in   Melbourne,  where  his  father-in-law  carried  on  the 
WindeyerJ,  business  of  a  wine  merchant.     The  husband  and  wife,  at  the 
suggestion  of  the  former,  went  to  reside  after  their  marriage  in 
the  house  of  the  petitioner's   father,  where   they  had  private 
rooms,  but  contributed  to  the  expenses  of  the  family.     Before 
the  wedding  trip  to-  Geelong  was  over  the  respondent  began  to 
give  indications  of  a  disposition  which  afterwards  more  clearly 
declared  itself  in  those   acts  of  cruelty  upon  which  the  wife 
partly  founded  her  claim  for  a  divorce.     Falling  ill,  and  being  in 
bed  unable  to  write  herself,  the  petitioner  requested  her  husband 
to  communicate  with  her   family.     This   request,  as   also  her 
request  to  be  taken  back  to  Melbourne,  the  respondent  refused, 
ad4ing  an  insulting  insinuation  to  his  refusal.     Soon  after  their 
return  to  Melbourne,  the  respondent,  on  the  petitioner  making 
some   objection  to  the   respondent's  coming  to  dinner  in   his 
dressing-gown,  rose  from  his  seat  at  table  and  beat  her  head 
against  the   wall,  from  the  effects   of  which  she   suffered   for 
several  days.     His  manner  to  her  from  this  time  seems  to  have 
become  more  or  less  habitually  insulting  and  contemptuous.     In 
May,  being  enceinte  and  unwell,  she  wished  to  consult  a  medical 
man,  but  this  request  he  refused,  saying  that  it  would  be  time 
enough  to  get  a  doctor  when  she  was  on  her  bed,  at  the  same 
time  mocking  her  illness,  saying  ''she  had  a  pain  here  and  a  pain 
there."     Being  out  for  a  walk  with  him,  she  felt  too  unwell  to 
get  home  on  foot,  and  asked  him  to  take  a  waggonette,  many  of 
which  were  passing  at  the  time.    This  he  refused,  though  he  was 
in  the  habit  of  taking  cabs  freely  for  his  own  convenience.     On 
their  getting  home,  the  petitioner's  family  observing  the  dis- 
tressed state  of  the  petitioner,  asked  her  the  cause,  upon  which 
the  respondent  replied  that  he  would  get  a  house  of  his  o  wn  where 
he  could  treat  her  as  he  liked^  and  her  family  should  not  see  her 
tears.     All  this  time,  as  indeed  throughout  her  married  life,  the 
petitioner  was  without   any  allowance,  and  had  no   necessary 
clothing  provided  by  her  husband,   who  promised  to  get  her 
things,  but  failed  to  do  so.    On  asking  him  for  money,  he  replied 
that  she    could    find  it   herself    by   taking   in   washing.      The 
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respondent's  habits  of  personal  expenditure  at  the  same  time  ^^^- 
were  those  of  self-indulgent  extravagance.  In  September,  Splatt 
without  consulting  the  petitioner,  the  respondent  furnished  a  splatt. 
cottage  and  suddenly  asked  his  wife  to  go  to  it  one  night  at  half-  Windeyer  J 
past  10.  As  it  was  then  cold  and  raining,  she  suggested  that  in 
her  then  condition  it  would  be  more  prudent  if  he  remained  with 
her  that  nigljt  and  they  went  to  the  house  in  the  morning.  Upon 
this  the  respondent  became  very  violent,  threatening  to  give  her 
a  blow  that  would  stop  her  breath,  and  further  saying  that  he 
would  revenge  himself  in  48  hours,  and  that  she  would  see  it  in 
print ;  he  left,  saying  that  he  hoped  she  would  die  in  her  confine- 
ment. The  petitioner  became  very  ill  from  this  treatment,  and 
was  unable  to  see  her  husband  for  a  week.  At  the  end  of  this  time 
he  came,  and  upon  his  expressing  regret  for  his  violence,  with 
promises  of  kindness  in  future,  she  went  to  the  house  which  he  had 
taken.  Though  she  was  not  aware  of  it  at  the  time,  it  appeared 
he  had,  after  her  previous  refusal  to  go  to  the  house,  advertised 
in  the  newspaper,  cautioning  people  against  giving  her 
credit,  which  insult  was  gratuitous,  inasmuch  as  she  had  shown 
no  disposition  to  run  him  into  debt.  At  the  new  home  to  which 
she  was  taken  the  petitioner  seems  to  have  lived  most  miserably. 
The  respondent  used  to  remain  out  all  day,  and  come  home  at 
all  hours  of  the  night,  his  wife  being  alone,  as  no  servant  was 
kept,  and  she  was  afraid  of  going  out  lest  he  should  come  home 
and  find  her  away,  in  which  event  she  dreaded  the  consequences 
of  his  ill-temper.  On  going  out  the  respondent  was  in  the  habit 
of  locking-up  all  the  provisions  in  the  house,  even  to  the  bread, 
and  the  petitioner  often  went  from  breakfast  till  10  and  11 
at  night  without  food.  On  remonstrating  with  him  upon  his 
treatment  of  her,  the  respondent's  answer  was  that  he  could  do 
as  he  liked  in  his  own  house.  She  was  all  this  time  kept  with- 
out money,  and  often  depended  upon  neighbours  for  necessaries. 
On  one  occasion,  when  she  wished  to  visit  a  friend  at  Hotham, 
and  asked  her  husband  for  the  railway  fare  (4id.),  he  refused  it; 
and  on  her  going  to  the  station,  saying  she  could  borrow  it  of 
the  station-master,  he  followed  her,  bought  her  a  single  ticket, 
and  giving  it  to  her  before  a  crowd  of  passengers  in  the  carriage, 
said,  '*  Here's  your  ticket ;  it  will  keep  you  from  coming  back  to 
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^^^'       my  house  agam.*'     On  another  occasion,  in  November,  she  went 
Splatt      to  visit  her  parents,  whom  she  had  not  seen  for  six  weeks.     She 
Splatt.     returned  home  about  7.30,  just  as  a  heavy  thunderstorm  came  on 
Windeyer,  J.  and  the  rain  began  to  fall.    As  she  approached  the  gate  her 
husband  was  standing   at  the   door  of  the  house,   apparently 
watching  for  her,  and  on  her  opening  the  gate   of  the  front 
garden  he  slammed  the  door  in  her  face.     She  knocked,  but 
received  no  answer.     After  repeated  knocking  she  went  to  the 
window  of  the  front  room,  in  which  there  were  lights,  by  which 
she  saw  her  husband  sitting  in  the  room  close  to  the  window, 
ostensibly  reading.     She  knocked  at  the  window  and  called  him 
by  name,  but  he  took  no  notice  of  her.     All  this  time  the  rain 
was  descending  in  torrents,  the  narrow  verandah  affording  her 
no  shelter  from  the  driving  storm,  and  not  until  past  10  did  he 
let  her   in,  by   which   time  she  was   drenched   through.      On 
reproaching  him  with  his  cruelty  in  keeping  her  out  in  the  rain, 
he  replied  that  she  need  not  have  stayed  there,  as  there  were 
trains  up  to  12  ^t  night.     Feeling  very  cold  and  shivering,  she 
said  that  if  he  would  give  her  a  little  brandy  (which  he  kept 
locked  up)  she  thought  it  might  warm  her,  as  she  felt  quite  a 
chill.     In  answer  to  her  request,  he  went   to  the   cupboard, 
poured  out  a  glass  of  brandy  and  water  and  drank  it  off  himself, 
locked  the  cupboard,  took  the  keys  with  him,  and  went  to  bed 
without  giving  his  wife  anything.     In  consequence  of  this  treat- 
ment the  petitioner  remained  in  the  dining-room  all  night.     The 
next  day  she  told  her  husband  she  was  ill,  and  asked  to  have  a 
doctor.     He  first  told  her  she  might  walk,  but  as  she  was  too  ill 
to  go  he  telegraphed  to  Dr.  Motherwell,  who  attended  her  and 
said  she  was  suffering  from  congestion  of  the  liver  brought  on 
by  a  chill.     Dr.  Motherwell  left,  saying  he  would  return  and  see 
her  the  next  day,  but  did  not  do  so  as  the  respondent  telegraphed 
to  him  not  to  come,  and  told  the  petitioner  to  get  well  the  best 
way  she  could.     It  having  been  arranged  that  the  petitioner 
should  go  to  her  parents'  house  for  her  confinement,  the  respon- 
dent kept  putting  off  her  going  there  day  by  day  till  she  felt 
obliged  to  go.     Afraid  to  ask  her  husband  to  get  a  waggonette 
she  was  compelled  to  walk  to  the  railway  station,  and  from  the 
train  to  her  father's  house.     During  her  walk  and  whilst  getting 
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over  the  railway  bridge,  across  the  line,  the  respondent,  though        1886. 


she  was  evidently  ill  and  distressed  with  the  fatigue  she  was      Splatt 

enduring,  offered  her  no  assistance  whatever,  and  she  arrived  at      splatt. 

her  parents'  house  in  a  most  exhausted  condition.     The  next  day  Windeyw  J. 

she  was  confined.     On  coming  to  see  her  the  following  evening 

the  respondent  did  not  evince  the  slightest  affection,  but  simply 

shook  hands  with  her.     Four  days  after  he  came  to  her  bedside 

with  a  letter  from  his  family,  which  he  read  to  her.    It  contained 

a  proposal  that  he  should  take  the  child  to  the  station,  and  find 

a  wetnurse  for  it.     This,  he  said,  was  a  very  good  plan,  and  he 

should  act  upon  it,  though  there  was  no  necessity  whatever  for  a 

wetnurse,  as  the  mother  was  well  able  to  nurse  her  infant.     The 

natural  consequence  of  this  threat  to  take  her  child  from  her 

was  that  the  petitioner  became  very  hysterical ;  and,  on  asking 

his  reason,  he  said  that   he  was  its  father,  and  he  should  do 

whatever  he  liked  with  his  child,  and  that  it  was  only  before  its 

birth  she  had  possession  of  it.     Consistently  with  such  language 

the  manner  of  the  respondent  was  extremely  cold  and  indifferent 

to  her ;  but,  as  he  had  frequently  expressed  the  hope  before  the 

birth  of  the  child  that  she  would  die  in  her  confinement,  this  is 

not  a  matter  of  wonder.     On  coming  to  see  her  the  first  day  she 

came  downstairs,  when  she  was  nursing  her  baby,  and  expressing 

her  delight  with  it  as  a  dear  little  thing,  he  sneeringly  remarked 

that  there  was  nothing  in  having  a  child,  as  it  was  only  a  function 

of  nature,  and  that  there  were  millions  of  mothers  in  the  world. 

This  brutal  language  making  his  wife  cry,  he  told  her  that  her 

tears  would  be  of  no  avail,  that  he  should  separate  her  and  her 

child ;  that  he  would  bring  a  waggonette  in  the  morning  and 

take  her  child  away,  and  that  it  should  never  see  its  mother 

again.     The  petitioner  then  becoming  very  hysterical,  her  sister 

came  in,  and  the  petitioner  left  the  room.     The  respondent  then 

sold  off  his  house,  and  said  he  would  like  to  come  and  live  again 

at  the  residence  of  the  petitioner's  father.     He  came,  and  then 

commenced  a  series  of  acts  of  cruelty  to  his  child  which,  if  the 

evidence  concerning  them  was  not  corroborated,  would   seem 

almost  incredible,  so  inhuman  and  unnatural  are  they  in  their 

character.     Of  the  truth  of  these  charges,  however,  I  have  no 

doubt.     The  wife's  tale  of  sorrow  corroborated  by  her  sister  bore 
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1886.        the  stamp  of  tintli^  and  the  respondent  gave  no  evidenoe  in 
Splatt      contradiction.     From  the  time  the  child  was  three  montiis  old 
Splatt.     ^^  father  used  repeatedly  to  drag  it  from  its  mother  and  prerent 
Wiadey0r  J.  her  norsing  it^  holding  it  by  the  throat  till  its  tongae  protraded. 
He  wonld  place  the  child  on  a  table^  and  when,  on  its  screaming 
piteonsly^  it«  mother  tried  to  interfere  with  him^  the  respondent 
would  tell  her  she  did  it  at  her  peril,  and  that  he  wonld  give  her 
a  blow  that  wonld  stop  her  breath,  at  the  same  time  holding 
back  his  wife  and  not  allowing  her  to  touch  her  child.     He  used 
to  say  that  the  child,  which  was  .perfectly  healthy,  was  a  little 
idiot  and   not  worth  rearing,   and   if  it  was  unweD  and   the 
petitioner  wished  to  consult  a  doctor,  the  respondent  would  refuse 
her  liberty  to  do  so,  making  the  same  remark.     In  consequence 
of  this  constant  ill-treatment,  the  wife  determined  to  take  l^al 
advice,  and  went  out  leaving  the  child  under  her  sister's  charge, 
asleep,  warmly  wrapped  up  in  bed  in  a  room  where  there  was  a 
fire,  as  it  was  winter.     During  her  absence  the  respondent  woke 
the  child  up,  took  it  out  of  bed,  wrapped  a  damp  towel  taken 
from  the  bathroom  round  its  nightdress,  and  carried  it  to  a  cold 
room  downstairs,  where  he  laid  it  and  left  it  screaming  on  the 
floor.     On  the  petitioner  returning  home,  she  found  the  child 
looking  very  ill,  and  on  her  going  to  it  for  the  purpose  of  ginng 
it  the  breast,  he  snatched  it  off  the  floor  and  kept  it  from  her. 
On  the  wife  trying  to  drag  it  from  him,  he  held  it  tightly  in  his 
arms,  and  though  the  child  lay  looking  quite  lifeless,  and  the 
mother  entreated  him  to  give  it  to  her,  he  kept  it  from  her  for 
nearly  an  hour,  saying  that  he  would  keep  it,  and  she  should 
nurse  it  when  he  chose,  though  his  wife  appealed  to  him,  saying 
it  might  die.     He  at  last  said  she  might  nurse  it  under  lock  and 
key,  and,  under  the  stipulation  that  he  first  locked  her  up  in  her 
bedroom,  he  gave  her  the  child  and  allowed  her  to  nourish  it, 
watching  all  the  time  that  she  did  not  escape  from  the  room,  the 
door  of  which  was  only  opened  when  her  father  came  and  said 
he  would  not  have  his  house  made  a  Bastille.     The  child  fell  ill 
after  this  inhuman  treatment,  and  when  the  mother  grieved  over 
its  condition,  he  said  he  would  do  what  he  liked  with  his  own, 
and  continually  threatened  to  deprive  her  of  it.     In  August, 
1882,  when  the  child  was  eight  months  old,  he  tried  to  strike  it  as 
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she  was  nursing  it.  Trying  to  avert  it  from  the  child,  she  received  1886. 
a  violent  blow  from  his  clenched  fist  between  the  shoulders^  the  Splatt 
effects  of  which  she  felt  for  days,  and  which  left  a  severe  bruise  stp^^t. 
for  more  than  a  week.  On  the  22nd  December  he  got  up  at  5  wind^ytr  J. 
a.m.,  sharpened  his  razor,  and  said  if  she  did  not  condone  his 
cruelty  he  would  enact  such  a  tragedy  that  the  whole  house  would 
be  astir  and  Melbourne  would  ring  with  the  news,  and  bringing 
the  razor  to  her  bedside  menaced  her  with  it,  saying  unless  she 
forgave  him  his  cruelty  he  would  use  it.  The  petitioner, 
however,  escaped  from  the  room.  At  noon  he  brought  a  van 
and  took  his  luggage  away,  and  on  the  petitioner  saying  she 
would  not  live  with  him,  as  she  was  afraid  of  him  because  he 
had  threatened  her  life  so  often,  he  replied  she  might  do  her 
best.  The  result  of  all  this  ill-treatment  was  that  the  health  of 
the  petitioner  became  so  impaired  that  she  was  unable  to 
nourish  her  child.  The  petitioner  refusing  to  live  with  the 
respondent  any  longer,  he  took  proceedings  against  her  father 
by  way  of  habeas  corpus  to  obtain  possession  of  his  wife  and 
child.  The  child  he  succeeded  in  obtaining,  but  the  mother 
afterwards  recovered  possession  of  it,  and  he  failed  in  another 
attempt  to  take  it  from  her.  Apart  from  the  cruelty  to  her 
child^  it  is  obvious  that  the  respondent's  conduct  to  the 
petitioner  was  cruel,  even  within  the  most  harshly  narrow  legal 
definition.  The  law,  unfortunately,  has  not  been  very  clearly 
laid  down  with  reference  to  the  amount  of  cruelty  which  a 
father  may  exercise  towards  a  child  without  being  guilty  of 
legal  cruelty  to  the  mother.  In  this  case,  however,  there  is  in 
the  evident  intention  of  the  husband  to  harass  his  wife  by 
ill-using  the  child,  with  the  natural  result  of  such  conduct  on 
the  mother's  health,  sufficient  to  bring  this  clearly  within  the 
case  of  Birch  v.  Birch  (1),  in  which  it  was  held  that  it  would 
be  cruelty  to  the  mother  if  the  evidence  showed  that  the  treat- 
ment was  committed  upon  the  child  with  the  express  purpose  of 
wounding  the  feelings  of  the  mother  to  such  an  extent  as  would 
be  likely  to  injure  her  health.  The  inhumanity  of  the 
respondent  to  his  child,  displayed  with  the  intention  of 
wounding  the  mother's  feelings,  refinement  of  cruelty  though 
(1)  42  LJ.F.  &  U.  23 
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1886.  it  was,  and  resulting  as  it  did  in  the  prostration  of  her  nervotts 
Splatt  system  and  an  inability  to  narse  her  child,  would  still  not  have 
Spi^tt.  entitled  the  petitioner  to  a  release  from  her  misery  and  the 
Winde^w^  J.  brutal  tyranny  of  the  husband  to  whom  she  was  legally  married, 
unless  she  had  been  fortunate  enough  to  succeed  in  detecting  him 
in  adultery  through  his  inadvertently  calling  her  by  the  Christian 
name  of  his  paramour.  This,  though  denied  by  him  on  oath  in 
his  answer,  was  clearly  established,  and  thus  fully  entitles  the 
petitioner  to  the  relief  which  she  seeks.  The  excuse  set  up  by 
the  husband,  which  has  not  indeed  been  argued,  that  the  wife 
conduced  to  the  adultery  by  wilfully  separating  herself  from 
him,  entirely  fails,  as  it  is  absurd  to  suppose  that  a  wife  is 
bound  to  consort  with  a  man  who  treats  her  with  brutality,  and 
with  savage  ingenuity  tortures  her  by  the  laceration  of  all  her 
noblest  maternal  instincts.  There  has  been  some  apparent 
delay  on  the  part  of  the  petitioner  in  bringing  her  case  before 
the  Court;  but  this  is  owing  to  no  fault  of  hers,  but  rather  to 
the  obstacles  thrown  in  her  way  by  the  respondent.  She  at  first 
took  proceedings  against  him  with  the  view  of  procuring  a 
divorce  in  Victoria,  but  the  suit  was  delayed  in  consequence  of 
his  resisting  the  proceedings  by  objecting  to  the  jurisdiction  of 
the  Court  on  the  ground  that  he  was  domiciled  in  this  colony. 
Defeated  in  this,  when  his  wife  endeavoured  to  enforce  in  this 
colony  the  order  of  the  Victorian  Court  directing  hira  to  pay  her 
alimony  pendente  lite,  he  resisted  it  on  the  ground  that  it  was 
not  a  final  judgment ;  upon  which  the  petitioner,  thus  baffled  in 
her  efforts  to  make  her  husband  support  her,  determined  on 
proceeding  against  him  in  this,  the  Court  of  the  colony  in  which 
he  alleged  he  was  domiciled,  and  where  his  property  lay.  The 
charge  of  desertion  has  not  been  pressed,  as  the  separation  of 
the  parties  arose  from  the  petitioner's  justifiable  refusal  to  live 
with  her  husband  after  all  his  cruelty,  but  the  other  issues  being 
found  by  me  in  her  favour,  I  grant  a  decree  nisi  for  the  dissolution 
of  the  marriage,  to  take  effect  in  six  months  unless  cause  be 
then  shown  to  the  contrary,  and  I  give  the  wife  the  custody  of 
her  child. 

Solicitors  for  petitioner  :  Stephen,  Laurence  Sf  Jaques. 

Solicitor  for  respondent :  G,  J.  Sly. 
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The  Matrimonial  Causet  Act  (36  Vic.  No.  9),  s.  14,  enacts :— "The  parties  to 
any  proceedings  instituted  under  this  Act  shall  be  competent  to  g^ve  evidence  in  Wind^yer  J. 
such  proceeding,  provided  that  no  witness  in  any  proceeding,  whether  a  party 
to  the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless  such  witness 
shall  have  already  given  evidence  in  the  same  proceeding  in  disproof  of  his  or 
her  alleg^  adultery." 

The  Evidence  Act  of  1858  (22  Vic.  No.  7),  s.  4,  enacts .— "  No  husband  shall 
be  competent  or  compellable  to  disclose  any  communication  made  to  him  by  his 
wife  during  the  marriage,  and  no  wife  shall  be  competent  or  compelUble  to 
disclose  any  communication  made  to  her  by  her  husband  during  the  marriage." 

Held,  that  s.  14  of  36  V^c.  No.  9  repeals  by  intendment  s.  4  of  22  Vie.  No.  7. 

Held,  also,  that  8.  13  of  36  Vic.  No.  9  repeals  by  intendment  s.  3  of  22 
Vic.  No.  7  ^Evidence  Act),  and  not  sec.  8  of  22  Vic.  No.  10  (Scab  Act). 

This  was  a  suit  for  dissolution  of  marriage  on  the  petition  of 
the  husband. 

Ralston  appeared  for  the  petitioner. 

Gibson  for  the  respondent. 

Buttenoorth  for  the  co-respondent. 

Gibson,  for  the  respondent^  objected  to  the  admission  in  evidence 
of  certain  conversations  between  the  husband  and  wife.  The 
Act  22  Vic.  No.  10,  of  which  s.  3  is  repealed  by  s.  13  of  the 
Matrimonial  Causes  Act,  is  really  an  Act  for  preventing  scab 
in  sheep,  which  has  expired.  Section  3  of  the  Evidence  Act 
(22  Vic.  No.  7),  which  probably  the  Legislature  meant  to  repeal, 
is  strictly  still  in  force.  That  section  enacts  that  '^  Nothing  herein 
contained  shall  render  any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  any  wife  competent  or 
compellable  to  give  evidence  for  or  against  her  husband,  in  any 
criminal  proceedings,  or  in  any  proceeding  instituted  in  con- 
sequence of  adultery.'* 

WiNDBYEB,  J.  Can  there  be  any  question  that,  in  repealing 
section  3  of  22  Vic.  No.  10,  the  Act  repealed  by  intendment  s. 
8of  22  Vic.  No.7?] 
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1^^ Gibson.    Admitting,  for  the  sake  of  argument,  that  this  is  so, 

JoNM  the  4th  section  of  22  Vic.  No.  7  still  remains  unrepealed. 
JoKKB.  That  section  enacts  that  ^^No  husband  shall  be  competent 
or  compellable  to  disclose  any  communication  made  to  him  by 
his  wife  during  the  marriage,  and  no  wife  shall  be  competent  or 
compellable  to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage."  The  section  has  never  been 
repealed,  and  evidence  of  this  kind  has  been  rejected  by 
Hargrave,  J.,  in  the  cases  of  Anderson  v.  Anderson  (1874)  and 
Nairn  v.  Nairn  (1875.)  Besides,  in  s.  11  of  the  Matrimonial 
Causes  Act  the  Legislature  expressly  dealt  with  this  very  question 
as  applied  to  cases  of  judicial  separation.  It  is  fair,  therefore, 
to  infer  that  a  similar  provision  would  have  been  inserted 
applying  to  cases  of  divorce  if  the  Legislature  had  so  intended. 

Butterworthj  for  the  co-respondent,  was  about  to  argue  the 
point  also,  when 

Ralston  objected  to  his  being  heard,  unless  he  could  show  that 
the  conversations  would  affect  his  client. 

WiNDBYEB,  J.  I  think  the  co-respondent's  counsel  has  a 
right  to  be  heard. 

Butterworth  then  submitted  that  even  if  s.  3  of  the  Evidence 
Act  were  repealed,  s.  4  remained  in  full  force. 

WiNDEYBE,  J.  Then  is  not  the  law  here  precisely  what  it  is  in 
England  ? 

Butterworth.  No.  By  the  English  Act— 16  &  17  Vic.  c.  83, 
8.  3 — ^no  husband  or  wife  is  "  compellable  "  to  disclose  communi- 
cations made  by  the  other  during  marriage ;  here  they  are  not 
only  not  "  compellable,^'  but  not  "  competent." 

WiNDBTSB,  J.  How  can  s.  4  of  the  Evidence  Act  be  reconciled 
with  8.  14  of  the  Matrimonial  Causes  Act  ? 
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Butterworth.      The  latter  section  merely  makes  the  parties  ^^^- 

competent  to  give  evidence  generally,  while  the  earlier  section  Jonxs 

renders  them  incompetent  to  disclose  what  they  have  learned  in  jonm. 
communication  with  each  other  during  marriage. 

Ralston,  for  the  petitioner,  contended  that  s.  4  of  the  Evidence 
Act  was  repealed  by  s.  14  of  the  Matrimonial  Oauaea  Act 
(36  Vic.  No.  9) ;  and  that  the  practice  of  the  Court  had  long 
been  to  admit  such  evidence. 

WiNDBTEE,  J.  (after  the  adjournment  of  the  Court  for  lunch),  Windeyer  J. 
said : — I  have  had  an  opportunity  of  considering  the  point 
raised,  and  have  come  to  the  conclusion  that  the  evidence 
should  be  admitted.  The  only  authorities  cited  in  support  of  the 
objection  taken,  are  decisions  of  Mr.  Justice  Hargrave  in  1874 
and  1875.  Those  decisions,  if  correctly  reported,  were  given 
at  a  very  early  period  after  the  passing  of  this  Act,  and,  so  far 
as  I  can  see,  have  never  been  acted  on  since.  During  all  my 
experience,  as  a  practitioner  and  as  a  Judge  in  the  Divorce 
Court,  I  can  hardly  remember  a  case  in  which  evidence  of  this 
kind  has  not  been  given,  and  I  cannot  find  that  such  an  objection 
was  taken  or  mentioned  during  the  time  that  the  Court  was 
presided  over  by  his  Honour  Sir  W.  Manning.  For  seven  years, 
during  which  I  have  presided,  such  an  objection  has  never  been 
taken,  and  the  uniform  practice  of  the  Court,  as  far  as  I  can 
ascertain,  is  to  admit  evidence  of  that  kind.  There  is  hardly  a 
case  in  which  such  evidence  is  not  given.  I  will  allow  the 
evidence,  and  the  parties  may  take  the  question  to  the  Full 
Court.  If  there  is  anything  in  the  objection  taken,  the  Act  will 
become  unworkable. 

The  section  relied  upon  must  be  taken  to  be  repealed  by 
intendment.  A  similar  section  (sec.  3)  in  the  English  Act 
(16  &  17  Vic,  c.  83)  has  not  been  repealed.  Now,  the  difference 
between  this  clause  in  the  English  Act  and  sec.  4  of  22  Vic. 
No.  7,  is  that  the  word  "  competent"  is  not  in  the  English  Act. 
This  appears  to  me  to  make  no  difference,  because  I  think  that 
sec.  14  of  the  Matrimonial  Oanses  Act  repealed  sec.  4  of  the 
former    enactment    by    intendment.      The    intention  of    the 
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1886.       Legislature  was  to  enable  parties  to  proceedings  in  the  DiTorce 
J0NB8       Court  to  give  all  such  evidence   as  is  necessary  to  sustain  the 
J0MK8       charge  involTod  in  the  case,  otherwise  the  section  would  be 
Winder  er  J.  entirely  nugatory.     This  clearly  appears  from  an  examination  of 
the  rest  of  the  Act.     In  the  first  place^  no  persons  are  so  likely 
to  be  acquainted  with  facts  which  throw  light  on  the  case  as  the 
husband  and  wife  themselves  :  so  much  so  that  no  case  can  be 
tried  without  evidence  being  given  of  communications  between 
them.     Again,  the  Matrimonial  Causes  Act  contemplates  tiie  wife 
instituting  proceedings  against  the  husband  for  cruelty  ?     How 
can  that  be  done  without  relying  upon  evidence  of  communi- 
cations   between    the    parties?       Moreover,  the    question    of 
condonation  cannot  be. gone  into  unless  the  husband  and  wife 
are  allowed  to  give  evidence. 

Ab  to  sec.  13  of  86  Vic.  No.  9,  which,  as  a  matter  of  &ct, 
repeals  sec.  3  of  the  Scab  Act  (22  Vic.  No.  10),  it  is  quite  obvious 
that  sec.  3  of  the  Evidence  Act  (22  Vic.  No.  7)  was  meant  to  be 
repealed ;  and  I  think,  therefore,  that  the  latter  section  is  clearly 
repealed  by  intendment. 

Solicitor  for  petitioner :  West. 
Solicitor  for  respondent :  /.  If.  Curtis. 
Solicitor  for  co-respondent :  Wallace. 
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ADDRESSES  DELIVEBED  ON  THE  BENCH  AND  AT  THE  BAE  ON 
THE  OCCASION  OP  THE  DEATH  OF  SIR  JAMES  MARTIN,  CHIEF 
JUSTICE,  WHO  DIED  ON  NOVEMBER  4,  1686. 

On  November  8th,  their  Honours  Mr.  Justice  Faucett,  Mr.  Justice  Manning^ 
Mr.  Justice  Windeyer,  and  Mr.  Justice  Innes,  being  on  the  Bench, 

Mr.  Justice  Faitcxtt  said :  Sitting  her  e  for  the  first  time  since  we  received     FauoHi  J. 
the  unexpected  announcement  of  the  sad    occurrence  which  so  shocked  us  all* 
I  have  now  the  painful  duty  to  express,  on  behalf  of  my  colleagues  and  myselfi 
the  profound  regret  with  which  we  heard  of  the  sudden  and  lamented  departure 
from  amongst  ua  of  our  late  illustrious  Chief  Justice,  Sir  James  Martin,  whose 
seat  amongst  ns  is  now  unoccupied.     Sir  James  Martin  held  a  position  in  this 
country  which  may  well  be  considered  as  unique.     Endowed  with  talents  and 
capacity  of  the  very  highest  order,  and  with  a  mind  highly  cultured  and  richly 
stored  with  varied  and  extensive  information,  which  could  only  be  acquired  by 
long  and  constant  application,  he  took  at  an  early  period  of  his  life  an  aotive 
part  in  the  literature  of  the  time;  and  relying  entirely  on  his  own  great 
powers,  he  became,  and  for  many  years  continued,  a  bold  and  brilliant  leader  in 
the  political  and  parliamentary  life  of  the  country.    Removed  as  we  are  from 
the  heat  and  excitement  of  political  controversy,  I  do  not  desire  to  dwell  on 
this  part  of  his  career,  however  distinguished.    We  are  here  concerned  with 
that  portion  of  bis  public  life  which  has  brought  him  more  immediately  into 
association  with  ourselves.    We  all  remember  his  admission  to  the  bar,  which 
took  place  under  unusual  circumstances.    A  solicitor  in  large  practice,  a  leader 
in  the  Parliament  of  the  country,  and  a  Minister  of  the  Crown,  holding  at  the 
time  the  high  office  of  Attomey-General,  he  submitted  himself  to  the  requisite 
literary  and  legal  examinations,  and  was  then  only  admitted  as  a  member  of  the 
Bar.    Distinguished  by  his  lucid  arrangement  of  facts,  by  his  clear  and  fair 
statements  of  the  law  as  applicable  to  any  particular  case,  and  by  his  cloee» 
concise,  and  forcible  reasoning,  he  exhibited  in  the  conduct  of  his  business  a  rare 
example  of  intellectual  power.    As  an  advocate,  we  can  confidently  say  that  he 
was  unsurpassed.    One  pleasing  characteristic  of  his  I  may  mention ;  and  in 
this  I  speak  from  personal  recollection.    In  the  excitement  so  often  produced  in 
long  and  protracted  cases,  his  self-control  ever  enabled  him  to  exhibit  that 
considerate  courtesy  towards  his  opponents  which  tends  so  largely  to  preserve 
the  order  and  decorum  so  befitting,  and,  indeed,  so  necessary  in  a  court  of 
justice,  and  which  also  tends  so  largely  to  lighten  the  labour  of  the  presiding 
judge.    His  conduct  and  bearing  towards  the  Bench  were,  as  has  been  well 
said,  such  as  would  seem  to  have  been  dictated  by  a  high  sense  of  its  responsi- 
bility and  a  well-founded  confidence  that  he  was  himself  destined,  in  due 
course,  to  fill  its  highest  position.    Accordingly,  when,  in  the  year  1878,  that 
eminent  man,  our  dear  friend  Sir  Alfred  Stephen,  retired  from  the  high  office 
of  Chief  Justice,  which  he  had  for  so  many  years  adorned.  Sir  James  Martin 
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was,  with  the  approval  of  the  profession  and  the  public  at  large,  selected  as  hia 
~  snccessor,  and  for  close  on  13  years  he  fiUsd  the  high  oiBce.  I,  daring  the 
whole  of  that  period,  and  my  colleagues  daring  the  greater  portion  of  it,  have 
had  the  fullest  opportunity  of  appreciating  the  high  qualifications  whieh  he 
brought  to  the  discharge  of  his  important  duties.  His  great  memory,  the 
facility  and  quickness  with  which  he  comprehended  the  most  complicated  state 
of  facts,  and  distinguished  what  was  mateiial  from  what  was  immatmal,  so  aa 
to  bring  out  and  set  forth  with  clearness,  precision,  and  force  the  real  questions 
to  be  determined,  were  singularly  remarkable.  His  power,  too,  in  AtmMng  with 
abstruse  and  difficult  questions  of  law,  in  collating,  contrasting,  and  distinguish- 
ing cases,  no  matter  how  numerous,  that  bore  on  any  particular  question,  was 
equally  remarkable.  His  great  knowledge  of  principles,  acquired,  no  doabt,  by 
extenaiye  reading  and  thought,  must  have  largely  contributed  to  this  power. 
In  addition  to  these  high  special  qualifications,  I  was  often  surprised  at  the 
extent  of  his  general  reading.  Often  in  conversation  he  uefed  to  show  a  wide 
and  varied  acquaintance  with  classical  literature,  certainly  far  from  common. 
With  his  colleagues  he  was  courteous  and  considerate.  In  consultation  after 
an  argument,  while  expressing  his  own  opinions  freely  and  plainly,  he  always 
listened  to  and  considered  the  opinions  and  views  of  his  colleagues  if  they 
differed  from  his,  with  a  desire  at  all  times  to  bring  about  unanimity  of  decision, 
considering  as  he  did  that  a  unanimous  decision  was  of  more  moral  weight  than 
a  decision  by  a  majority.  And  now  we  monm  the  loss  of  this  highly-gifted 
man,  whose  loss  his  surviving  colleagues  so  deeply  feel,  whose  loes  the  public 
feel— ft  man  who,  in  the  legal  history  of  the  countiy,  with  which  we  are  here 
concerned,  will  for  his  distinguished  talents  and  high  judicial  qualities  hold  a 
place  as  a  great  Chief  Justice,  not  second  to  the  most  illustrious  of  his  prede- 
cessors, and  not  likely  to  be  surpassed  by  any  who  may  in  the  course  of  tinie 
succeed  him  in  the  high  office  which  he  filled.  '^  He  was  a  man,  take  him  all  in 
all,  we  shall  not  look  upon  his  like  again."     ffU  saltern  ticcumulem  donis. 


The  ATTOBMBT-GBirBBAL  (the  Hon.  J.  H.  Want)  then  rose,  and  said :  In  the 
position  which  I  hold  as  Attorney-General,  and  therefore  as  leader  <rf  the  Bar, 
I  have  on  behalf  of  the  legal  profession  to  approach  an  exceedingly  painful  and 
difficult  task ;  and  when  I  look  around  me  and  see  so  many  who  are  dider  than 
myself,  and  who  could  so  much  more  eloquently  and  ably  perform  it,  I  confess 
that  it  is  with  considerable  hesitation  that  I  undertake  it.  But,  however 
humble  my  efforts  may  be,  and  however  feeble  my  language,  I  feel  when  I  say 
I  haye  risen  to  express  our  deep  sorrow  and  pain  at  the  deplorable  and  irrepar- 
able loss  that  we  have  sustained  in  the  untimely  death  of  our  late  respected 
and  esteemed  Chief  Justice — I  know  that  I  am  expressing  a  sentiment  that 
will  find  an  echo  in  every  breast,  and  that  I  shall  touch  a  chord  that  will 
vibrate  in  eveiy  heart  I  find  it  difficult,  because  no  ordinary  words  can 
describe  our  feelings — ^no  language  tell  their  extent.  No  expressions  can 
describe  the  many  brilliant  qualifications  of  our  late  lamented  Chief  Justice.  I 
find  it  painful,  because  I  have  to  say  a  long,  last,  sad  farewell  to  one  who  has 
been  intimately  associated  with  our  brotherhood  of  the  Bar,  and  who  has  so 
much  endeared  himself  by  his  universal  courtesy,  his  genial  companionship, 
and  his  honourable  and  upright  career.  The  elder  members  of  the  profession 
will  well  remember  their  comrade  in  arms  before  his  elevation  to  the  high 
position  from  which  a  premature  death  has  now  unfortunately  removed  him, 
and  in  remembering  him  they  must  associate  him  with  everything  that  was 
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chiyalrous.  The  jamor  members  who,  like  myself,  have  had  experience  of  him  1886. 
while  holding  that  exalted  office,  know  how,  on  occasions  when,  as  young  and  ^'Ag^rtomw 
inexperienoed  members,  having  to  contend  in  nnequal  combats,  by  reason  of  QeneraU 
onr  being  opposed  to  men  of  far  greater  experience  than  ourselves,  we  have 
always  fdt  the  protection  that  surrounded  us  in  his  presence,  and  the  kind  and 
courteous  manner  in  which  we  have  been  helped  to  overcome  the  difficulties 
that  met  us.  And  I  think  I  may  say,  with  the  greatest  respect  to  those  who 
now  occupy  the  judicial  seats,  or  those  who  are  now  upon  the  floor  of  the 
Court,  that  we  cannot  expect  to  find  a  man  who  will  combine  all  the  sterling 
qualities  of  the  late  Sir  James  Martin.  If  proof  were  required  of  the  great- 
ness of  the  man,  we  have  only  to  look  back  and  find  that  in  a  long  and 
honourable  career  he  has  occupied  the  very  best  position  as  a  politician  and 
statesman,  the  first  place  in  the  ranks  of  our  advocates,  and  as  a  Judge  the 
exalted  office  of  a  Chief  Justice.  In  the  performance  of  all  these  duties,  while 
he  was  alive,  he  commanded  and  won  our  admiration,  and  now  that  he  is  dead 
he  has  gone  to  his  grave  amidst  a  universal  wail  of  lamentation.  A  wonder* 
fully-balanced  judicial  mind,  a  marvellously  quick  perception,  a  firm  grasp  of 
the  situation,  a  solid  foundation  of  law,  a  studied  and  strict  impartiality,  all 
made  him  a  Judge  equal  to  any  that  has  adorned  the  bench,  I  believe,  in  any 
nation  of  the  world.  It  seems  but  a  little  while  ago  that,  as  a  mark  of  our 
respect  and  esteem,  we  presented  him  with  that  picture  that  now  looks  down 
u]x>n  us.  The  original  has,  alas,  i>a8sed  away!  The  shadow  on  the  canvas 
alone  remains,  and  its  funeral  trapping  tells  us  but  too  surely  that  our  brother 
is  no  more.  This  picture  will,  however,  remain  to  remind  us  always  that 
industry,  perseverance,  and  integrity  will  lead  to  success,  and  I  hope,  teach  us 
to  endeavour,  however  humbly,  to  emulate  his  great  example.  It  will  keep 
fresh  in  our  memories  the  ablest  politician,  the  roost  loyal  colonist,  true  friend, 
gifted  and  brilliant  lawyer,  impartial  and  upright  Judge.  I  feel  that  I  have 
ill- performed  the  task  I  undertook,  but  I  feel  that  I  have  been  honi-tured  in 
being  allowed  to  say  this  on  behalf  of  my  brother  professional  men,  who  all 
feel  and  know  that  Australia  has  lost  one  of  her  best  citizens,  the  legal  pro- 
fession a  staunch,  true,  and  valued  friend,  and  the  bench  its  brightest  and  most 
distinguished  ornament. 


ADDRESSES  DELIVEEED  ON   THE  OCCASION  OF  THE  SWEARING- 
IN  OF  THE  CHIEF  JUSTICE. 

The  Honourable  Frederick  Matthew  Darley,  Q.C.,  having  been  appointed 
Chief  Justice  on  November  29th,  1886,  was  swom-in  on  December  7th,  and  on 
his  taking  his  seat  on  the  Bench,  the  following  address  was  delivered  by  the 
Attorney-General,  the  Hon.  J.  H.  Want,  in  the  presence  of  all  the  Judges, 
nearly  every  member  of  the  Bar,  and  a  large  attendance  of  solicitors  and  the 
public,  including  many  ladies  : — 

"  May  it  please  your  Honours,  your  Honour  the  Chief  Justice, — It  becomes  my  TheAttor%«jf* 
official  duty  to  appear  before  you  to-day  to  offer  my  humble  and  heartfelt  con-       Oeneral, 
gratulations  to  his  Honour  the  Chief  Justice  on  his  assumption  of  his  exalted 
office.    I  do  so  with  the  sincerest  pleasure,  with  a  pleasure  that  I  know    is 
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1886.         shared  to  the  fullest  extent  by  my  learned  brethren  of  the  bar,  as  well  as  by  the 
other  branch  of  the  profession — a  pleasure  in  my  case  intensified  by  the  foct  of 
Genial  ^  my  having  been  a  pupil  of  your  Honour,  and  of  being  now  a  member  of  the 
Government  to  which  belongs  the  honour  of  having  offered  to  you,  and  of 
having  received  your  acceptance  of  the  Chief  Justiceship  of  the  colony.    When 
the  great  man,  whose  loss  the  whole  country  deplores,  was  removed  from 
the  place  which  he  so  long  occupied  with  a  distinction  and  efficiency  which 
were  universally  and  gratefully  recognised,  the  most  sanguine  of  us  were  aware 
that  it  would  be  well-nigh  impossible  to  find  another  who  possessed  in  the  same 
degree  the  many  brilliant  qualities  by  which  he  was  characterised.    His  mar- 
vellous attainments  and  his  great  ability^  would  naturally  have  the  effect  of 
inspiring  those  who  might  succeed  him  with  some  degree  of  apprehension  as  to 
the  responsibilities  which  they  would  undertake  in  following  one  so  g^ted  and 
distinguished,  but  1  venture  to  hope  and  to  sincerely  believe  that  in  you,  our 
new  Chief  Justice,  we  have  one  who  will  be  rather  stimulated  than  depressed 
by  the  great  example  of  his  predecessor.     We  who  have  been  practising  with 
your  Honour  in  the  profession  to  which  we  belong,  have  had  an  opportunity  of 
seeing  and  recognising  your  great  abilities,  your  profound  knowledge  of  the 
law,  your  uutiring  energy,  and  your  unvarying  courtesy  under  all  circumatanoes 
and  in  all  situations.    We  have  seen  the  exercise  of  those  attributes  from  day 
to  day,  and  we  now  witness  with  deep  and  heartfeli  pleasure  your  arrival  at  that 
goal  which  you  have  just  reached — that  of  the  great  and  high  office  of  the  Chief 
Justice  of  this  colony.    Your  equals  of  the  bar  have  lost  from  their  ranks  an 
honourable  and  chivalrous  rival.    Your  younger  professional  brethren  will  miss 
the  kindly  helping  hand,  and  the  ever  ready  assistance  to  which  they  were 
always  made  to  feel  that  they  were  welcome  whenever  they  needed  it.     All  of 
us  wUl  remember  a  long  unbroken  record  of  courtesy  and  kindness,  and  I  may 
say  that  your  leaving  our  ranks — "  Unsolders  all  the  goodliest  fellowship, 
whereof  this  world  holds  record."    It  is,  however,  an  unsoldering  in  this  case 
which  we  recognise  will  advance  and  promote  the  welfare  of  this  gpreat  colony  ; 
and  we  know  well  that  the  same  watchful  eye  and  protecting  hand  that  was 
always  extended  to  the  profession  will  still  watch  over  and  protect  us,  though 
translated  to  a  higher  and  more  exalted  sphere.    It  is  alwajrs  difficult  to  speak 
in  terms  of  eulogy  of  one  who  is  present,  and  it  is  equally  distasteful  for  those  to 
whom  such  terms  are  addressed  to  listen  to  them.  We  will,  therefore,  rest  content 
with  the  perfect  knowledge  that  your  Honour  knows  full  weU  that  deep  down  in 
our  heartP  there  exist  feelings  and  sentiments  more  potent  than  words ;  that  we 
all  feel,  in  common  with  the  public,  a  sense  of  supreme  satisfaction  and  gratifi- 
cation at  your  elevation.    We  congratulate  your  Honour  on  your  acceptance  of 
the  highest  judicial  office  in  the  land ;  and  we  may  well,  at  the  same  time,  con- 
gratulate ourselves  that  the  Courts  in  which  we  practice  will  be  presided  over 
by  one  whom  we  have  all  learned  to  admire  and  respect.    We  congratulate  the 
country  on  the  acquisition  to  its  service  of  a  great  and  distinguished  lawyer, 
audits  highest  Court  on  being  presided  over  by  one  who  will  follow, not 
unworthily,  in  the  footsteps  of  those  great  men  who  have  preceded  him,  and  one 
who  will,  we  feel  sure,  maintain  that  great  bulwark  of  our  English  liberty— a 
pure,  untarnished,  and  unsullied  administration  of  justice. 

I>arUifj  C.J.  His  Honour  the  Chibf  Justice  said :  Mr.  Attomey-Gteneral  and  gentlemen  of 
the  Bar  of  New  South  Wales,— I  return  you  my  sincere  thanks  for  the  address 
which  has  just  been  delivered,  and  which  evinces  so  much  good  feeling  towards 
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me.  It  is  a  little  more  than  thirteen  yean  ago  since  we  met  in  this  Court  to  1886. 
bid  farewell  to  a  distinguished  Judge,  who  for  a  period  of  nearly  30  years  had  ~~  ~  ~~" 
filled  this  seat  with  so  much  credit  to  himself,  and  so  much  benefit  to  the  com-  ^''^* 
munity.  Happily  he  is  yet  amongst  us,  and  still  renders  services  of  inestimable 
▼alue  to  the  State.  A  few  weeks  afterwards  we  again  met  for  the  purpose  of 
offering  our  congratulations  to  his  successor,  whom  God  in  His  wisdom  has  seen 
fit  to  remove  from  amongst  us — ^a  Judge  who  for  ability,  for  learning,  for  every 
quality  which  is  necessaiy  to  a  gpreat  and  good  Judge,  might  have  ranked  with 
any  one  of  England's  great  Chief  Justices.  Such  were  my  immediate  predt- 
ceseors  in  this  seat,  and  when  I  contemplate  their  careers,  I  confess  my  heart 
sinks  within  me,  not  I  trust  from  any  ignoble  or  selfish  fear  of  what  may  be 
said  or  thought  of  me,  but  from  a  fear  lest  the  duties  of  this  great  office  be  not 
carried  out  so  much  to  the  advantage  of  the  country  as  they  hitherto  have  been. 
With  respect  to  my  immediate  predecessor  in  ofBice,  I  desire  to  say  a  word.  I 
need  not  say  to  you  that  Mr.  Salomons,  when,  to  our  great  regret,  he  resigned  a 
position  to  which  it  was  the  noble  ambition  of  his  life  to  attain,  and  for  which  he 
was  BO  well  fitted,  was  actuated  by  no  other  feeling  but  that  which  he  conceived 
to  be  his  duty  to  the  public.  A  Chief  Justice  of  whon^  England  still  is  proud,  and 
whose  memory  is  yet  green  amongst  us — I  allude  to  Sir  Matthew  Hale — ^laid 
down  for  his  conduct  certain  rules,  which  Lord  Campbell,  when  writing  his 
life,  says  ought  to  be  inscribed  in  letters  of  gold  on  the  walls  of  Westminster 
Hall,  as  a  lesson  to  those  entrusted  with  the  administration  of  justice.  They 
were  headed,  **  Things  necessary  to  be  continually  held  in  remembrance." 
Some  of  these  are  just  as  applicable  to  the  present  day  as  they  were  to  the  year 
1660.  They  are  as  follows : — "  1.  That  in  the  administration  of  justice  I  am 
entrusted  for  God,  the  King,  and  Country,  and,  therefore  (2),  that  it  be  done — 
i.,  uprightly;  ii.,  deliberately ;  iii.,  re&olutely.  8.  That  I  rest  not  upon  my  own 
understanding  jor  strength,  but  implore  and  rast  upon  the  direction  and  strength 
of  God.  4.  That  in  the  execution  of  justice  I  carefully  lay  aside  my  own 
passions,  and  not  give  way  to  them,  however  provoked.  6.  That  I  will  be 
wholly  intent  upon  the  business  I  am  about,  remitting  all  other  cares  and 
thoughts  as  unseasonable  and  interruptions.  6.  That  I  suffer  not  myself  to  be 
prepossessed  with  any  judgment  at  all  till  the  whole  business  and  both  parties 
be  heard.  7.  That  I  never  engage  myself  in  the  beginning  of  any  cause,  but 
reserve  myself  unprejudiced  till  the  whole  be  heard.  8.  That  in  business 
capital,  though  my  nature  prompt  me  to  pity,  yet  to  consider  that  there  is 
a  pity  also  due  to  the  country.  9.  If  in  criminals  it  be  a  measuring  cast,  to 
incline  to  mercy  and  acquittal.  10.  That  I  be  not  biassed  with  compassion  to 
the  poor,  or  favour  to  the  rich,  in  point  of  justice.  11.  Not  to  be  solicitous 
what  men  will  say  or  think,  so  long  as  I  keep  myself  exactly  according  to  the 
rule  of  justice."  All  one  can  do  is  to  hold  these  rules  continually  in  remem- 
brance, and  pray  that  power  may  be  given  to  carry  them  into  effect.  In  con- 
clusion, I  rely  on  the  great  experience  and  learning  of  my  brother  Judges,  who 
will  I  know  always  gladly  assist  me  with  sound  and  safe  counsel.  I  rely  upon 
you,  my  old  comrades  of  the  Bar,  to  cheer  me  on  my  path  by  your  kindly 
feeling  towards  me,  and  to  aid  me,  by  your  learning,  your  power  of  research* 
and  by  your  clear,  strong,  and  cogent  arguments,  to  arrive  at  a  sound  conclusion . 
and  I  rely  upon  the  integrity,  independence,  and  learning  of  the  solicitors  of  the 
Court,  to  whom  I  am  so  much  indebted  for  their  continued  confidence  and 
support,  and  who  are  the  immediate  legal  advisers  of  the  public,  that  they  also 
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1886.  will  aid  me  in  the  proper  discbarge  of  my  datj.     But  abovA  all,  and  beyond  all, 

— I  place  my  reliance  upon  the   Supreme  Dispenser  of  Justice,  that  He  will  in 

Variety  C/.J.  answer  to  my  prayer  aid  me.  His  humble  instrument,  in  the  due  administration, 

without  fear^avour,  or  affection,  of  His  justice  for  the  benefit,  advantage,  and 

welfare  of  this  great  country. 


I  NDEX. 


COMMON  LAW. 


AMENDMENT— 0/  order  as  to  eogts  ^  See 
Costs,  2. 

2 Of  writ  of  ea.  8a,-^8ee  Pbacticb,  2. 

8 Of    writ    of   scire  facias — See    Scire 

Facias,  2. 

APPEARANCE— Time  of  entering—Bee  Vrac- 
Tics,  3. 

ARBITBATION  —  Award  sent  back  for 
amount  of  payment  to  he  specified — Vendor 
directed  to  receive  back  goods  delivered,']  "By 
an  award  reciting  that  disputes  and  differences 
had  arisen  between  the  parties  in  respect  of  a 
contract  by  which  the  plaintiff  sold  to  the 
defendants  2000  casks  of  cement,  to  be  delivered 
in  merchantable  condition,  and  that  it  was 
agreed  that  "  all  disputes,  differences,  claims, 
and  demands,  matters  and  things  between 
them  in  respect  of  the  said  contract"  should 
be  referred  to  arbitration,  the  arbitrators 
found — 1.  That  the  cement  was  not  merchant- 
able. 2.  That  1935  casks  were  deliyered  by 
the  plaintiff  to  the  defendants,  and  that  the 
defendants  paid  for  250  casks,  and  resold  and 
were  paid  for  236.  3.  They  awarded  that  the 
plaintiff  do,  after  paying  the  defendants  all 
expenses  of  wharfage,  cartage,  storage,  labour, 
and  all  rent  and  other  charges  incurred  by 
them  in  respect  of  the  same  up  to  the  date  of 
the  taking  them  back,  take  back  1639  casks. 
4.  That  the  plaintiff  do  pay  to  the  defendants 
the  price  paid  by  them  to  him  for  14  casks, 
portion  of  said  250  casks,  together  with  all 
expenses  of  wharfage,  cartage,  storage,  and 
labour  incurred  by  them  in  respect  thereof. 
The  Court,  on  the  motion  of  the  plaintiff,  tent 
back  the  award,  in  order  to  ascertain  the 
amount  to  be  paid  by  the  plaintiff  for  wharf- 
age, &c,,  in  the  third  clause  of  the  award 
mentioned.  But  the  Court  refused  an  appli- 
cation made  by  the  plaintiff  to  set  aside  the 
award,  holding  that  the  arbitrators  had  power 
to  direct  the  pUdntiff  to  receive  back  the 
cei^ent,  as  it  was  unmerchantable.  Sahl  v. 
MacDonnbll 385 

BAILIFF — Special  bailiff—  Overcharge — Acting 
under  colour  of  writ  of  fi..  /a.]  The  defendants 
entrusted  the  execution  of  a  writ  of  f,  fa,, 
which  they  had  obtained  against  the  plaintiff, 
to  a  special  bailiff.  The  bailiff  went  to  the 
plaint&'s  selection,  near  Narrabri,  and  leaving 
a  man  in  possession,  returned  to  Narrabri  with 
the  plaintiff.    The  plaintiff    then    paid  the 


bailiff  51/.,  and  obtained  a  receipt  signed  by 
the  bailiff  in  the  following  terms  :  *'  I^ceived 
from  Daniel  Murphy,  the  sum  of  512.  on 
account  of  A.  Goldman  &  Company."  The 
plaintiff's  evidence  whs  that  such  payment  and 
receipt  was  in  full  discharge  of  the  writ.  The 
next  day  the  bailiff  said  he  had  made  a 
mistake,  and  demanded  01,  more,  which  the 
plaintiff  refused  to  pay.  The  bailiff  then 
returned  to  the  plaintiff's  selection  and  sold 
his  sheep.  The  plaintiff  brought  this  action 
to  recover  damages  for  an  overcharge  by  the 
bailiff  and  for  trespass  to  his  land  and  the 
conversion  of  his  sheep.  The  defendants  paid 
money  into  Court,  and  pleaded  the  writ  of 
Jl.  fa,  to  the  counts  for  trespass  and  conversion. 
At  the  trial  the  Judge  refused  to  admit 
evidence  to  show  that  the  charges  made  by  the 
bailiff  were  reasonable  and  in  accordance  with 
the  practice  of  the  sheriff's  office.  Verdict  for 
the  plaintiff,  with  16/.  Is.  damages  for  the 
overcharge,  and  1002.  general  damages.  Held, 
on  motion  to  make  absolute  a  rule  to  enter  a 
nonsuit  or  for  a  new  trial,  that  as  the  defen- 
dants, by  paying  money  into  Court,  admitted 
the  overcharge,  the  Judge  was  not  in  error  in 
excluding  the  evidence.  Held  also,  that  as 
the  bailiff  acted  under  colour  of  the  writ,  the 
defendants  were  liable  for  his  acts.  -The  Court 
being  of  opinion  that  the  damages  were 
excessive,  the  rule  was  discharged,  without 
costs,  on  the  plaintiff  consenting  to  reduce 
the  damages  to  50/.  Mubpht  v.  Goldman     834 

BILL  OF  EXCHANGE— IT^i  amowits  to 
acceptance  of— See  Contsact. 

BBOEEB— £fee  Pbingifal  &  Agxnt. 

BURDEN  OF  PROOF— fifw  Cbowk,  2. 


CA.  SA. — Against  defendant  in  defamation — 
See  Pbacticx,  2. 

CERTIORARI— ^l>p0a/  from  order  of  Judge 
in  Chambers  refusing  certiorari  under^ec.  89  of 
the  District  Courts  Act  (22  Vic.  No.  18)— 
Jurisdiction  of  Court  to  entertain  original 
application.']  Where  a  Judge  in  Chambers 
has  refused  a  certiorari  under  section  89  of  the 
IHstrict  Courts  Act  an  appeal  does  not  lie  to 
the  Full  Court  against  such  refusal ;  but  an 
application  for  the  same  thing  may  be  made 
to  the  Court.    Cross  v,  Gk>ODB     -        •        72 


INDEX— OASES  AT  LAW. 
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2. 


-MandafMu—8ee  Mandamub. 


CLAIMS  AGAINST    GOVERNMENT  ACT 

— 8es  Cbown,  1. 

COLLISION— flfee  Nayioation. 

COMMISSION— fi^M  Principal  &  Aobnt. 

COMMON  COUNTS— S««  Principal  k 
Aobnt,  1. 

COMPANIES— IZe^M^ratton  of  contract  under 
8,  57  of  the  Companies  Act  (87  Vic.  No.  19)— 
See  Principal  4*  Aobnt. 

CONDITIONAL  FUECHASE  — flfee  Crown 
Lands. 

CONTRACT  37- Toriance  of  proof  of— What 
amounts  to  acceptance  of  hill  of  exchange,"]  To 
a  declaration  for  breach  of  a  contract  to 
accept  bills  of  exchange,  the  defendant 
pleaded,  by  way  of  cross-action,  that  it  was  a 
term  of  the  contract  that  the  goods,  against 
which  the  bills  were  drawn,  should  be  given 
np  to  the  defendant  on  payment  of  the  bills 
"  at  the  maturity  thereof."  Breach,  that  the 
plaintiff,  before  the  maturity  of  the  bills,  sold 
the  goods.  At  the  trial  it  appeared  that  the 
contract  was  that  the  goods  were  to  be  given 
up  on  payment  of  the  bills :  the  words  "  at 
maturity  thereof  "  not  being  contained  in  the 
contract  as  proved.  Held^  that  the  plaintiffs 
were  not  obliged  to  hold  the  goods  for  the 
defendant  until  the  maturity  of  the  bills. 
There  was  a  material  variance  between  the 
plea  and  the  evidence  relied  upon  in  support 
of  it.  The  defendant,  in  a  letter  to  the  plaintiffs, 
after  referring  to  the  protest  of  one  of  the 
bills  for  non-acceptance,  said  that  it  would  be 
paid  "  at  maturity/*  iTeld,  not  to  amount  to 
an  acceptance.    Wilson  v,  Dibbb-         -    810 

CONTRIBUTORY  NEGLIGENCE-Sm  Nbo- 

liobncb. 

COSTS  —  Taxation  —  Second  counsel  —  Court 
wiU  review  disallowance  hy  Prothonotary .] 
Where  the  Prothonotary  disallowed  the  costs 
of  second  counsel  for  the  defendants  in  an 
arbitration  in  which  the  plaintiff  claimed 
138,0001.,  the  Court  ordered  a  review  of  taxa- 
tion. Thb  North  Illawarra  Coal  Company 
V.  Thb  Commisbionbr  for  Bailwats   -    846 

2« Isaues  under  Real  Property  Act  (41  Vic. 

No.  18),  sec.  ^— Costs  to  he  paid  hy  wnsuccesaful 
party — Motion  to  amend  order  of  Court — Rule, 
HU,  3  Joe.  1 — Reopening  question  of  costs,'] 
At  the  first  trial  of  issues  under  section  4  or 
41  Vic.  No.  18  the  jury  found  for  the  defen- 
dant, ^he  Court  amended  the  issue  and 
directed  a  new  trial,  but  reserved  the  ques- 
tion of  costs.  On  the  second  trial  the  jury 
found  for  the  plaintiff.  The  Court  discharged 
a  rule  nisi  for  a  new  trial,  and  giving  the 
plaintiff  the  costs  in  the  second  trial  and  of 
the  second  new  trial  motion,  but  orderine 
that  each  party  should  bear  his  own  costs  of 
the  first  trial  and  of  the  first  new  trial  motion. 


The  Court,  on  motion,  amended  the  order  by 
directing  that  the  defendant  should  also  pay 
tiie  costs  of  the  first  trial  and  of  the  first  new 
trial  motion,  holding  that  it  had  no  right, 
looking  at  section  4,  to  deprive  the  plaintiff, 
who  was  the  party  finally  successful,  of  his 
costs.  The  rule  of  Queen's  Bench  Hilary 
Term,  3  Jao.  1,  does  not  stand  in  the  way  <rf 
the  Court  so  amending  its  order,  and  giving  a 
varty  the  right  conferred  on  him  by  statute. 
JoNBB  V.  Hill  (Ifo.  2).  •      .-        -    889 

8« Of  amending  torit  of  sci.  fa. — Bee  Sgirb 

Facias. 

COVENANT— 2V)  repair— flfce  Landlord  and 
Tbnant,  1. 

CRIMINAL  LAW  —  Larceny  —  PreseiOin^ 
cheque  and  receiviny  more  than  cheque  was 
drawn  for.]  The  prisoner  received  in  x>ay- 
ment  of  a  sum  of  61.  198.  owing  to  him  for 
shearing,  a  cheque  expressed  in  writing  to  be 
for  that  sum,  but  in  which  the  amount  was  by 
mistake  written  in  figures  161.  19s.  Across 
the  cheque  was  written  "under  71."  The 
evidence  was  that  the  prisoner  knew  what 
amount  was  owing  to  him,  and  that  he  knew 
that  there  was  a  mistake  made  in  drawing  the 
cheque,  although  he  could  barely  read  and 
write.  He  went  to  G.,  a  publican,  who  also 
could  barely  read  and  write,  and  presented 
the  cheque  in  payment  for  some  drinks,  and 
in  answer  to  an  observation  about  the  large- 
ness of  the  amount,  he  fahely  stated  that  tiie 
price  of  some  horses  he  had  sold  was  included 
in  the  cheque.  G.  gave  him  change  as  for  a 
cheque  drawn  for  161. 19e.  There  was  evidence 
that  the  cheque  could  not  be  cashed  at  the 
bank  for  more  than  61.  19s.  The  prisoner 
having  been  convicted  of  stealing  161.  19s.. 
the  property  of  G.,  Held,  on  case  reserved, 
that  the  conviction  was  right.  Ebgina  v. 
Chbathak      ......    858 

2.  Larceny — Special    property.]      The 

prisoner  was  convicted  on  an  information 
charging  that  he  stole  certain  goods  there 
named,  the  property  of  one  L.  L.  was  the 
landlord  of  certam  premises  which  he  leased 
to  the  prisoner.  At  that  time  there  were 
some  goods  on  the  premises  belonging  to  W., 
a  former  tenant.  On  the  prisoner  entering 
the  premises  L.  was  about  to  remove  the 
ffoods,  when  the  prisoner  said,  "  Leave  them 
here,  they  will  be  safe,  and  not  in  my  way." 
The  goods  were  accordingly  left  there,  and 
were  afterwards  sold  by  the  prisoner.  The 
point  was  taken  on  behalf  of  the  prisoner  that 
there  was  no  evidence  that  the  goods  were  the 
property  of  L.  Held,  that  the  evidence  was 
sufficient  to  establish  that  L.  had  a  special 
property  in  the  goods  stolen.  R.  v,  Jonbs  -  858 

8.  Lottery— 10    Will.    III.   cap,  23— 

Pak-ah-pu,]  Upon  an  information  laid  under 
10  Will.  lU.  cap.  23  the  prisoners  (Chinamen), 
who  kept  a  pak-ah-pu  house,  t.e.,  a  house 
where  the  Chinese  same  of  pak-ah-pu  is 
played^  were  convicted  of  keeping  a  lottery. 
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Held,  that  they  were  rightly  convicted.  Pak- 
ah-pu,  though  a  complicafced  contrivance, 
being  a  concern  in  which  persons  can  obtain 
prizes  by  chance,  is  a  lottery.  Bboina  v.  Ah 
Tow  AND  Othbbs 347 

4.  Criminal  Law  Amendment  Act  (46 

Vie,  No,  17),  section  964r— Bigamy — Offence 
committed  before  the  Act — Prisoner  competent 
witness.^  By  section  354  of  the  Criminal  Law 
Amendment  Act  (46  Vic.  No.  17),  "on  the 
prosecution  of  a  person  for  bigamy  .  .  . 
the  accused  may  be  a  witness  on  his  or  her 
own  behalf  to  prove  the  continual  absence  of 
such  wife  or  husband,  and  that  the  accused  on 
reasonable  ffrounds  believed  such  wife  or 
husband  at  uie  time  of  the  second  marriage 
not  to  be  living."  The  prisoner  was  charged 
with  bigamy,  alleged  to  have  been  committed 
before  the  Criminal  Law  Amendment  Act  came 
into  force.  At  the  trial,  the  prisoner  was 
tendered  as  a  witness  on  his  own  behalf,  but 
the  presiding  Judge  ruled  that  the  decision  of 
the  Supreme  Court  in  R.  v.  f  eys  (6  N.S.W. 
L.B.  135)  applied,  and  that  the  prisoner  was 
not  a  competent  witness.  Held^  on  special 
case,  that  the  Judge  was  in  error  in  so  ruling. 
By  section  354  a  privilege  is  conferred  on  the 
prisoner.  The  case  is  not  like  R.  v.  Keys, 
where  it  was  sought  to  deprive  the  prisoner  of 
the  right  which  he  possessed  to  challenge  20 

Srors.      Conviction     quadied.      BsaiNA    v. 
UBBAT  ......     861 

CROWN — Claims  against  the  Government  Act, 
39  Vic,  No,  38— Tort  toill  lie  against  the 
Crown,2  By  the  Act  39  Vic.  No.  38,  the 
Leg^islature  meant  to  extend  the  rights  of  the 
subject  by  allowing  an  action  to  be  brought 
against  the  Government  of  the  colony  in  cases 
arising  e«  delicto  from  the  wrongful  acts  of  its 
oficers.    Bowman  v,  Fabvbll   -        -        -    1 

2*  Writ  of  intrusion — Land  previously 

gr<snted  by  Crown — Defendant  need  not  prove 
his  titU,^  To  a  writ  of  intrusion  the  defendant 
pleaded  that  the  land  in  question  had  been 
grafted  by  the  Crown  to  various  persons,  and 
that  defendant  and  those  under  whom  he 
olauned  had  been  in  possession  of  the  land, 
adversely  to  the  grantee,  for  over  20  years. 
Verdict  for  the  defendant.  Held,  that  the 
Crown,  by  filing  a  writ  of  intrusion,  cannot 
call  upon  the  defendant  to  prove  his  title 
where  it  appears  that  the  land  had  _ 
been  granted  by  the  Crown.  Bule  ref  i 
BSOINA  V.  COOFSB 15 

CROWN  GRANT  —  PareeU  —  Excess  —  JSvi- 
denee  of  occupation  overriding  description — See 

VSNDOB  AND  PUBCHASBB 

CROWN  LANDS  kCTi^BeUction  by  cor- 
poration— Croum  Lands  Act^  1884,  s.  137,  retro- 
spective— A  corporation  cannot  make  a  valid 
mining  conditional  purchase  under  section 
19  of  25  Vic.  No.  1.  The  word  "person"  in 
section  13  of  that  Act  does  not  include  a 


corporation.  Section  137  of  the  Crown  Lands 
Act,  1884  (see  Scibb  Facias),  is  retrospective. 
K.  V.  Bedhead  Coal  Mining  Co.  (No.  1)  -  279 

2 Crown  Lands  Act,  1884  (48  Vic.  No.  18), 

sec.  21 — Forfeited  selection  within  leasehold 
area — Re-selection — "Lands  comprised  within 
leasehold  areas,"  include  land  conditionally 
purchased.']  On  9th  February,  1882,  J.S.  con- 
ditionally  purchased  640  acres  on  the  plain- 
tifF's  run.  Upon  the  passing  of  Crown  Lands 
Act  of  1884  (48  Vic.  No.  18),  the  plaintiff 
applied  for  a  division  of  his  run  and  for  a 
pastoral  lease  of  the  leasehold  area,  and  a 
notification  of  the  division  of  the  run  was 
published  on  11th  July,  1885.  The  conditional 
purchase  of  J.S.  was  wholly  within  the 
boundaries  of  the  leasehold  area.  On  l7tii 
November,  1885,  the  conditional  purchase  of 
J.S.  was  declared  forfeited,  by  notification  in 
the  Gazette,  and  thereupon  became  Crown 
lands.  On  24th  December,  1885,  the  defen- 
danl  applied  to  purchase  160  acres,  part  of  the 
forfeited  purchaise,  and  for  a  conditional  lease 
of  480  acres,  the  residue  of  such  purchase,  and 
such  applications  were  approved  by  the  Land 
Board.  By  section  21  of  48  Vic.  No.  18, 
"Landd  comprised  within  leasehold  areas" 
are  exempt  from  conditional  sale.  Held 
{Martin,  C.J.,  dissenting),  that  the  words  in 
section  21  "  lands  comprised  within  leasehold 
areas*'  were  not  restricted  to  lands  which 
might  be  leased  to  the  runholder,  but  included 
all  lands  within  the  boundaries  of  the  lease- 
hold area.  Judgment  for  the  plaintiff.  Edols 
V.  Teablb 874 

8* JVhat  is  evidence  of  a  lease  or  promise 

of  lease  within  section  7  of  the  Crown  Lands 
Alienation  Act,  1861  (25  Vic.  No.  l)^Portion 
of  1000  acres  measured  before  25  Vic.  No.  1,  a 
"  measured  portion" — Resumption  for  railway 
of  part  desWoys  character  of  residue  a^ 
measured  portion — Approval  of  Minister  sub- 
sequent to  selection — Lnprovem^nts  scattered 
over  portion — Selection  of  "  residue" — Improve- 
ments—Railway fence— Z^  Vic.  No.  13,  sections 
13, 16.]  K.,  about  1825-1827,  was  promised 
by  the  Crown  a  lease  of  2000  acres.  By  a 
mistake  in  the  office,  he  was  put  down  in  the 
books  as  a  promisee  of  a  grant  of  2000  acres 
adjoining  tiie  first-mentioned  2000  acres.  A 
long  correspondence  ensued,  in  which  K. 
claimed  a  grant  of  the  second  2000  acres,  and 
the  Government  maintained  that  no  such 
promise  had  been  made.  Eventually  the 
Government  said  that  K.  might  take  a  lease  of 
lOOO  acres,  on  the  terms  that  he  should  pay 
20s.  for  every  100  acres,  and  should  sign  a 
document  acknowledging  his  tenancy  to  the 
Crown.  The  1000  acres  were  measured,  and 
E.  went  into  possession  in  1831,  and  remained 
there,  but  never  paid  rent  nor  signed  the 
acknowledgment  required ;  on  the  contrary, 
he  complained  of  the  conduct  of  the  Crown  in 
not  giving  him  a  grant  of  the  second  2000 
acres.  Held,  that  the  1000  acres  were  not 
"  Crown  lands  held  under  lease  or  promise  of 
lease  "  within  the  meaning  of  section  7  of  the 
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Crown  Land*  Alienation  Act  of  1861  (25  Vic. 
No.  1).  K.  was  at  the  utmost  a  mere  tenant 
at  will  of  the  Crown. 

A  portion  of  Crown  lands  containing 
1000  acres  was  measured  in  about  the  year 
1830.  A  strip  running  through  the  middle 
of  this  land  was  resumed  by  the  Govern- 
ment for  railway  purposes ;  a  n^lway 
was  constructed  and  fences  erected  before  the 
year  1880  on  the  land  bo  resumed.  In  1880 
the  defendant  applied  to  conditionally  pur- 
chase 600  out  of  the  original  portion  of  1000 
acres,  being  the  land  to  the  north  of  the 
railway.  The  improvements  then  on  the  500 
acres  were  the  following:— A  fence  on  the 
east,  found  by  the  jury  to  be  a  dividing  fence, 
and  valued  by  them  as  an  improvement  worth 
242. ;  a  certain  hut  and  clearance,  south  of  the 
railway  line,  were  valued  by  the  jury  at  £2,7 ; 
and  a  log  fence  crossing  the  land  diagonally, 
valued  at  62.  10s.  by  the  jury,  who  also  valued 
the  railway  fences  crossing  the  1000  acres  at 
106L  In  1882  the  defendant  obtained  the 
approval  of  the  Minister  under  section  16  of 
the  Crown  Lands  Acts  Amendment  Act  dt  1876 
(89  Vic.  No.  13)  to  his  selection  of  500  acres. 
Seld  by  WiNDBTMt,  J.,  and  Innss,  J. 
(Faitobtt,  J.,  dubitante),  that  the  1000  acres 
was  a  measured  portion  within  the  meaning 
of  section  13  of  39  Vic.  No.  13,  the  words 
"measured  portion"  including  portions 
measured  before  the  passing  of  the  Crown 
Lands  Acts,  and  not  being  restricted  to  por- 
tions not  exceeding  640  acres.  Quare  per 
Faucbtt,  J.:  Whether  these  words  are 
applicable  to  portions  not  measured  under  the 
Acts  of  1861  and  1875.  Held  also  by  Faucktt, 
J.,  and  WiNDSTXB,  J.  (Innbb,  J.,  dissenting), 
that  the  resumption  by  Commissioner  for 
Bailways  of  part  of  the  1000  acres  destroyed 
its  character  as  a  measured  portion,  and  left 
the  residue  open  as  Crown  lands  for  con- 
ditional purchase;  and  therefore  it  was  not 
necessary  for  the  defendant  to  have  obtained 
the  approval  of  the  Minister  under  section  16 
of  39  Vic.  No.  13.  Held  also  by  Faucbtt,  J., 
and  Innbs,  J.,  that  the  approval  of  the 
Minister  obtained  after  the  conditional  pur- 
chase was  sufficient  within  section  16  of  39 
Vio.  No.  13;  it  is  not  necessary  that  such 
approval  should  have  preceded  the  defendant's 
application.  Held  aUo  by  Faucbtt,  J.>  and 
WiNDBTXB,  J.  (Innbb,  J.,  dissenting),  that 
where  improvements  to  the  value  of  401.  are 
spread  over  a  measured  portion,  so  that  such 
improvements  cannot  be  segregated  or  located 
in  any  particular  part  of  the  land,  the 
Minister  cannot  authorise  the  conditional 
purchase  of  any  part  of  such  measured 
portion;  the  word  "residue**  in  section  16  of 
39  Vic.  No.  13  means  "  unimproved  residue." 
Per  Innbs,  J. :  The  Minister  in  such  case  has 
a  discretion.  Held  also  by  Faucbtt,  J.,  and 
WiNDBYBB,  J.,  that  the  railway  fence,  being 
constructed  on  the  land  resumed  by  the 
Government,  was  not  an  improvement  on  the 
500  acres  within  the  definition  in  section  1  of 
26  Vic.  No.  1.    Held  also,  per  Faucbtt,  J., 


that  the  eastern  fence  was  an  improvement  to 
the  extent  of  half  its  value ;  and  that  the 
question  whether  the  log  fence  was  an 
improvement  at  all,  was  for  the  iury.  Ordered 
that  judgement  be  entered  for  the  defendant. 
Chisholk  v.  Colb  ....    410 

CUSTOMS  l^VTlEASuhstUute  for  a  duH- 
able  article— Cusioms  Act,  1879  (42  Vic.  No. 
19),  sec.  133.]  The  Privy  Council  in  the  case 
of  The  Apollo  CandJe  Co.  v.  Powell  decided 
that  if  the  collector  of  customs  should  report 
that  a  commodity  was  unknown  to  him,  and 
that  it  possessed  properties  which  oould  be 
used  for  a  similar  purpose  as  a  dutiable 
article,  the  Gk>vemor  may  direct  a  duty  on 
such  commodity  in  proportion  to  the  degree 
in  which  such  commodity  approximates  in  its 
qualities  or  uses  to  such  dutiable  article.  It 
is  immaterial  whether  or  not  in  point  of  fact 
such  commodity  was  unknown  to  the  collector, 
or  that  it  possessed  properties,  etc.    Pb acock 

V.  POWBLL 1S8 


DEFAMATIOiV— La>e2  in  newspaper— Mitiga- 
tion of  damages — Other  newspapers  containing 
similar  statements. — See  Evidbncb,  1. 

2, Insolvency  of  d^endant — Proof  by 

plaintiff  of  judgment  in  defamation — Ca.  sa. — 
Bee  Pbacticb,  2. 

8. Special  plea  —  Privilege  —  Evidence 

under  general  issue — iSf66  Pleading,  3. 

DELAY — In  moving. — See  Practicb,  1. 

DISTRESS    FOB   BEXT  kCT—See  Lanik 

LORD  &  TbXANT,  2. 

DISTRICT  COURT  —  Certioran— See  Cbb- 

TIOBABI. 

2.  — ^Execution   after  judgment  paid — See 
Tbbspabs. 


EJECTMENT— fifee  Lixitations. 
ELECTION—Ses  Likitations. 

EMPLOTEBS      LliiBILITr     ACT  —  See 

Mastbb  &  Sbbvant. 

EQUITABLE  PLEA— iSse  PLEADive,  1,  2. 

EYlD^SCE  —  DefamoHon— Libel  published  in 
newspaper  — Evidence  in  mitigation  of  damages 
— Other  newspapers  containing  similar  state- 
ments.!  In  an  action  for  a  libel  contained  in 
the  defendant's  newspaper,  commencing,  "  In 
connection  with  the  reports  published  by  the 
press,"  the  defendant  tendered  in  evidence,  in 
mitigation  of  damages,  copies  of  other  news- 
papers  containing  statements  in  substance 
similar  to  those  in  the  libel  declared  on.  Heid, 
that  such  evidence  was  inadmissible.  McCox- 
BiE  V.  Bbnnbtt.  -----        157 

2.  Malicious  prosecution — Hearsay  com- 
municated to  the  defendant^]    Malicious  proae- 


70L.vn.] 
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cation  on  a  charge  of  stealing  defendant's 
horse.  At  the  trial  a  witness^  servant  of  the 
defendant,  was  called  to  prove  that  he  had 
commnnicated  to  the  defendant  certain  infor- 
mation which  he  had  received  from  other 
persons.  Such  evidence  having  been  rejected, 
Meld,  that  it  was  admissible  in  order  to  show 
that  the  defendant  had  reasonable  and  pro- 
bable cause  for  acting  as  he  did.  Smith  r. 
JOBSON. 170 

S.  Quctrantine  Amendment  Act  (17  Vic 

Ifo,  29),  sees,  6  &  7 — Burden  of  proving  absence 
of  knowledge  that  person  euffering  from  an  tn- 
fectiowi  diseaat^  In  a  prosecution  under  sees. 
6  &  7  of  the  Act  (17  Vic.  No.  29),  for  bringing 
a  vessel  higher  up  the  harboar  than  Pinchgut 
Island,  having  an  infectious  disease  on  board, 
the  biurden  lies  on  the  defendant  to  prove  that 
he  had  no  knowledge  of  the  presence  of  an 
infectious  disease  on  board  the  vessel.  The 
defendant  must  show  a  degree  of  ignorance 
sufficient   to    excuse    him.      l&x  parte   Mba- 

BtTBN. a42 
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"Bee  Nxw  Tbial. 


EXECUTION  —  JS?aMJ<?tt«o»  on  memorial  of 
foreign  judgment — No  statement  of  defendant's 
**  addition'* — Debt  contracted  in  Vi4itoria  by  de- 
fendant while  resident  there — Service  of  process 
in  this  colony  —  19  Ftc.  No.  12.]  If  the 
"  addition"  of  the  defendant  is  not  stated  in 
the  memorial,  the  Court  cannot  allow  execu- 
tion to  issue  on  a  foreign  judgment.  The 
defendant,  a  resident  of  Victoria,  where  he  was 
carrying  on  business  as  a  storekeeper,  became 
indebted  to  the  plaintiff  on  two  bills  of  ex- 
change  and  fur  goods  supplied  him.  While  so 
indebted,  be,  with  his  wife,  clandestinely  left 
Victoria,  and  went  to  reside  at  Gosford,  in 
this  colony,  where  he  carried  on  business  as  a 
baker.  MXer  the  defendant's  removal  to  this 
colony,  the  plaintiff  began  an  action  in  the 
Supreme  Court  of  Victoria  on  the  bills,  and 
served  the  defendant  personally  with  the 
summons  in  the  action.  The  defendant  not 
appearing,  judgment  was  entered  up  against 
him.  The  plaintiff  filed  in  this  Court  a 
memorial  of  the  judgment,  and  moved  for 
leave  to  issue  executio  a  on  it.  Held  (Mabtin, 
C.J.,  dissenting),  that  the  judgment  of  the 
Court  of  Victoria  ought  to  be  enforced  in  this 
colony.    Bbbbt  o.  Shxad.     -        -        -        89 

2.  On  order  in   Chambers    before    cfm- 

^rmaiion  hy  FuU  Court— See  Pbacticb,  1. 

8.  Debtor  may  be  left  in  charge  of  goods — 

See  Shbbift. 

4.  After  judgment  paid— See  Tbxspabb, 

5.  Time  for  issuing— See  Pbacticb,  4. 

FOREIGN  INSOLVENCY— iS^ec  Inbolvbnct, 
1. 

FOREIGN  JUDGMENT-fifae  Exbcution. 

TBAJJB-^^q^iicLb^  plea—See  PLXASiNa,  2. 


FRONTAGE— i9«e  Bbsttkption  ov  Land. 


GENERAL  IHSVE  — Facts  which  can  be 
pleaded  under  general  issue  cannot  be  pleaded  by 
way  of  special  plea  in  libel — See  Plbadino,  3. 

GOVERNMENT  (CLAIMS  AGAINSTj-Sw 

Cboww. 


HABEAS  COUFUS— Application  of  father  for 
custody  of  his  child.']  Although  the  general  rule 
at  Common  Law  is  that  the  father  is  entitled  to 
the  custody  of  his  children,  unless  the  most 
grrave  misconduct  on  the  part  of  the  father  is 
proved  :  yet  the  Court  will  not  order  a  writ  of 
habeas  corpus  to  issue  where  the  conduct  of 
the  father  has  been  such,  that  the  Court 
thinks  that  such  an  application  ought  not  to 
be  granted.    Se  Cathbbinb  Est.    -        -   184 


IMPROVEMENTS— .Sm?  Cbown  Lands. 

INCLOSED  LANDS  PROTECTION  AOT- 

18  Vic.  No.  27,  sec.  1  —  Unlawfully  remaining 
on  premises.]  The  defendant  having  entered 
premises  for  a  lawful  purpese,  refused  to 
leave  when  that  purpose  had  been  effected. 
On  his  being  convicted  under  section  1  of  the 
Inclosed  Lands  Protection  Act,  Held  that  the 
conviction  was  good.    JSx  parte  Bliok.  -    204 

INFANT— Of«^od>  of—See  Habbas  Corpus. 

INSOLVENCY — Foreign  insolvency  of  plain- 
tiff— Application  by  defendant  to  stay  proceed' 
ings— 17  Vic.  No.  21,  sec.  115 — 5  Vic.  No.  17, 
sec.  83.]  After  the  commencement  of  the 
action,  the  plaintiff  was  made  a  bankrupt  in 
New  Zealand.  The  defendant  thereupon 
applied  to  stay  proceedings  in  the  action  until 
the  official  assignee  should  elect  to  continue  or 
should  refuse  to  continue  the  action.  Held 
that  neither  section  115  of  the  Common  Law 
Procedure  Act,  nor  sec.  33  of  the  Insolvent  Act 
referred  to  a  foreign  insolvency.  Application 
refused.  Pboudfoot  v.  Stubbins  ;  Pboud- 
FOOT  V.  Holt  j  Pboudfoot  ».  Bank  of^  New 
Zealand. '   131 

2. Additional  valuation  of  security  dis- 
covered after  original  valitation  wcu  made.] 
The  bank  valued  certain  securities  of  the 
insolvent  which  they  held,  and  proved 
for  the  residue.  A  plan  of  distribution  was 
confirmed,  and  a  dividend  paid.  Afterwards 
the  bank  discovered  other  equitable  securities 
which  had  been  overlooked,  and  applied 
to  be  allowed  to  re-value  the  securities 
held  by  them.  The  Chief  Commissioner 
refused  to  allow  such  re-valuation.  Held, 
on  appeal,  that  there  was  nothing  in  the 
Act  to  prevent  the  additional  valuation 
of  a  security  which  was  forgotten  at  the  time 
when  the  original  valuation  was  made.  Appeal 
allowed.  Be  Cox  :  Ex  parte  The  Aubtbalian 
Joint  Stock  Bank  -       -       .       .       .    198 
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INSUBANCE — Fire  intwranee — Inaurtmee  by 
two  partnen — Transfer  to  one  of  the  partners 
•^Brea^h  of  condition  against  transfer  to  "  any 
other  person"  —  Interest  of  assured — Pleadina 
etKmeration  from  performance  of  conditions^] 
Tlie  plaintiffs^  F.  and  Qt,,  sued  the  defendant 
company  on  a  policy  of  fire  insurance,  which 
contained  the  following  conditions  {inter  alia) : 
— 1.  That  the  insured  shall  state  of  what 
materuds  the  building  in  which  the  goods  are 
deposited  are  constructed.  And  if  such  speci- 
fication do  not  truly  and  circumstantially 
describe  the  property,  and  the  several  particu- 
lars regarding  tbe  same  as  aforesaid  so  that 
the  nature  and  degree  of  the  risk  may  be  justly 
estimable,  the  policy  shall  be  null  and  void. 
4.  Condition  four  was  to  the  effect  that  *'  if 
the  goods  insured  or  the  property  hereby 
insui^d  shall  pass  to  any  other  person  other- 
wise than  by  will  or  operation  ox  law  .  .  . 
the  assured  must  give  notice  in  writing  to 
the  company  of  every  such  alteration  .  .  . 
and  get  the  same  allowed  by  endorsement  on 
the  policy,  otherwise  the  insurance  shall  be 
void, '  and  in  the  case  of  such  alteration  the 
company  shall  have  power  by  giving  notice  to 
terminate  the  risk.  Plea  :  That  the  said 
goods  were  sold  and  transferred  by  the 
plaintiffs  to  F.,  and  that  no  notice  of  such 
transfer  was  given  to  the  defendants,  or 
allowed  by  them,  as  required  by  the  4th  con- 
dition. Reld,  that  the  plea  was  good.  There 
was  a  transfer  to  a  person  other  than  the 
assured,  within  the  meanins  of  the  4th  con- 
dition. Bemble,  that  the  plea  could  be  sup- 
ported on  the  ground  that  G.  had  ceased  at 
the  time  of  the  fire  to  have  any  interest  in  the 
property  insured.  In  the  third  count,  the 
plaintiffs  said  that  the  defendants  at  the  time 
of  the  proposal  for  insurance  being  made,  had 
full  knowledge  of  the  nature  and  structure  of 
the  buildings  in  which  the  goods  were  con- 
tained and  of  the  materials  of  which  it  was 
built,  but  the  plaintiffs  were  ignorant  thereof, 
and  the  defendants;  after  inspection  without 
any  representation  or  aid  of  the  plaintiffs 
furnished  and  wrote  the  description  and 
specification  of  the  buildings  in  the  proposal, 
and  embodied  the  same  in  the  policy,  which 
description  the  plaintiffs  believed  to  be  true ; 
and  the  defendants  refused  to  accept  from  the 
plaintiffs,  and  exonerated  them  from  supply- 
ing the  same,  and  from  the  representations 
and  conditions  in  the  proposal  and  poUcy 
relative  to  the  description  of  the  building,  &c., 
and  from  complying  with  the  conditions  of  the 
policy.  And  save  as  idforesaid,  all  conditions 
were  fulfilled,  &c.  Bemble,  that  the  exonera- 
tion and  discharge  from  a  compliance  with 
conditions  ought  to  have  been  pleaded  as 
a  replication  to  a  plea  denying  the  truth  of 
the  description  of  the  buildings  contained  in 
the  policy.  FxaansoN  &  Another  v.  The 
National  Fibe  and  Marine  Insubance 
CoKPANT  OF  New  Zealand      .    -    -    -    892 


INTBUSION  (V»IT  OF>-flfs«  Cbown,  2. 


JUDCHMNT— Jbr«H^— flfw  Exaounoir,  1. 

2.  Must  he  set  aside  before  tretpat  wxEL 

lie— See  Tbespass. 


LANDLORD  A  TEN  ANT— CouenanUo  repatV 
— Structural  defects — Covenant  to  indemnify.'] 
A.  leased  to  B.  for  21  years  the  site  now  occupied 
by  the  Theatre  Boyal,  and  in  the  lease  B. 
covenanted  to  erect  a  theatre,  and  well  and 
sufficientiy  maintain  and  keep  the  said  theatre. 
C,  an  assignee  of  the  lease,  sublet  to  the 
plaintiff,  who  covenanted  to  repair,  uphold, 
and  support  and  preserve  the  said  theatre. 
The  plaintiff  leased  to  the  defendants,  who 
covenanted  to  keep  the  plaintiff  harmless  and 
indemnified  for  the  covenants  in  his  lease,  and 
to  repair  and  maintain  the  demised  premises 
and  keep  the  same  in  good  and  substantial 
repair.  During  the  ddendants'  tenancy  it 
became  necessary,  in  order  to  secure  a 
license  of  the  theatre,  that  certain  tie-beams 
should  be  placed  in  the  roof,  and  certain  other 
alterations  made,  to  enable  the  roof  to  support 
the  weight  of  the  machinery  used  for  the 
purposes  of  the  theatre.  This  work  was 
carried  out  by  the  plaintiff,  on  the  defendants 
refusing  to  do  so.  This  action  was  brought 
by  the  plaintiff  against  the  defendwta 
for  breach  of  the  covenants  in  their 
lease,  to  recover  the  amount  which  ti&e 
plaintiff  had  expended  in  strengthening 
the  roof.  The  jury  found  specially  that 
the  repairs  executed  by  the  plaintiff  were 
rendered  necessary  by  structural  defects  in 
the  building,  defects  which  existed  at  the 
time  of  lease  to  the  defendants.  Verdict,  by 
consent,  for  the  defendants.  Held,  on  motion 
for  a  new  trial  (Innbs,  J.,  dissenting),  that  the 
alterations  effected  did  not  come  within  the 
meaning  of  the  word  "  repairs."  The  parties, 
in  executing  the  lease,  did  not  oontempla4» 
that  the  lessee  should  make  good  any  struc* 
tural  defects  in  the  building.  The  indemnity 
covenant  does  not  apply  to  acts  done  before  the 
lease  of  the  plaintiff  to  the  defendants.  Lazab 
V,  Williamson 98 

2 Distress  for  Bent  Act  (15  Vic.  No.  II), 

sec.  6 — Piano.]  A  piano  was  lent  by  the 
plaintiff  to  one  who  lodged  in  a  house  kept  by 
B.,  who  rented  the  same  from  the  defendant. 
The  piano  having  been  seized  by  the  defendant 
for  rent  due  by  B.,  Held  (Faucett,  J.,  dis- 
senting), that  the  piano  was  furniture,  within 
the  meaning  of  15  Vic.  No.  11,  sec.  6  ;  and 
that  the  seizure  was  therefore  lawful.  Huenbb- 
BEiN  V.  Gebbeb 112 

LIBEL— fifec  Defamation. 

LIMTATIOXS  (STATUTE    OF)— 8  ^  4 

Will.  IV.  c.  27,  sees.  7  ^  21 — Constructive  trusts 
— Election  bars  heir.]  J.T.,  the  tenant  in  tail 
of  Hoxton  Park,  devised  it  to  his  second  son, 
fi.£.T. ;  and  devised  land  at  Tass,  of  which  he 
was  seised,  in  fee,  to  his  eldest  son,  and  heir 
in  tail,  S.H.T.   J.T.  died  in  1842.  B.B.T.  came 


VOL.  vn.] 
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of  age  in  1859.  S.H.T.  oame  of  age  many  years 
before.  Each  had  been  in  possession  of  the 
land  deyised  to  him  since  his  majority.  B.B.T. 
haying  applied  to  be  registered  under  the  Real 
Property  Act  as  owner  in  fee  of  Hoxton  Park, 
the  Be^strar-General  refused  a  certificate  on 
the  grounds — 1.  That,  upon  the  election  of 
S.H.T.  to  take  under  the  will,  he  became  a 
trustee  for  KB.T.,  of  Hoxton  Park,  to  the  extent 
of  his  individual  interest  in  such  land,  and 
that  therefore  the  possession  of  B.B.T.  was 
not  adverse  to  S.H.T.,  and  the  Statute  of 
Lxmitatione  did  not  apply.  2.  That  the  election 
of  S.H.T.  was  not  binding  on  his  heir  in  tail. 
Held,  that  as  S.H.T.  was  not  a  trustee  under 
*  an  express  trust,  but  only  constructively  and 
by  operation  of  law,  the  statute  applied.  Seld, 
also,  that  as  the  estate  at  law  of  S.H.T.  had 
ceased  to  exist,  and  passed  to  R.B.T.,  his  heir 
in  tail,  is,  by  section  21  of  Statute  of  Limita' 
iiofu,  also  barred.  Held,  also,  that,  apart  from 
the  Statute  of  Limitationa,  where  an  ancestor 
has  made  his  election  the  heir  cannot  claim 
against  the  will.    In  re  Tbbbt        -        -      28 

2 Limitation    of    action — Ejectment    by 

otoner  of  legal  estate — Adverse  possession,  after- 
wards  abcmdoned — Entry  by  defendant^]  Where 
a  person  has  been  in  occupation  of  land 
adversely  to  the  rightful  owner  more  than  30 
years  ago  and  then  abandons  it,  and  after  the 
expiration  of  20  years,  during  which  the  land 
was  vacant,  another  person  enters,  the  right- 
ful owner  cannot  maintain  ejectment  against 
such  other  person.  The  Trustees,  Exegu- 
TOBS  AND  Agency  Co.  and  Another  v. 
Short 865 


MALICIOUS    PROSECUTION  —  iSfee   Evi- 

DENCB,  2i 

MANDAMUS — Birectiiig  Enffineer-in-Chief  to 
issue  certifieate  of  his  satisfaction  with  work 
completed — JiMisdiction.']  The  applicants  for 
a  mandamus  entered  into  a  contract  with  the 
Commissioner  for  Bsilways  for  the  construc- 
tion of  a  line  of  rail,  and  by  such  contract  the 
obtaining  of  the  certificate  of  the  Engineer- 
in-Chief  was  a  cordition  precedent  to  the 
right  of  the  applicants  to  sue  in  respect  of  the 
work  done.  The  line  of  railway  was  com- 
pleted by  the  applicants  and  handed  over  by 
them  to  the  Gk>vernment,  and  had  been  in  use 
for  some  time;  but  the  Eng^neer-in-Chief 
refused  to  give  his  certificate  of  the  due 
fulfilment  of  the  contract  to  his  satisfaction, 
alleging  as  a  reason  that  the  applicants  and  he 
could  not  agree  as  to  the  amount  of  the 
balance  payable  under  the  contract.  On 
motion  for  a  rule  nisi  for  a  mandamus  direct- 
ing the  Engineer-in-Chief  to  grant  his 
certificate  that  the  works  had  been  completed 
to  his  satisfaction : — HeZd,  that  the  application 
must  be  refused.  This  case  cannot  be 
distinguished  from  the  case  of  a  contraxst 
between  private  individuals.  Further,  there 
was  no  evidence  that  the  Engineer-in-Chief 


was  satisfied  with  the  work  done.  Be 
O'BOTJREE 64 

MARINE  B0AR1>— fifee  Prohibition. 

MASTER  &  SERYANT— Employers  Liability 
Act  ("46  Vic,  No.  6),  «.  9— Negligence— Contract 
of  service,  or  contract  personally  to  perform 
worh,^  The  plaintiff  brought  this  action  of 
negligence,  to  recover  damages  for  personal 
injuries  sustained  by  him  while  removing 
bricks  from  the  defendant's  kiln.  There  was 
no  contract  by  which  the  plaintiff  was  bound 
to  remove  any  bricks  for  the  defendant,  or  to 
do  the  work  personally ;  but  being  the  owner 
of  some  horses  and  drays,  he  went  when  it 
suited  him  to  the  kilns,  and  took  bricks  from 
them  to  the  defendant's  works,  for  which  he 
received  so  much  a  thousand  bricks.  Held, 
that  the  plaintiff  could  not  recover.  He  was 
not  working  imder  a  contract  to  personally 
serve  for  some  period,  or  to  do  some  particular 
work ;  and  he  therefore  did  not  come  within 
section  9  of  the  Employers  Liability  Act, 
LoBB  V,  Amos 92 

2 Employers  LidbiUty  Act  (46  Vic.  No,  6), 

see.  9 — Engineers  not  within  the  enactment,'] 
An  engineer  of  a  steam  ferry  boat  running 
within  the  harbour  is  not  a  workman  within 
section  9  of  the  Employers  Liability  Act, 
Froy  v.  Balmain  Steak  Ferrt  Co.    -    146 

MEASURED  PORTION— iSfee  Crowe  Lands. 

MERCHANT  SHIPPING  ACT  OF  1878— 

See  Navigation. 

MUNICIPALITIES—  MunieipaliHes  Act, 
1867  (31  Vic,  No,  12),  s,  98  —  Alderman 
entering  into  "  contract "  with  council — 
Penalty — **  Wilfully  or  knowingly,"']  In  order 
to  obtain  a  conviction  under  s.  88  of  the 
Municipalities  Act  of  1867  (31  Vie.  No.  12), 
which  imposes  a  penalty  ana  disqualification 
upon  a  mayor,  siderman,  or  auditor,  "who 
shall  continue  to  be,  or  shall  become,  directly 
or  indirectly,  by  means  of  partnership  or 
otherwise  howsoever,  wilfully  or  knowingly 
engaged  or  interested  in  any  contract  or 
agreement  or  employment  with,  by,  or  on 
behalf  of  the  council,  except  as  proprietor  or 
shareholder,  not  being  a  director,  of  any  joint 
stock  company,"  it  is  not  necessary  to  prove 
that  the  defendant  had  absolute  knowledge  of 
the  transactions  in  question,  if  there  is 
sufficient  evidence  to  show  that  those  trans- 
actions were  a  continuance  of  dealings  of 
which  the  defendant  was  well  aware  before  he 
was  elected  to  office.  It  is  a  clear  infraction  of 
the  section  where  an  alderman  deals  with  the 
council  upon  a  running  account.  Qutere, 
whether  cash  transactions  would  come  within 
the  section.     Ex  parte  Lansdown  -    484 

2. Municipalities  Act  (31    Vic.  No,  12), 

sec.  38 — Penalty  on  mayor,  Sfc,  interested  in 
any  contract — What  dealings  amount  to  such 
" contract  **'\  When  a  person  charged  with  an 
offence  under  s.  38  of  81  Vic.  No.  12  is  a  store- 
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keeper,  the  deaUngs  complained  of  must  be 
transacted  with  the  knowledge  of  such  person. 
Per  Windeyer  and  Innes,  JJ.  (Martin,  C.J., 
dissenting) : — ^Where  there  is  a  continaous 
course  of  dealing  by  an  alderman,  who,  though 
he  may  not  ]biow  of  each  detail,  never- 
theless, is  aware  of  the  general  dealing,  and 
sends  in  his  bill  periodically,  that  is  clearly 
within  the  statute,  so  as  to  render  the 
alderman  liable.  Per  Martin,  C.J : — ^In  order 
to  bring  such  dealings  within  the  statute, 
there  must  be  an  agreement  to  do  something 
infuturo.    Ex  parte  Bow&nfQ         -        -    439 


NAYIGATION— Cottwum— flfcc.  17  of  Merchant 
Shipping  Act  Amendment  Act  of  1873  (36  4*  37 
Vic.  c.  85)  overrides  sections  98  4*  120  of 
Navigation  Act  (35  Vic.  No.  7) — Breach  of 
Beg.  21  as  to  keeping  on  starboard  side  of 
narrow  channel — Port  Jackson  a  narrow  chaniiel 
— Crossing  vessels — Verdict  against  evidence.^ 
Section  17  of  Merchant  Shipping  Acts  Amend- 
ment Act  of  1873  (36  &  37  Vic.  c.  85)  applies 
to  collisions  in  which  one  of  the  parties  has 
not  observed  the  "  BegulationB  for  Preventing 
Collisions  at  Sea,"  made  under  authority  of 
Imperial  Merchant  Shipping  Acts,  185^  to  1873. 
By  section  291  of  Merchant  Shipping  Act  of 
1854  (17  A  18  Vic.  c.  104),  part  4  of  that  Act 
is  to  apply  to  all  British  ships.  In  that  part 
are  several  sections  dealing  with  the  measures 
to  be  taken  to  prevent  collisions.  By  section 
2  of  the  Act  of  1873  (36  &  37  Vic.  c.  85), 
that  Act  is  to  be  construed  as  one  with 
the  Act  of  1854  (17  &  18  Vic.  c.  104.).  By 
section  17  of  the  same  Act — *'  If  in  any  case  of 
collision  it  is  proved  to  the  Court  before  which 
the  case  is  tned  that  any  of  the  regulations 
for  preventing  collision  contained  in  or  made 
under  Merchant  Shipping  Acts^  1854  to  1873, 
has  been  infringed,  the  ship  by  which  such 
regulation  has  b^n  infrin^ea  shall  be  deemed 
to  be  in  fault,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the  circum- 
stances of  the  case  made  departure  from  the 
regulations  necessary."  By  section  2  of  the 
Colonial  Laws  Validity  Act  (28  &  29  Vic.  c. 
63),  *'  Any  colonial  law  which  is  or  shall  be  in 
any  respect  repugnant  to  the  provisions  of  any 
Act  of  Parliament  extending  to  the  colony  to 
which  such  law  shall  relate,  or  repugnant  to 
any  order  or  regulation  made  under  authority 
of  such  Act  of  Parliament,  or  having  in  the 
colony  the  force  and  effect  of  such  Act,  shall 
be  read  subject  to  such  Act,  order,  or  regula- 
tion, and  shall,  to  the  extent  of  such  repugn 
nancy,  but  not  otherwise,  be  and  remain 
absolutely  void  and  inoperative."  Held, 
that  sections  98  and  120  of  the  Navigation  Act 
(35  Vic.  No.  7)  must  be  read  subject  to  sec.  17 
of  the  Imperial  Act  36  and  37  Vic.  c.  85,  so 
far  as  there  is  any  repugnancy.  Section  17^ 
and  the  decisions  under  it,  therefore  apply. 
One  of  the  vessels  having  infringed  Begula- 
tion  No.  21  by  not  keeping  on  the  starboard 
part  of  the  harbour,  such  vessel  is,  in  the 
absence  of  circumstances  showing  that  the 


departure  from  such  regohition  was  necessary, 
responsible  for  the  collision  without  proof  that 
such  infringement  contributed  to  the  collision. 
Per  WiNDETEB,  J.  The  penalty  imposed  by 
section  120  of  the  Act  35  Vic.  No.  7  for  an 
infringement  of  the  rule  of  navigating  on  the 
starboard  side  in  any  harbour,  port,  or  channel 
is  an  additional  punishment  beyond  the  dis- 
ability imposed  by  section  17  of  the  Imperial 
Act  36  and  37  Vic.  c.  85.  Heid  also  (per 
WiNDBYBP,  J.),  that  the  harbour  of  Port 
Jackson  is  a  ''narrow  channel"  within  the 
meaning  of  Regulation  No.  21.  Ex  parte 
Jenkins  (10  S.C.B.  138)  dissented  from.  Per 
WiNDKTBB,  J.  Circumstances  considered 
under  which  an  in-going  vesesi,  seeing  a  red  * 
light  on  the  starboard  bow,  would  be  justifieKl 
in  considering  that  the  other  vessel  was  going 
out  of  the  harbour,  and  was  not  a  crossing 
vessel  within  Begulation  No.  16.  Croas 
actions  having  been  brought  in  respect  of  the 
same  collision,  the  cases  were  tried  separately 
before  different  Judges.  The  jury  in  each 
case  found  a  verdict  for  the  plaintiffs  in  that 
case.  Each  Judge  reported  that  he  was 
satisfied  with  the  verdict  of  the  jury  in  the 
case  tried  before  him.  Each  party  having 
obtained  a  rule  nisi  for  a  new  trial  in  the  case 
in  which  he  was  unsuccessful,  on  the  ground 
that  such  verdict  was  against  the  evidence  : 
the  majority  of  the  Court  (FAUcrrr,  J.,  and 
WiNDSYKB,  J.)  ordered  that  the  verdict  in  the 
case  in  which  Smith  and  others  were  saocesaful 
should  stand ;  but  that  in  the  other  case  in 
which  the  A. S.N.  Co.  obtained  a  verdict,  a  new 
trial  should  be  had.  Innes,  J.,  vras  of  opinion 
that  the  rule  in  each  case  should  be  discharged. 
Thb  Austbalasian  Steak  Naviqation  Cok- 
PAKT  V.  Smith.  Skith  v.  Thb  Aubtraulsiar 
Stbak  Navigation  Company        -        -    207 

NEGLIGENCE— FVre  caused  by  locomotives- 
Direction  by  Judge  to  jury.^  Action  against 
the  Commissioner  for  Bailways  to  recover 
damages  for  the  negligent  management  of 
locomotive  engines,  by  which  sparks  escaped 
upon  the  land  of  the  plaintiff.  The  Jud|^ 
told  the  jury  that  they  ought  to  find  for  the 
plaintiff  if  they  thought  that  other  contri- 
vances, not  known  at  the  time  of  fire,  might 
reasonably  have  been  discovered  and  made  use 
of  by  defendant  before  tbe  fire,  and  that  the 
defendant  would  be  answerable  if  he  had  not 
adopted  some  contrivance  which  common 
sense  and  ingenuity  and  a  little  forethought 
would  suggest.  Hdd  a  wrong  direction ;  and 
a  verdict  for  the  plaintiff  was  set  aside  and  a 
new  trial  ordered.  Cook  v.  Commission kr 
FOB  Railways.       -        -        -        -        -    117 

2. Contributory  negligence.']     Action  of 

negligence.  Plaintiff  was  a  passenger  on  the 
railway,  and  was  travelling  to  Sydney  in  an 
American  carriage,  at  the  end  of  which  was  a 
platform  in  front  of  the  door  of  the  carriage. 
There  was  a  notice,  which  the  plaintiff  had 
seen,  cautioning  passengers  not  to  ride  on  the 
platform.  As  the  train  approached  the 
Bedf  em  terminus^  the  plaintiff  went  on  to  the 
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plAtform  of  the  carriage.  The  train,  instead 
of  stopping  at  the  station,  went  too  far,  and 
Btmck  the  butts,  with  the  result  that  the 
platform  on  which  the  plaintiff  stood,  and  that 
immediately  in  front  of  him,  telescoped,  and 
the  plaintiff  was  thrown  down  and  seriously 
injured.  No  one  on  the  train  but  those  stand- 
ing on  or  near  to  the  platform  were  injured. 
There  was  ample  evidence  of  negligence  on 
the  part  of  the  defendant  in  approaching  the 
terminus.  Verdict  for  the  plaintiff.  Held,  on 
motion  for  a  new  trial,  that  the  verdict  was 
wrong.  But  for  the  plaintiff's  own  negligence 
the  injury  which  he  sustained  would  not  have 
happened.  Rule  absolute,  each  party  to  bear 
his  own  costs  of  the  former  trial  and  of  this 
motion.  Fletchbb  v.  The  Coicmissioneb 
roB  Railways 251 


8. 


'See  Employbbs  Liability  Act. 


NEW  TRIAL — Improper  reception  of  evidence 
— Evidence  aliunde.}  Where  it  clearly  appears 
that  there  was  evidence,  independently  of 
that  improperly  received  to  support  the  ver- 
dict, the  Court  will  not  order  a  new  trial  on 
the  ground  of  the  improper  reception  of  such 
evidence.  Gobdon  v.  The  Bank  of  New 
South  Wales 122 


PARLIAMENT— Seandin^  Order  No.  1  not 
applicable  to  rules  of  House  of  Commons  sub- 
sequently  passed — Power  of  Assembly  to  suspend 
a  member  from  the  service  of  the  House — 18  4* 
19  Vic.  c.  54,  s.  35.]  By  the  first  of  the 
Standing  Orders  regulating  tho  practice  and 
conduct  of  the  business  of  the  House  of 
Assembly,  "in  all  cases  not  specially  provided 
for  hereinafter,  or  bv  sessional  or  other  orders, 
resort  shall  be  had  to  the  rules,  forms,  and 
usages  of  the  Imperial  Parliament,  which  shall 
be  followed  as  far  as  the  same  can  be  applied 
to  the  proceedings  of  the  House."  Held  by 
the  Privy  Council,  affirming  the  judgment  of 
the  Supreme  Court,  that  assuming  that  under 
sec.  35  of  the  Constitution  Act,  it  were  com- 
petent to  the  Assembly  to  pass  a  Standing 
Order  declaring  that  all  rules  and  orders  of 
the  British  House  of  Commons,  whether  then 
in  existence  or  to  be  afterwards  made,  for  the 
orderly  conduct  of  its  business  should  be 
adopted  and  followed  by  the  Assembly,  the 
Standing  Order  No.  1,  above  set  out,  cannot 
be  construed  so  as  to  adopt  by  anticipation 
rules  or  orders  of  the  House  of  Commons  sub- 
sequently passed.  Held  also,  that  there  was 
no  power  inherent  in  the  Assembly  to  suspend 
a  member  from  the  service  of  the  House. 
There  is  no  power  in  the  Assembly  for  sus- 
pending members  durins^  an  indpfinite  time, 
or  for  a  time  depending  only  on  the  irrespon- 
sible discretion  of  the  Assembly  itself.  But 
held,  that  the  Assembly  might,  with  the 
assent  of  the  Governor,  make  a  Standing 
Order,  giving  itself  power  to  punish  an 
obstructing  member.  Appeal  dismissed,  with 
costs.      Taylob  v.  Babton  (P.O.)       -        90 


2. Powers  of  Assembly  to  suspend  member 

from  the  service  of  the  Souse,']  In  actions 
against  the  Sergeant-at-Arms  and  the  Chair- 
man of  Committee  respectively,  the  CouH 
followed  its  judgment  in  the  case  of  Taylor  v. 
Barton,  where  the  action  was  by  the  same 
plaintiff  against  the  Speaker.  Taylob  v. 
Habnett  j  Taylob  v.  Cambbon.     -        -      87 

PARTNERSHIP— i»M«ra»c«  iy  partners,  one 
of  whom  sells  out — See  Insubancb. 

PENALTY— 5etf  Municipalities. 

PLEADING—  Set-off  on  equUable  grounds- 
Court  of  £quit(f  must  have  jurisdiction.]  The 
mere  existence  of  cross  demands  will  not  en- 
title a  defendant  to  an  equitable  set-off ;  the 
defendant  must  further  show  facts  which 
would  give  jurisdiction  to  a  Court  of  Equity 
to  interfere  in  his  behalf.  To  a  declaration 
by  the  official  liquidator  of  a  bank  to  recover 
the  amount  of  the  defendant's  overdrawn 
account,  the  defendant  pleaded  as  a  set-off  on 
equitable  grounds  that  certain  funds  stood  in 
the  bank  in  the  names  of  different  persons, 
who  were  trustees  for  the  defendant  of  these 
fnnds.  Held,  on  demurrer,  that  the  plea  was 
bad.  In  the  absence  of  notice  by  him  to  the 
bank,  the  defendant  could  not  obtain  an  un- 
conditional injunction  in  equity  against  the 
prosecution  of  the  plaintiff's  claim.  Wblton 
V.  Habnett. 74 

2. Equitable  plea  to  action  on  promissory 

note — Breach  of  agreement  to  renew — B^aud.] 
Declaration  on  a  promissory  note  made  by  the 
defendant  company  in  favour  of  H.,  and  in- 
dorsed by  H.  to  the  plaintiff.  Plea,  on  equi- 
table grounds,  stated  that  the  plaintiff  was  a 
shareholder  in  the  defendant  company,  and 
knew  that  the  defendants  could  not  satify  the 
amounts  of  certain  promissory  notes  current, 
and  among  them  the  note  to  H.  now  sued  upon. 
And  during  the  currency  of  such  notes,  and  in 
order  to  put  the  defendant  company  in  funds, 
and  prevent  them  from  being  wound  up,  the 
parties  to  such  notes  and  the  plaintiff  agreed 
that  the  several  notes  should  be  renewed  at 
maturity.  And  afterwards  certain  of  the 
parties,  in  whose  favour  such  notes  were 
drawn,  in  part  performance  of  their  agree- 
ment, renewed  the  notes  held  by  them.  "And 
afterwards  the  said  H.  and  the  plaintiff,  in 
fraud  of  the  said  agreement,  and  intending  and 
devising  to  gain  an  advantage  over  the  said 
several  other  persons  who  had  renewed  the 
said  promissory  notes  so  held  by  them  as  afore- 
said, agreed  that  the  said  H.  should  transfer 
to  the  plaintiff,  and  the  said  H.  did  accord- 
ingly transfer  to  the  plaintiff  by  indorsement, 
the  said  promissory  note  in  the  declaration 
mentioned."  Held,  a  good  plea.  Williams  v. 
The  Austbaltan  Cobalt  &  Manganese  Cok- 
pany. 81 

8. — Libel — Special  plea — Privilege — Evidence 
under  the  general  issue.]  In  an  action  of  libel, 
a  plea  setting  out  facte  which  can  be  proved 
under  the  general  issue,  will  not  be  allowed  to 


10 


INDEX— CASES  AT  LAW. 


[N.  S.  W.  Bj 


be  pleaded  together  with  a  plea  of  not  guil^. 

Majtn  v.  Smtth. 441 

4. Fire  insurance — Exoneration  from  •per- 
formance of  conditions. — See  Insurance. 

5.  ComvMn  counU — 8e/e  PiuncipaIi  & 

AasNT. 

PRACTICE— ^*«ctt/io»  o»  order  of  Judge  in 
Chambers  (4  Vic,  No.  22),  sec.  27—5  Vie,  No. 
9,  sec.  43  —  Delay  in  moving  to  set  aside  pro- 
ceedings.']  On  June  2,  in  term  time,  an  order 
was  made  by  the  Judge  in  Chambers,  that  C. 
should  deliver  his  bill  of  costs  to  S.,  his  client; 
and  that  C.  should  pay  the  costs  of  the  applica- 
tion. On  June  30,  S.  issued  a  fi.  fa.  on  the 
order  for  recovery  of  the  costs.  Th&fi.fa.  was 
executed  on  July  2.  On  July  27,  the  order  in 
Chambers  made  a  rule  of  Court.  On  motion 
to  make  absolute  a  rule  nisi  applied  for  on 
August  7  to  set  aside  the  fi.  fa.,  Held,  that 
the  proceedings  taken  on  the  order  in 
Chambers  were  irregular,  and  that  such  irregu- 
larity was  not  cured  by  the  subsequent  con- 
firmation by  the  Pull  Court.  But  held,  that 
C.  by  his  delay  had  precluded  himself  from 
setting  aside  the  proceedings.  Bule  dis- 
charged without  costs.  Re  Stvphin;  Ex 
parte  CuAMBWiB.  -        -        -        -        187 

2. Ca,  sa,  issued  after  insolvency  of  defen- 
dant —  And  after  proof  of  jvdgment  in  his 
estate — Defamation  Act  (11  Vic.  No.  13),  sec.  14 
—  Powers  of  amendment.']  The  plaintiff 
brought  an  action  against  the  defendant  for 
slander  and  false  imprisonment,  and  obtained 
a  verdict  with  2502.  damages  on  each  count. 
He  entered  up  judgment  for  2501.  The 
defendant  sequestrated  his  estate,  and  the 
plaintiff  proved  for  his  judgment  of  2502.  and 
costs,  which  had  then  been  taxed.  After  the 
sequestration  the  plaintiff  issued  a  writ  of  ca. 
sa.  against  the  defendant  on  the  1252.  damages 
awarded  on  the  slander  count.  Held^  on 
motion  to  set  aside  the  ca.  sa.,  that  the  plain- 
tiff, by  proving  his  whole  debt  of  250/.  in  the 
Insolvent  Court,  had  not  thereby  excluded 
himself  from  the  remedy  given  by  section  14 
of  the  Defamation  Act,  of  arresting  defendant 
on  a  ca.  sa.  There  is  nothing  either  in  the 
Defamation  Act  or  Insolvent  Act  which  enacts 
that  if  a  creditor  elects  to  prove  in  the  insol- 
vency he  loses  his  remedy  under  sec.  14.  Held 
also,  that  as  the  defendant  had  not  been 
prejudiced  by  having  a  ca.  sa.  issued  against 
Mm  for  a  smaller  amount  than  the  amount  of 
the  judgment,  the  Court  could  and  would 
direct  an  amendment,  so  as  to  make  the  judg- 
ment and  the  writ  to  correspond.    Nicholls 

V.  BOBENFBLD. 822 

3. Time  of  entering  appearance  to   vn'it 

of  summons — Common  Law  Procedure  Act,  s. 
2,  form  I — Reg.  Hi.  of  12th  April,  1856 — Time 
for  issuing  execution — C.L.P.  Act,  s.  23— Reg. 
Hi.  of  6th  March,  1856 — Course  of  practice.] 
On  8th  June  the  writ  in  the  action  was  served. 
On  16th  June  judgment  for  want  of  appear- 
ance was  signed.  During  the  afternoon  of  the 
16th  June  the  defendant  entered  an  appearance 


and  served  notice  on  the  plaintiff.  On  17th 
June  execution  was  issued.  By  section  2  of 
the  Common  Law  Procedure  Act,  personal 
actions  shall  be  commenced  by  writ  of 
summons  in  the  form  I.  contained  in  the 
schedule  A.  That  form  is  in  the  following? 
words : — *'  We  command  you  that  within 
days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  service,  you  do  cause 
an  appearance  to  be  entered.*'  By  rule  iii.  of 
12th  April,  1856—"  The  number  of  days  after 
the  service  of  any  writ  of  summons  for  the 
appearance  of  a  defendant  shall  be  ei^ht 
days."  By  rule  ix.  of  1st  March,  1856—"  In 
all  other  cases  a  specifiad  number  of  days 
shall  be  reckoned,  inclusively  of  the  day  of 
notice  demanded  on  the  summons,  and 
exclusively  only  of  the  day  of  performance, 
hearing  or  motion."  Heid,  on  motion  to  set 
aside  the  judgment,  that  the  form  in  the 
schedule  must  oe  read  as  if  the  word  "  eight " 
were  inserted  in  the  blank,  and  rule  ix.  did 
not  apply  to  the  time  for  appearance  to  a  writ 
of  summons  in  an  action.  The  defendant  was 
therefore  too  late  in  appearing  to  the  writ; 
and  the  judgment  was  properly  simed. 

By  section  23  of  the  Act,  i£e  plaintiff  may, 
"  upon  such  judgment,  issue  execution  at  the  ex- 
piration of  eight  days,  and  not  before."  Bale 
iii.  of  6th  of  March,  1856,  says  that  the 
plaintiff  having  signed  judgment  under  sec. 
23,  may  "  issue  execution  forthwith."  Held, 
on  motion  to  set  aside  the  execution,  that 
there  having  been  a  long-standing  practice  of 
the  Court,  following  the  terms  of  the  rule, 
such  rule  must  be  taken  to  have  effect,  not- 
withstanding the  enactment  in  section  23 ; 
and  that  therefore  the  execution  was  rightly 
issued.  Rule  absolute  to  rescind  an  order  of 
a  Judge  in  Chambers,  setting  aside  the 
judgment  and  execution.  Lazabus  v. 
Stutchbubt S:^ 

4.  Stay    of  proceedings. — See    In80i<- 

VKNCY,  1. 

PRINCIPAL  AND  mEyT— Money  had  and 
received^-Action  for  refund  of  money  paid  to 
agents.]  The  plaintiffs,  consignees  of  goods 
shipped  in  a  vessel  for  which  the  defendants 
were  agents,  on  asking  for  a  delivery  order, 
were  required  by  the  defendante  to  pay  a 
deposit  of  25  per  cent,  on  the  invoice  value  of 
their  goods,  and  enter  into  a  general  average 
bond.  This  they  did.  On  the  average  being 
adjusted,  it  was  found  that  the  proportion  due 
by  the  plaintiffs  was  much  less  than  the 
amount  deposited  by  them.  On  their 
demanding  a  repayment  of  the  balance,  the 
defendants  offered  a  less  sum.  The  plaintiffs 
then  brought  this  action  for  inoney  had  and 
received.  A  verdict  was,  by  consent,  returned 
for  the  plaintiffs,  the  point  being  reserved 
whether  the  action  ought  not  to  have  been 
brought,  not  against  the  defendante,  but 
against  their  principal.  Held,  that  the  action 
would  lie.    Abbahaus  v.  Watson  -        -    152 

2. Custom— ^Au>ctioneers*    convmissiom — 

Quantum   mAruitJ]      A    custom   among   auc- 
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tioneers  and  estate  agents  that  where  pro- 
perty Ib  placed  in  their  hands  for  sale,  and 
afterwards  withdrawn  and  sold  without  the 
intervention  of  such  auctioneer  or  estate 
aeent  within  three  months  from  the  time 
waen  so  placed  in  his  hands  for  sale,  such 
auctioneer  is  entitled  to  be  paid  the  full 
commission  on  such  sale,  as  if  he  had  himself 
effected  it,  is  unreasonable  and  bad.  Plaintiffs, 
auctioneers,  sued  for  work  and  labour  and 
commission.  The  contract  was  contained  in  a 
letter  from  the  defendants  to  the  plaintiffs  in 
these  terms: — "The  lowest  price  for  the 
whole  of  the  property  is  29,0002.  ...  As 
an  inducement  to  your  effecting  a  speedy 
sale,  we  agree,  provided  you  obtain  our  price 
as  named  herein,  tu  pay  yon  the  full  commis- 
sion of  2i  per  cent."  Plaintiffs  made  efforts 
to  effect  a  sale,  but  without  success.  Defen- 
dants afterwards  withdrew  tne  property  from 
plaintiffs'  hands,  and  sold  it  for  29,0001. 
through  other  agents.  Held,  that  the  plain- 
tiffs were  not  entitled  to  receive  anything 
from  the  defendants.    Hasdib  v.  Bbown    SOS 

8*  —  Broker  on  Stock  Exchange — In- 
structions  to  buy  named  shares  —  Scrip 
purporting  to  be  fully  paid  up  —  No  con- 
tract registered  under  section  57  of  Com- 
panies Act  (37  Vic.  No.  19).]  Plaintiff,  a 
sharebroker  and  a  member  of  the  Stock 
Exchange,  brought  this  action  against  the 
defendant  for  refusing  to  accept  100  Nevada 
shares  or  pay  for  the  same.  The  evidence 
was  that  on  7th  September  the  defendant 
instructed  the  plaintiff  to  purchase  for  him 
100  Nevada  shares  to  be  delivered  and  paid 
for  on  7th  December.  The  plaintiff  purchased 
the  shares  and  sent  to  the  defendant  a  sale 
note,  *'  subiect  to  the  rules  and  regulations  of 
the  Stock  Exchange,"  for  100  Nevada  shares, 
11.  per  share  paid  up;"  the  defendant 
indorsed  the  sale  note  as  accepted,  and 
returned  it  to  the  plaintiff.  On  December  7  the 
plaintiff  tendered  to  the  defendant  the  scrip 
of  100  Nevada  shares  issued  under  the  seal  of 
the  company  as  paid  up  to  II.  per  share.  The 
evidence  showed  that  these  were  the  only 
Nevada  shares  known  in  the  market.  The 
defendant  refused  to  accept  the  shares  on  the 
ground  that  the  shares  were  not  as  a  matter 
of  fact  paid  up  to  11.;  and  no  contract  to 
treat  them  as  so  paid  up  had  been  filed  in 
accordance  with  section  57  of  the  Companies 
Act  (37  Vic.  No.  19).  Neither  the  plaintiff 
nor  the  defendant  knew  of  these  facts  on  7th 
September.  The  District  Court  Judge  before 
whom  the  action  was  tried  received  in 
evidence  a  copy  of  rule  22  of  the  Stock 
Exchange,  by  which  a  member  is  disentitled 
to  plead  agency  in  an  action  brought  by  the 
seller  for  the  price  of  shares  sold.  The  only 
evidence  of  knowledge  by  the  defendant  of 
the  rules  of  the  Stock  Exchange  was  that  he 
had  previously  bought  stock.  Verdict  for  the 
plaintiff.  On  appeal,  the  questions  for  the 
opinion  of  the  Supreme  Court  were  : — 1.  Was 
the  Judge  right  in  receiving  in  evidence  the 


rules  of  the  Stock  Exchange?  2.  Was  he 
right  in  finding  a  verdict  for  the  plaintiff  ? 
Held,  that  the  verdict  was  right.  The  scrip 
tendered  was  the  only  Nevada  scrip  known  in 
the  market ;  and  that  was  what  the  plaintiff 
was  instructed  to  buy  for  the  defendant. 
Held  further,  that  the  copy  of  the  rules  of 
the  Stock  Exchange  was  rightly  received  in 
evidence.  The  defendant  having  authorised 
the  plaintiff  to  buy  at  the  Stock  Exchange 
was  bound  by  such  rules.  Palmbb  v. 
JJrwARD 296 

FUOKlBlTl01!^^Prohibitionagainst  examina- 
tion of  a  witness  in  a  Marine  Board  inquiry.! 
Although  the  Court  may  stop  an  inquiry,  if 
conducted  without  jurisdiction  or  contrary  to 
natural  justice,  or  to  the  principles  of  Common 
Law,  it  has  no  jurisdiction  to  prohibit  the 
examination  of  a  particular  witness.  W.  was 
charged  at  the  Police  Court  with  manslaughter 
by  negUgence  in  respect  of  his  conduct  while 
acting  as  master  of  the  steamship  L.  at  the 
time  of  her  wreck :  he  was  remanded  for  a 
week.  On  the  day  following  the  Marine  Board 
began  an  investigation  into  the  cause  of  the 
wreck,  and  called  W.  as  a  witness.  A  rule 
nisi  having  been  granted  to  the  Marine  Board 
to  prohibit  the  examination  of  W.  as  a  witness. 
Held,  on  motion  to  make  the  rule  absolute  that 
the  Court  had  no  jurisdiction  to  prohibit  the 
examination  of  a  particular  witness.  The 
Marine  Board  had  jurisdiction  to  make  the 
inquiry ;  and  such  inquiry  did  not  necessarily 
involve  the  applicant  criminally.  Ex  parte 
Wbbbbb 817 

PBOttlSSOBT  NOTE Equitable  plea  to^ 

See  Plbading,  2. 


QUARANTINE— £ree  Evidbncb. 


RAILWAY  FEN  CEH—Not  "  improvements  " 
— See  Cbown  Lands,  3. 

REAL  PROPERTY  ACT— (26  Vic.  No.  9), 
sec.  Ill — Sale  by  sheriff — Equitable  mortgages 
— Priorities.^  B.,  the  registered  proprietor  of 
two  allotments  of  land,  deposited  the  certifi- 
cates of  title  with  a  bank  to  secure  advances, 
and  executed  a  memorandum  of  mortgage  of 
one  of  the  allotments,  which  mortgage  was 
not  registered.  Subsequently  a  writ  of  execu- 
tion against  B.  was  registered,  and  the  sheriff 
sold  to  E.  all  B.'s  right,  title,  and  interest  in 
the  allotments.  At  the  time  of  the  writ 
being  registered  no  encumbrances  on  the  land 
appeared  on  the  register.  E.  having  made 
application  to  have  the  transfer  to  him  from 
the  sheriff  registered,  the  bank  lodged  a 
caveat.  E.  then  moved  to  have  the  caveat 
removed  from  the  file.  Held,  that  all  that  E. 
obtained  by  hi.«  purchase  from  the  sheriff  was 
B.'s  right,  title,  and  interest.  The  transfer 
not  being  from  a  registered  proprietor,  section 
111  of  the  Real  Property  Acf  did  not  apply. 
Application  refused.    Be  Elliott  -    271 
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INDEX— CASES  AT  LAW. 


FN.  S.  W.  B. 


2. Coitt  of  issues  under— See  Cobts,  2. 

RESUMPTION  OF  LAND  — Frontage  to 
tramway — Tramways  Extension  Act  (43  Vic. 
No.  2b). ^  The  Commissioner  for  Kuilwajs 
resumed  a  piece  of  land,  part  of  a  lar^r  por- 
tion owned  by  the  plaintiff,  having  a  frontage 
to  two  intersecting  streets,  along  which  it  was 
proposed  to  construct  a  tramway.  Such 
resumption  was  made  under  the  powers  con- 
ferred by  the  Tramways  Extension  Act,  and 
was  for  the  purpose  of  allowing  the  tramway 
to  be  taken  at  an  easier  curve  round  the 
comer  of  the  two  streets.  The  plaintiff 
having  brought  an  action  to  recover  compen- 
sation for  the  land  resumed,  the  Judge,  at  the 
trial,  told  the  jury  that  under  the  circum- 
stances the  plaintiff  still  had  a  frontage  to  the 
tramway,  and  that  the  Commissioner  could 
dedicate  to  the  public  the  land  resumed. 
Held,  that  such  direction  was  erroneous. 
Daimtbbt  v.  Thi  Comkissioneb  fob  Rail- 
ways      72 


SCIRE  FACIAS— To  repeal  grant— Jurisdic- 
tion— Section  137  of  Crown  Lands  Act  of  1884 
(48  Vic,  No.  18)  retrospective,^  Section  187 
of  the  Crown  Lands  Act  of  1884  (48 
Vic.  No.  18),  which  enacts  that  every  grant 
"issued  under  this  Act  or  any  Act  hereby 
repealed  shall  be  deemed  to  be  a  record  of  the 
Supreme  Court,"  is  retrospective,  and  applies 
to  grants  issued  before  the  passing  of  that 
Act.  And,  therefore,  scire  facias  will  lie  to 
repeal  any  such  grant.  Beqina  v.  The  Red- 
head Coal  Mining  Company  (No.  1.)      279 

2.  Application  to  amend  writ — Jurisdic- 
tion— Costs  of  application.^  The  Court  has 
jurisdiction  to  allow  a  writ  of  scire  facias, 
issued  on  the  fiat  of  the  Attorney-General,  to 
be  amended  on  the  application  of  the  plain- 
tiffs by  adding  new  counts.  It  is  not  necessary 
tliat  the  Attorney- General  should  issue  a  new 
fiat  in  respect  of  such  added  counts  if  they 
raise  the  same  questions  substantially  as  were 
intended  to  be  tried.  The  Court,  accordingly, 
allowed  an  application  by  the  plaintiffs  to 
amend  the  writ,  and  by  a  majority  (Faucet t, 
J.,  dissenting)  made  the  order  with  costs,  but 
directing  the  plaintiffs  to  pay  the  costs  of  the 
amendment.  Regina  r.  The  Redhead  Coal 
Mining  Compahy  (No.  2).      -        -        -    402 

SET  OFF— See  Pleading,  1. 

SHERIFF — May  put  judgment  debtor  in  charge 
of  his  own  goods,  seized  under  a  fi.  fa.']  The 
plaintiff  having  obtained  a  judgment  against 
the  defendant,  a  fi,  fa.  was  issued,  and  the 
sheriff  placed  a  man  in  possession  of  the  goods 
levied  upon.  Some  little  time  afterwards, 
the  bailiff  withdrew  the  man  in  charge  at  the 
request  of  the  defendant  ;  and  made  an 
arrangement  by  which  the  defendant  should 
act  for  the  officer,  who  up  to  that  time  had 
been  in  charge  of  the  goods.  During  the  tem- 
porary absence  of  the  defendant,  the  claimant. 


who  held  an  uni^egistered  bill  of  sale  over  the 
goods  seized  by  Uie  sheriff ,  entered  into  pos- 
session, claiming  under  his  bill  of  sale.  Held, 
that  the  sheriff  may  appoint  tbe  judgment 
debtor  to  take  charge  of  the  goods  seized  ; 
and,  therefore,  that,  at  the  time  of  the  Beiznre 
by  the  claimant,  the  goods  were  in  tbe  custody 
of  the  law.  The  Federal  Bank  v.  Kbetsch- 
hann 188 

2.  Liability  of  sheriff  for  acts  of  bailiff 

— Mu&PHY  V,  Goldman  -        -        -        -    S34 
-Sale  of  mortgaged  property  by — Bight, 


title  and  interest — See  Real  Pbopebty  Act. 

STATUTES- 

10  Will,  III.  c.  2».—See  CsiinNAL  Law. 

3  4-4  Will,  IV.  e,  27,  ss.  3,  7,  4"  21.— See 
LiiaTATioNs  (Statute  of). 

4  Vie,  No,  22,  s,  27,— See  Practice. 

5  Vxc.  No.  9,  s,  4S.See  Practice. 

5  Vic,  No.  17,  s.  39.— Bee  Insolvency. 

11  Vie.  No,  18,  s,  14.— See  Practice. 

15  Vic.  No,  11, 9, 6,— See  Landlord^  Tsnastt. 
17  Vic.  No,  21,  ss.2(^  23.— See  Practicr. 
s.  115. — See  Insolvbnct. 

17  Vic.  No.  29,  ss.  6  4*  7.— See  Evidence. 

18  Vie.  No.  27,  s.  1.— See  Inclosed  Lands. 

18  4*  19  Vie,  e.  54,  s.  35.— See  Parliament. 

19  Vic,  No,  12,  *.  2.— Sec  Execution. 
22  Fie.  No.  18,  s,  89. — See  Certiorari. 

25  Vic.  No,  1,  s.  7,— See  Crown  Lands. 
s,  19. — See  Crown  Lands. 

26  Vic.  No.  9.  s.  111.— See  Real  Property. 
28^29  Vie.  c.  68,  s.  2.— See  Navigation. 
31  Tic.  No.  12,  s.  38. — See  Municipalities. 

35  Vic.  No.  7,  ss.  984*  120.— See  Navigation. 

36  4"  37  Vic.  c.  85,  s.  17.— See  Navigation. 

37  Vic.  No.  19,  t.  57. — See  Principal  &  Agent. 
39   Vie.  No.  13,  ss.  13   ^  16.— See  Crown 

Lands. 
39  Vic.  No.  38,  ss.  2,  3,  4"  5.— See  Crown. 

41  Vic.  No.  18,  s.  4.— See  Costs. 

42  Vic.  No.  19,  8.  133.— See  Customs. 

43  Tw.  No.  25,  ss.  7,   8,  4"  11.— See  Rssukp- 
tion  of  Land. 

46  Vic.  No.  6.  s.  9.— See  Master  &  Servant. 

46  Vie.  No.  17.  —See  Criminal  Law. 

48  Vic.  No.  7,  s.  I— See  Trespass. 

48  Vic.  No.  18,  s.  21.— See  Crown  Laxds. 

s.  187. — See  Scire  Facias. 

STOCK    EXCHANGE  — See    Principal    & 
Agent. 

SITFKEME  COUBT—jrurwdtctiofi— See  Cer- 
tiorari. 


TOKl— Action  of,  against  Choemment—See 
Crown,  1. 

TRAMWAYS  ACT  —  See  Resumption  of 
Land. 

TRESPASS— ^«ecu<um  of  ter  payment  of  judg^ 
ment —District  Courts  Act  Amendment  Act, 
1884  (48  Vie.  No.  7),  sec.  1— Trespass  wtU  not 
lie  while  judgment  is  outstanding."]    Action  of 
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trespass  and  trover.  The  defendant  oommenoed 
an  action  in  the  District  Court  against  the 
plaintiff  for  a  debt,  and  caused  to  be  issued  a 
summons  in  accordance  with  sec.  1  of  the 
Disirict  Courts  Act  Amendment  Act,  1884 
(i8  Vic.  No.  7),  in  the  form  prescribed  by 
Schedule  A,  calling  upon  the  now  plaintiff  to 
give  notice  of  intention  to  defend.  He,  how- 
ever, without  giving  such  notice,  paid  the  debt 
and  costs  to  the  defendant.  The  defendant's 
attorney  having  received  no  notice  of  this 
payment,  entered  up  judgment,  and  issued 
execution  aud  levied  on  the  plaintiff's  goods. 
The  plaintiff  thereupon  sued  in  trespass  and 
trover.  The  defendant  justified  under  his 
writ  otfi.fa.  The  plaintiff  replied  that  before 
judgment  or  execution  he  had  paid  the  debt 
and  costs,  and  the  defendant,  with  full  know- 
ledge that  the  debt  had  been  satisfied,  wrong- 
fully authorised  the  execution.  Held,  on 
demurrer,  that  the  replication  was  bad,  as 
the  judgment  had  not  been  set  aside.  Semble 
(per  Sir  J.  Martin,  C.J.),  that  an  action 
might  have  been  brought  for  maliciously  and 
without  reasonable  or  probable  cause  procuring 
the  writ  of  execution  to  issue.  Obbobnb  d. 
SOBIBON 193 


TRUSTS — Constructive— See  Limitations. 


VENDOR  &  PURCHASER— Parc«J«—J&aJC€«« 
in  grant — Evidence  of  occupation  overriding 
description.']  In  1838  a  Crown  grant  was 
made  to  H.6.  of  allotment  No  5,  containing 
68  acres :  the  starting  point  being  to  the  S.E. 
comer  of  allotment  No.  4,  the  northern  boun- 
dary being  the  southern  boundary  of  allot- 
ment No.  4,  and  the  southern  boundary  the 
northern  boundary  of  the  village  reserve  and 
Brown's  market  gardens.  Allotments  Nos. 
1,  2,  and  3  were  to  the  north  of  allotment  No. 
4,  and  according  to  the  description  in  the 
grants  the  position  of  these  allotments 
depended  on  the  position  of  the  northernmost 
allotment.  No.  1.  In  1855  F.,  who  became  the 
owner  of  H.  Bell's  grant,  subdivided  it  into 
5  allotments  of  13  acres  2  roods  each.    F.  first 


sold  lot  1.  Afterwards,  in  1856,  he  sold  and 
conveyed  lot  5  of  bis  subdivision  to  the 
plaintiff.  The  description  commenced  at  the 
S.W.  corner  of  lot  4, — bounded  at  the  N.  by 
the  S.  boundary  of  lot  4  to  a  rosul :  thence  on 
E.  by  that  road  E.  4  chains  50  links  to  the 
boundary  of  Brown's  market  gardens :  thence 
on  S.  by  that  boundary  W.  34  chains  to  a  road  : 
thence  on  W.  by  that  road  3  chains  20  links  to 
the  point  of  commencement.  After  the  sale  of 
lot  5,  F.  sold  the  remaining  lots.  The  defen- 
dant became  the  owner  of  lots  1,  2,  3,  and  4. 
On  a  survey  of  H.  Bell's  grant,  it  appears  that 
there  was  an  excess  of  4  acres.  The  defendant 
claimed  that  the  southern  boundary  of  lot  4 
came  to  within  4  chains  50  links  on  the  W., 
and  within  3  chains  20  links  on  the  E.  of  the 
northern  boundaries  of  Brown's  market 
garden  and  the  village  reserve,  and  in  support 
of  that  contention  evidence  was  given  that  the 
only  fixed  line  was  the  N.  boundaries  of 
Brown's  market  gardens  and  the  village 
reserve,  and  that  the  only  way  to  measure  H. 
Bell's  grant  was  by  starting  from  that  boun- 
dary and  surveying  northwards.  The  plaintiff 
claimed  to  be  entitled  to  the  excess  in  the 
^rant,  after  providing  for  the  land  contained 
in  the  descriptions  of  lots  1,  2,  8,  and  4  of  F.'s 
subdivision.  In  support  of  that  contention  he 
gave  evidence  of  the  existence  of  an  old  fence 
and  a  trench  between  H.  Bell's  grant  (No.  5) 
and  grant  No.  4,  which  was  r<»garded  by 
the  person  in  possession  of  the  N.  part  of  H. 
Bell's  grant  as  a  boundary  between  that  grant 
and  grant  No.  4,  and  of  other  fences  on 
the  boundaries  of  allotments  1,  2,  3,  and  4. 
The  jury  having  found  in  favour  of  the  plaintiff 
on  issues  under  the  Real  Property  Act,  Held, 
that  such  verdict  was  not  against  the  evidence. 
JoNBS  V.  HiLu 257 


WRIT— 0/  Oa,  sa.—See  Practice. 

2 Of  Certiorari — See  Ce&tiobabi. 

3 Of  Habeas  corpus — See  Habeas  Cobpub. 

4 Of  Intrusion — See  Cbown,  2. 

4 OfSci.fa.—See  Scibb  Facias. 


CASES  IN  EQUITY. 


BAWTXUD— Intestacy  of— See  Real  Estate 
(Succession  to). 


COLLEGE  (IN  UNIVERSITY)  —  i2«/«  4- 

Statutes  of—See  Will. 

COMPANY  —  VejfHng  order  —  "  Stock"  — 
** Shares"]  Where  an  order  vests  (among 
other  things)  "  stock"  in  a  trustee,  the  word 
"  stock"  inoludee  "  shares"  in  a  joint  stock 
company.    Spabkb  v.  Blanton.        -        -    89 


CONTRACT— Sc«  Vekdob  &  Pubchaseb. 

CONTERSION— Stf«  Real  Estate  (Succes- 
sion to). 

(JOSTS — Where  cause  of  action  extinguished 
after  suit  but  before  hearing — See  Vendor  & 
Pubchaseb. 

CROWN  GRANT  —  Betumption  by  the  Crown 
of  pari  of  Land  granted — Reservation  in  grant 
for  public  purposes — Validity  of  reservation — 
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[N.  S.W.R 


Uhcertaintif  —  Perpetuities  —  Nullum  tempus 
occurrit  regi.'\  Where  in  a  Crown  grant  of  1400 
acres  of  land^  made  in  1823,  a  reserva- 
tion was  made  of  " .  .  and  any  quantity  of 
land  not  exceeding  10  acres  in  any  part  of  the 
said  grant  as  might  be  required  for  public 
purposes/'  and  in  1S82  ten  acres  were  resumed 
by  the  Crown  for  the  purpose  of  a  public  park: 
Held,  (1)  that  such  reservation  was  valid  and 
not  void  as  an  infringement  of  the  rule  against 
perpetuities,  and  (2)  that  the  right  of  resump- 
tion by  the  Crown  was  not  waived  by  acqui- 
escence or  delay,  as  the  maxim  nullum  tempus 
occurrit  regi  applied.  Lord  v.  Commissionera 
for  the  City  of  Sydney^  (12  Moo.  P.  C.  472) 
followed.    CooPEB  V.  Stuabt.  -        -        1 

CROWN  LANDS— Croton  Lands  Alienation 
Act,  1861 — Selection  in  name  of  infant  son — Re- 
guUin^f  tmst — Certificate  under  Real  Property 
Act  not  conclusive  in  equity,  where  registered 
proprietor  affected  by  a  personal  equity.']  In 
1870  K.  H.  conditionally  purchased  sixty  acres 
of  land  in  the  name  of  his  son,  P.  H.  (the 
plaintiff),  then  an  infant  six  years  old.  In 
1875  this  selection,  with  several  others,  was 
sold  to  the  defendant,  the  notification  of 
transfer  being  signed  by  the  plaintiff,  then 
eleven  years  old.  Afterwards,  and  before  the 
plaintiff  came  of  age,  the  defendant  obtained 
the  Crown  grant  and  a  certificate  of  title 
under  the  Real  Property  Act.  The  plaintiff  on 
coming  of  age  repudiated  the  transfer.  Held, 
that  the  plaintiff  had  a  personal  equity 
against  the  defendant,  and  that  he  had  a  right 
to  call  on  defendant  for  a  transfer.  Held,  aiso, 
that  there  was  no  resulting  trust  to  the  father: 
observations  of  Manning,  J.,  in  Stephen  v. 
Stallworthy  (2  N.S.W.L.R.  Eq.  65)  withdrawn. 
Held,  further,  that  the  ftict  of  *the  defendant 
having  obtained  a  certificate  under  the  Beal 
Property  Act  was  no  bar  to  the  plaintiff's  right 
to  establish  his  equity.  Sempill  v.  Jarvis  (6 
S.C.B.  Eq.  68)  followed.    Hall  v.  Lodbb.  -  44 

CURATOR  OF  INTESTATE  ESTATES— 

Property  of  bastard — See  Real  Estate. 

1>£GD  —  Construction —  Estate  tail —  Words 
"lawfully  issuing."]  In  1840,  by  a  Crown 
grant,  issued  in  the  form  of  a  marriage  settle- 
ment, land  was  conveyed  to  trust^  upon 
trust,  &c.,  remainder  "To  Robert  Johnston 
and  Fanny,  his  wife ;  in  case  there  shall  be 
but  one  child  of  the  said  marriage,  to  the  use 
of  such  only  child,  his  or  her  heirs  and  assigns, 
for  over ;  and  in  case  there  shall  be  more  tnan 
one  child,  then  to  the  use  of  all  and  every  the 
children  of  the  said  marriage,  equally  to  be 
divided  between  them,  share  and  share  alike, 
as  tenants  in  common,  and  of  the  heirs  of  such 
children  lawfully  issuing.  And  for  default  of 
such  issue  <>f  the  said  marriage,  or  being  such, 
if  ail  shall  die  in  the  lifetime  of  the  said 
Robert  Johnston  and  Fanny,  his  wife,  or  of 
the  survivor  of  them,  then  to  and  for  such 
uses,  intents,  and  purposes,"  &c.  Held,  that 
the  original  children  took  estates  tail  in 
common.    Johnston  v.  Dickenson.      -       68 


INJUNCTION— flfM  Pleading. 

INTESTACY— 0/6as«ar*—J8««  Rbal  Ebtatb, 
2. 


JUBISDICTION— Injufusium  to  restrain  de- 
fendant pleading  in  Common  Law  action — See 
Pleadinq. 


PEBPETVITIES  — Bute  as  to^See  Obown 
Gbant. 

PLEADING — Equitable  injunction  to  reeirain 
defendant  from  setting  up  inequitable  defence — 
Jurisdiction  to  order  withdrawal  of  plea  pleaded 
in  Common  Law  action,]  The  Court  of  Equity 
issued  an  injunction  to  restrain  a  defendant 
in  a  Common  Law  action,  in  which  issue  had 
been  joined,  from  setting  up  an  inequitable 
defence ;  and  ordered  tJie  witlidrawal  from  the 
record  of  a  plea  setting  up  such  defenod. 
O'RouBKE  17.  Thb  Cokmibsionsb  vob  Rail- 
ways.         67 

PRACTICE  —  Staying  proceedings^  Coniem- 
poraneous  suit  in  another  colony.]  A  suit  was 
commenced  here  to  set  aside  a  contract  for  the 
sale  of  land  near  Brisbane,  in  Queensland. 
After  the  statement  of  claim  was  filed,  a  soit 
was  commenced  in  Queensland,  by  the  defen- 
dant in  the  suit  here  and  others  against  the 
plaintiff  here  for  specific  performance  of  the 
same  contract.  It  appeared  that  the  suit  in 
Queensland  would  shortly  oome  on  for  hearing. 
Held,  that  the  Court  had  jurisdiction  to  stay 
the  proceeding  here,  until  the  suit  in  Queens- 
land had  been  heard.  Russell  v.  Munbob. 
M 


RAILWAYS— BaiZwayf  Act  (22  Vie,  No.  19), 
sees.  99, 100 — Branch  lines — Carriage  of  goods — 
Unequal  tolls — Undue  preference —  Motitfe power 
on  branch  lines — Duty  of  Commissioner,]  The 
plaintiffs  were  shipowners  and  lessees  of  a  wharf 
at  Newcastle.  From  their  wharf  a  private  branch 
railway  had  been  made,  by  virtue  of  sec.  99  of 
the  Railways  Act  (22  Vic.  No.  19),  communi- 
cating with  the  terminus  of  the  Great  North- 
em  &ilway,  one  of  the  public  railways  onder 
the  control  of  the  defendant.  There  were 
other  branch  lines  also  commnnicatinj^  with 
the  public  railway  to  other  wharves  adioining 
that  of  the  plaintiff.  As  to  the  other  branch 
lines,  the  defendant  supplied  engines  and 
trucks,  and  received  and  delivered  goods  at 
the  wh'i.rveB.  These  facilities  were  refused  to 
the  plaintiffs,  the  defendant  declining  to  carry 
goods  intended  for  shipment  by  their  vessels 
further  than  the  terminus  of  the  public  rail- 
way, so  that  the  plaintiffs  had  to  cart  such 
goods  between  their  wharf  and  the  public 
terminus,  otherwise  no  inequality  of  chargea 
was  alleged.  Held,  that  the  defendant  was 
not  bound  by  the  Railways  Act  (22  Vic  No. 
19)  to  grant  these  facilities  at  all.    Held,  also. 
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that  the  defendant  in  gratuitonsly  granting 
these  facilities  to  other  persons  and  refusing 
them  to  the  plaintiffs  was  not,  as  there  was  no 
inequality  of  charges,  charging  unequal  tolls 
within  the  meaning  of  sec.  100  of  that  Act. 
Skith  v.  Thb  Cokuissionbb  fob  Bailways. 
23 

REAL  ESTATE  (SUCCESSION  TO)—  Real 
Estate  of  Intestates  Distribution  Act  ^26  Vic. 
No.  20) — Conversion  —  Next  of  kin  takes  as 
realty  —  Duty  of  administrator.^  The  Real 
Estate  of  Intestates  Distribution  Act  (26  Vic. 
No.  20)  alters  the  succession  hy  substituting 
the  next  of  kin  for  the  heir,  but  does  not 
operate  to  convert  realty  into  personalty. 
Therefore  when  real  estate  descends  to  a 
married  woman  as  next  of  kin  under  an  intes- 
tacy since  that  Act,  ehe  takes  it  as  realty, 
and,  on  her  dying  intestate,  it  descends  to 
her  children  as  her  next  of  kin,  and  not  to  her 
husband  jure  mariti.  An  administrator  has 
no  right  to  sell  realty,  when  all  the  debts  of 
the  deceased  are  paid,  except  by  consent  of  all 
the  next  of  kin.    Mitchbll  v.  Hannbll  -    58 

35. Beal  Estate  of  Intestates  Distrihution 

Act  of  1862  (26  Vic.  No.  20)  —  Bastard— 
Curator  of  Intestate  Estates —  Specific  per- 
formance, ]  The  Real  Estate  of  Intestates 
Distribution  Act  of  1862  (26  Vic.  No.  20) 
applies  to  all  land  without  distinction,  and  is 
not  prevented  by  the  prerogative  of  the  Crown 
from  applying  in  cases  In  which  the  Crown  is 
interested.  The  curator  of  intestate  estates 
administering  the  property  of  a  bastard  can 
give  a  good  title,  and  is  entitled  to  get  in  any 
outstanding  lejfal  estate.  Wentwobth  o. 
HuMPHRST  (Privy  Council)       -        -        -    58 

RESUMPTION— Sec  Ceowk  Grant. 

SPECIFIC     PERFORMANCE  —  flfee    Bbal 

ESTATB  (SUCCBSSION  TO) —  VbNDOB  &  PUB- 
CHA8EB. 


STATUTES— 

22  Vic.  No.  19,  ss.  99,  100— -Se*  Railways. 

25  Vic.  No.  1 — See  Cbown  Lands. 

26  Vic.  No.  20— See  Rbal  Estate. 
28  Fie.  No.  9— fifee  Tbadb  Masks. 


TRADE  MARKS— lei^^^  hy  user—ColourahU 
imitation.']  The  Court  will  restrain  a  trader 
from' using  a  device,  although  registered  as  a 
trade  mark,  which  is  a  colourable  imitation  of 
another  trader's  mark,  the  right  to  which  has 
been  previously  established  by  user.  Bbyant 
V.  Hbtde 72 


VENDOR  &  PURCHASER  —  Contract  — 
Specific  performance — Balance  to  be  **  secured 
on  the  property" — Extinguishment  of  cause  of 


action  after  suit,  but  before  hearing — Costs."] 
The  plaintiff  sold  at  auction  certain  lands  to 
the  defendant  upon  the  terms  that  one-third 
of  the  purchase  money  should  be  paid  in  cash 
and  the  balance  by  promissory  notes,  "and 
secured  on  the  property."  The  defendant  de- 
clined to  execute  a  mortgage  to  secure  the 
promissory  notes,  and  in  his  defence  relied 
upon  an  alleged  custom  in  the  district  that  the 
words  "  secured  on  the  property"  meant  that 
the  vendor  should  hold  the  deed  of  conveyance 
in  escrow  as  a  security  until  payment.  Held, 
that  the  defendant  was  bound  to  execute  a 
mortgage  to  the  plaintiff.  After  the  com- 
mencement of  a  suit  for  specific  performance 
brought  by  the  plaintiff  to  compel  the  execu- 
tion of  a  mortgage,  the  promissory  notes  given 
by  the  defendant  were  paid.  Held,  that 
although  no  relief  could  be  granted  against 
the  defendant  at  the  hearing  of  the  suit,  the 
plaintiff  was  entitled  to  his  costs.  Bixon  v. 
Connelly.       - 20 

VESTING  ORDER— fi^ee  Company. 


YfTLL— Construction  —  "  Separate  use"  —  Un- 
married woman.]  A  testator  directed  that 
5001.,  the  proceeds  of  a  life  policy,  should  be 
invested  in  trust  to  pay  the  income  to  his 
daughter  (the  plaintiff),  and  upon  further 
trust  as  soon  as  she  should  attain  the  age  of 
21  years  or  marry,  to  settle  to  her  separate 
use  the  said  sum  of  500/.  or  other  moneys  to 
arise  or  be  payable  as  aforesaid,  and  the 
Government  or  real  securities  in  which  the 
same  might  be  invested  free  from  the  debts, 
control,  or  interference  or  engagements  of  any 
husband.  The  plaintiff  at  the  time  of  her 
father's  death  had  attained  the  age  of  21 
years,  and  had  not  been  married.  Held,  that  she 
was  entitled  to  have  the  money  paid  out  to 
her  absolutely.    Pass  0.  Mills.        •        -    84 

2«  Charitable    bequest — Construction — 

Money  to  found  scholarship — Rules  and  statutes 
of  college.]  A  person  who  endows  a  close 
scholarship  in  a  college  of  the  Sydney  University 
must  be  taken  to  know  the  redes  and  course  of 
procedure  of  the  college;  and  the  statutes 
governing  it.  A  testator  directed  his  executors 
"  to  expend  the  sum  of  1000/.  in  a  scholarship 
in  St.  Andrew's  College,  Sydney,  to  be  desig- 
nated the  Coutts  scholarship,  for  the  benefit  of 
candidates  of  the  name  of  Coutts ;  but  should 
there  at  any  time  be  no  candidate  of  that  name, 
then  for  any  deserving  young  man  of  any 
other  name."  Held,  that  the  Court  would  not 
direct  a  scheme,  but  that  the  executors  should 
pay  the  money  to  the  college  on  a  declaration 
supported  by  a  resolution  of  the  council  that 
the  money  was  received  for  the  foundation  of 
a  scholarship  as  contemplated  by  the  testator. 
Whitb  v.  St.  Andbbw's  Ccllbqb.    -        -    40 

YfOSLDH— "Lawfully  issuing"See  Dbed. 
2. "  Separate  use"— See  Will. 
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CASES  nr  sivosos. 


CRUELTY  —  IlUr*a««ien<  of  ch\U,'\  The 
wanton  ill-treatment  of  a  child  in  the  mother's 
presence,  and  for  the  purpose  of  giving  her 
pain,  if  carried  to  such  an  extent  as  to  affect 
the  mother's  health,  constitutes  legal  cruelty. 
Birch  V.  Birch  (42  L  J.  P.  &  M.  23)  followed. 
Splatt  v.  Splatt.  -        -        -        -        1 


EVIDENCE— lfa<ri»io»ia/  Causes  Act  (36  Vic, 
No.  9),  M.  13  &  14 — Communications  between 
husband  and  wife — Evidence  Act  (22  Vic.  No. 
7),  ss.  3  &  4.]  The  Matrimonial  Causes  Act 
(36  Vic.  No.  9).  s.  14,  enacts :—"  The  parties 
to  any  proceedings  instituted  under  this  Act 
shall  he  competent  to  give  evidence  in  such 
proceeding,  provided  that  no  witness  in  any 
proceeding,  whether  a  party  to  the  suit  or  not, 


shall  be  liable  to  be  asked  or  bound  to  answer 
any  question  tending  to  show  that  he  or  she 
has  been  guilty  of  adultery,  unless  such  wit- 
ness shall  have  already  given  evidence  in  the 
same  plroceeding  in  disproof  of  his  or  her 
alleged  adultery."  The  Evidence  Act  of  1858 
(22  Vic.  No.  7),  s.  4,  enacts :—"  No  husband 
shall  be  competent  or  compellable  to  disclose 
any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be 
competent  or  compellable  to  disclose  any 
communication  made  to  her  by  her  husband 
during  the  marriage."  Seld^  that  ,s.  14  of  36 
Vic.  No.  9  repeals  by  intendment  s.  4  of  22 
Vic.  No.  7.  Held,  also,  that  s,  13  of  36  Vic. 
No.  9  repeals  by  intendment  s.  8  of  22  Vic. 
No.  7  (^Evidence  Act),  and  not  sec.  3  of  22  Vic. 
No.  10  (Scab  Act).     JoN^  v.  Jones.      -        9 
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